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4 AD Lk 


Da eT id Oe 


NAMES of 


the CASES 





A. 

Page 

Nonymus, 1, 5, 19, tid. 20, 

ibid. 21, 22, 26, 315 33, 6. 

395 4%, 415 435 "465 575 83, 

84, 116, 118, 121, 123, 126, 

127, 129, 1334 134, 1355 137, 138, 
ibid. 139, 141, 144, 148, 151, 154, 
1554 188, 195, 197, 198, 209, 211, 
214, 221, 225, 226, 2275 238, 
2455 246, 248, 251, 252, 279, 283, 
298, 302, 308, 311, 314, 323, 3275 
330, 331, 345, 346, 362, 370, 3715 
3725 374) 375 379, 3815 382, 3935 
398, 402, ibid. 403, 406, ibid. 410, 
417, 429, 449, ibid. 450, 464, — 

Atkins and Storey. 


Afleet azd-Vincent. * 
Aynefworth and Dorvill, 28 
Atwood and Elwood. 69 
Aldworth azd Dunbald. 113 
Allen and Spurling. 129 
Appleyard and Hay. #83 


Archbifhop of Canterbury and Trinity- 

College. Page 194 
—— and Litton. 217 
Attorney General aud The Corporation 


of Liverpool. 236 
Andrews avd Richards. 242 
Addey and Hutchinfon. 259 
Afhley and Seagrave. 282 
Aldworth azd Danmol. 291 
Aynefworth azd Wood. 312 
Adey and Flaningant. 314 
Andrews and Dingley. 368, 369 
Adams and Hutton, 431 
Anftil and Lyns. 438 
Ayfelby and others avd Staniford. 449 
Allen and Wilmot. 461 

B. 
Arker and Wharton. 2 
Baker avd Farding, 4 
abid. 


Braxton asd Dyke: 
a Burridge 





A TABLE of the NaMEs of the CAsEs. 


Burridge avd Dawkins. 
Blacke "and Dodemay. 
Brafington avd Eyre. 
Brown and Calley. 
Bruer avd Chadwell. 


Page" 
16 


Berry aud Crofs. 47 
Botamly and Harrifon. ibid. 
Boot and Graham. 49, 65 
Botamley and Harrifon. 50, 65 
Barber ‘and Evans bai 56 
Beft and Tenton. 58 
Bouton avd Hurfer. "1 
Bail of Cowen and Satcher. "8 
Baker and Fullne(s. 83 
Balckborn qui tam aud Daniel. 84! 
Bear and Smith. ib.| 


Bithop of Lincoln avd Dr Snape. 93, 122 





Bennet avd Garnum. 96| Bifhop of Winchefter aud Feilders. ib. 
Barnes aud Fuller. 98 Baynes and Foreft. 327, 428 
Baker avd Lewis. 100| Bowles and Lewis. 329 
Blinkinfop aud Eyles. 102 | Balaam avd Mathews. 332, 342. 
Budicome avd Jones. 107 | Baldifton and Loyd. . 336 
Buroughs azd Willis. 114| Bickley aud Bickley. 340, 343 
Billingfley and Gilbert. ibid.| Buckland and Cole. 341, 345 
Barker and Merryfeild. 116 Bland and Perry. 344 
Bobington aud Parry. 117| Benfon aud Olive 348 
Baldwin and Morgan. 125| Beech and Parker. 356 
Bret avd Hillers. 127| Burroughs azd The Duke of Montague. 
Berklet avd Hemry. 128 362 
Boftrick avd Shergold. 136, 142, 159] Baxter aud Baxter. 366 
Bagwell and Jobfon. 144] Burnet azd Coby. 367 
Boldifer and Newens, 146] Brackville avd Mayle. 369 
Bags aud ‘Thompfon. 159| Belgrave azd ‘Thompfon. 372 
Byrom azd Baker. 170| Black and 375 
Baker aud Byrom. ibid.| Born and Speak. 207 
Birch and Leek. 173, 210, 252|Berclet avd Verden. 382 
Bellow and Pew. 180, 187| Bifhop of London and Lewen againf? The 
Bofton and Forett. 181, 188,326| Mercers Company. 389, 439 
Baynam and Ward. 185| Bifhop of London avd Dr. Gouch. 391 
Bentlyand Bifhop of Ely. 192, 388, 451 Blunt avd Blunt. 400 
Bifhop of Ely and Dr. Bently. ibid.| Ball aud Fitzgerald. 401 
Bridge and Henly. 194| Buller avd Laſitano. 4.03 
Bambridge and Cattle. 204, 240| Bateman azd Fowler. 423 
Brown aud Gilbert. 221| Barnes avd Ranfom. 432 
Brabant aud Cockerel. 223 | Bridgeman avd Bourke. ibid. 
Bifhop of Winchefter and Feilders. 206| Binmore avd Bowler. 437 
Beetknife and Pockington. 233 | Bowler avd Binmore. ibid. 
Bedwell and Lethbridge. 235 | Butler avd Lord Montgomery. 438 
Beft and Petrofe. 240| Blackford azd Hudfon. 441 
Barnes aud Fuller. 246] Bennet and Haynes. 450 
Bambridge avd Kenfield. 254| Born avd Speak qui tam. ibid. 
Bourke aud Bridgeman. 272| Ball and Knipe. 453 
Blonket avd Freeman. 276! Bell avd Stock. 466 
C, 


4 





Broon and Myonet. Page 276, 284 


Brown and Townfend. 278, 283 
Brown azd Kendall. 279 
Ballard azd Harcourt. 296 


Brand and Watlington. 270 
Bonner and The Mayor of Bafingftoke. 


00 
Bradfeild aud Sowter. — * 
Berry and Bark. 308 
Bark and Berry. » ibid. 
Bernley and Griffith. ibid. 
Baker and Joknfon.- 309 

| Barnado avd Duram. 319 
Brown gud Hatch. 325 

| Broome’ avd Myonet. 322 
Bilbey and Lee. 323 
Boote and Cooper. ibid. 








A TABLE of the NamMEs of the Cases. 





Cartwright and Decofta. 


Page 407, 412° 
Chandler and Dymock. 416 
G, Chalk and Dupleres, 420 
Crimes ad The South-Sea Company 421 
Aftle ad Richardfon. Page 5 | Coleman qui tam againf the Inhabitants 
Clever and Whight. 4| of Loes. 433. 
Cockman and Mather. 14.| Cartee avd Handerfon. 441 
Confet aad Warren. 15 | Crimfton avd Sharter. 443 
Chambers azd Robinfon. 22 | Carleton azd Marhhal. 447, 468 
Chapman avd Threfher. 36 | Coke and Chapnes. 454 
Calley azd Brown. 4° | Chapnes azd Coke.  abia. . 
Coufton azd Kichley. 43 : 
Chadwell avd Bruer. ibid. 
Cornwall and Holdfaſt. 44 D. 
Crutchfield azd Scot. 4” 
Crofs avd Berry. ibid. Pes and Braxton. 4 
Curfer azd Smith. 59, 68 Dawkins azd Burridge. 4 
Campbel aud Hoar. 755 152| Dodemay ad Blake. 16 
-Cornfworth avd Hornby. 104, 175,249| Doyley avd Sherington. 17 
Crayfoot and Crackcraft. 109 | De la Cofte avd Ruffian-Company. 24 
Crackeraft azd Cray foot. ibid. | Dyer aud Williamfon. 53 
Cayward and Goodchild. — 126| Denny azd Muttit. 535 63 
Champion and Scot. 139 | Davis and Phillips. "2 
~.Goke and Sampfon. 15t | Delawar avd Matters. ibid. 
Cook and Eskin. 155 | Daniel avd Blackborn qui tam. 84 


‘Coling and Elford. 
‘Crippel and Evans. 
Calder and Rols. 


180] Davie aud Davie. 


92 


ibid. Dr. Snape and Bifhop of Lincoln. 93, 122 


198 | Duke of Rutland avd Hudgton. 


95 
Caftle azd Bambridge. 204, 240, 275 | Dunbald avd Aldworth. 113 
Crumbey and Desbrough. 212 | Dale avd Jones. 13C, 131 
Cook and Farrers. 214.| Dale azd Rufted. 133 
Cockerel aud Brabant. as Dicks avd Redding. 179° 
Cromwell azd Griffith. 207] Dale aud Lubbock. 198 
Corporation of Liverpool avd The At-| Desbrough azd Crumbey. 212 
torney General. 236} Donel! azd Marwood. . 229 
Caftle avzd Corbet. : 240, 253 | Davis azd Law. 238. 
Corbet and Catftle. ibid. \ Dadd and Nightingale. 257 
Cripple avd Evans. 180| Delaney avd Harman. 289, 438 . 
~ Crow! aud Rogers. 288 | Dunmol azd Aldworth, 291 
Coleman aud Sayer. 303 | Dicks aud Sidney. 316, 
Clay and Wood. 313 | Duran avd Barnado. 319 
Claverinth and Pit. 318|Darbey and Reydock. 336 
Crifp aud Drake. 329} Drake and Crifp. 320 
Charlefworth and Wilfon. 320 | Dutton azd Staples. 337 
Cooper and Boote. 323 | Dutton aid Staples. 340 
Cowworth and Throuftout. 328| Daniel avd Crew. 355° 
Cole avd Buckland. 341, 345 | Duke of Montague 4nd Burroughs. 362 
Crew aid Daniel. 355 | Dorrant and Durrant, 367 
Coby avd Burnet. 367 | Dingley avd Andrews. 368, 369 
Chairman avd Edwards.. 368 | Dale and Homes. 371 
Colfon azd Golbeir. 369 | Duplefes avd Thorp. 39 
Curland avd Leeland. 379, 400, 466 Dupree avd Tah. 385 
Chancey and Richardfon. 386 Doo avd Hunt. 386 





A TABLE of the NamMEs of the CAsEs. 





Dempfey againft Edwards and the Sword- 

Blade Company. Page 405, 421 
Decofta and Cartwright. 407, 412 
Dutchefs of Marlborough avd Whitmore. 


408, 418 

Debart avd Neeve. 411 
Dymock and Chandler. 416 
Dupleres and Chalk. 420 
Denbury and Perew. ibid. 
Drag aud Grove. 422 
Davis aud Goodtitle. 429 
Dawes and Dafey. 437 
Dafey aud Dawes. ibid. 
Davis and Johnfon. 458 

E. 
7 Yre and Brafington. 34 


Evans and Barber. 56 
Eaft-India Company aud Lopes. 62, 69 





Elwood aud Atwood. 69 
Eyles and Blinkinfop, 102 
Eskyns aud Palmer. 103 
Elliſon and Lynn. 120 
Edmond and Thomas. 141, 195 
Eskin azd Cook. 155 
Evans aud Thomas. 164 
Elford and Cating. 180 
Evans and Cripple. ibid. 
Ellis and Moon. 382, 220 
Edgeworth avd Smallridge. 223 
Edfon avd Tiblin. 244 
Elms avd Williams. 274 
Ellis avd Pitkern. 301 
Everard and Needen. 3345 353 
Edwards and Chairman, 368 

and Ear] of Ferrers. 3770 
Ellefmere avd Hanmore. 378 


Edwards and the Sword-Blade Company 


againft Dempfey. 405, 421 
F, 

Ortefcue Aland aud Mafon. 5, 100, 

176, 231, 288 

Farding aud Baker. 4 

Frefcobaldi avd Kynafton. 4; 23 

Fletcher and Holyday. 29 

Fen and Paunsford. 37 

Felila avd Rawlins. 45 

46 


Field and Gooding. 
I 


Fox and Halpyn. Page 48, 63 
Forreft and Lady Faulconbridge. 60, 68 
Fullnefs avd Baker. 

Farthing avd Wright. 
Fuller aid Barnes. 98, 246 


Fofter and Neve. 108 
Faul and Gurnel. 176 
Foreft and Bofton. 181, 188, 326 
Fenn avd Hurs. 190 
Fowler aud Wathen. ibid. 


Parrers aud Cook. 214 
Feilder’s and Bifhop of Winchefter. 206 


Fenton aud Lopes. 267 
Freeman and Blunket. 276 
Frene avd Peron. 303 
Flowers and Gofs, 309 


Flaningant avd Adey. 314 
Feilders aud Bifhop of Winchefter. 323 


Foreft azd Baynes. 327, 428 
Fuller and Jofling.. 357, 358, 404 
Francis aid Rixon. 373 
Francis avd Lopes Henrices. 374 
Fitzgerald and Ball. 401 
Fifher and Strudwick. 419 
Rerrars and Lovelane. 422, 429 
Fowler avd Bateman. 423 


Fifher avd Hughes. 


G. 


Oodright aud Pullen. 6 
Griffin avd Scott. 3 
Goodtitle avd Rogers. 7 


Goodman azd Watts, 11 
Gooding and Field. 46 
Graham and Boot. 49, 95 


Giles and Venfon. 56 


Greenhill azd Riveloe. 60 
Guering avd Webfter. 77 
Garnum aud Bennet. 96 
Garner avd Lanfon. Ior 
Gilbert and Billingfley. 114 
Grandy and Wilthire. 117, 1275 134 
Goodchild azd Cayward. 126 
Goodright avd Hart. 128, 146, 150 
Gutton and Hall. 139 
Goodright avd Wood.. 141 
Goodtitle azd Walton. ISS, 164 
Gurnel and Fawl. 176 
Goodright avd Sturdy. 177, 193 
Ginnel and Thompfon. 180 
Goring and Goring. 190 

Glover 





A TABLE of the NAMEs of the Cases. 





Ghover aiid Jany. Page 200 | Hall avd Gutton. Page 139 
Gilbert and Brown. 221 | Hebeld aud Thomas. 160, 164 
Griffith avd Cromwell. 207 | Hepman azd Roche. 172 
Grant and Pyle. 255, 260, 246|Hetherington avd Lowther. 182, 228 
Gifford avd Letchniere. 283 | Hay aid “Appleyard. 184 
Guy and Waugban. 271 | Huddlefton anà Patterfon. 186 
Goody and Mofeley. 301 Hurs and Fenn. 190 
Griffith and Bernley. 308 | Henly aud Bridge. 194 
Gofs and Flowers. 209 | Hatton avd Walker. 2135 220 
Goodfellow aud Sweetapple. 334| Holt avd Ward. 208, 245; 277, 9335 
Gunner avd Metfcoffen. 339, 341, 356 443 
Goodman and Goodright. 362| Hopkins avd Jones. 243 
Goodright avd Goodman. thid.\ Hileock and Humphrys. 221 2394 
Golbeir avd Colion. 369| Humphrys afd Hilcock. ibid. 
Glover aud Worley. 3474 | Helmeés and Wood. 249 
Griffith and Raftwell. 386| Heath and Pullon. 2515 262 
Gouch avd The Bifhop of London. 391 | Hutchinfon avd Addey. 259 
Grove aud Drag. 422 | Heaton avd Hugell. 272 
Goodtitle aud Davis. 429 | Hugell avd Heaton. tbid: 
Gouch avd Hunt. 432 | Hatton and Ratton. 274, 329 
George aud Norman. 446 | Harman avd Delaney. 289, 439 
Gardiner and Mertet. 4.62 | Harcourt avd Ballard. 296 
Goodright on the Demife of the Duke| Hawkes ad King. 301 
of Chandois ver. Jennings. 467| Hawkes aud Trisbey. 309 
Grace and Higham. 4.69 | Frerbert avd Karrington. 310 
Haid and Ux. 311 

Howard avd Wood. 315 

H. Hatch and Brown. 321 

Hobbs avd Nipper. 328 

Hes: and Twiford. ¥| Huggins avd Wilcox. 3355 3495 382 
Holyday and Fletcher. 29| Horner and Smith. 3375 371 

Hill avd Martin. 33| Holt avd Ward. 348, 455 
Holdfaft and Pedegree. 43 | Holdfaft avd Thruftout. 452, 365 
Hifham and Rodes. ibid.| Harding and Pitcraft. 364. 
Holdfaft avd Cornwall. 44| Harrifon and Tong. 366 
Hawkins avd Robinfor. 45 Homes and Dale. 371 
Harrifon and Botamley. 47 | Hitham and Rhodes. 376 
Halpyn and Fox. 48, 63 Hanmere and Ellefmere. 378 
Harrifon avd Botamley. 505 — ‘Hone and Doa. 386 
Hurfer avd Bouton. Higgs and Newcam. 412 
Halls avd Thorn. ele and Stephenfon. 413 
Hoar aud Campbel. : 5|Harwood a#d Lovelane. 422 
Homes and Wood. ibid. | Harrifon and Whitehead. 441 
Hall and Jackfon. 78 Button avd Adams. tid. 
Hern and Wills. 88 | Hunt avd Gouch. 432 
Hudgfow and The Duke of Rutland. 95 | Hare and Spink. 433 
Hornby avd Cornfworth. 104, 175, 279|Horn avd Mullins. 439 
Hawkes avd Tomfon 114.|Hudfon aad Blackford. 441 
Hillars avd Bret. 127 | Hariderfon and Cartee. ibid. 
Hart and Goodright. 128 | Hilly and Polhill. 448 
Hemity avd Berklet. ibid. Haynes and Bennet. 450 
Houghton avd Stephens. 128 214 Hashes avd Fither. 464 


Hick and Strong. 135'Higham and Grace, 469 
b J. 





A TaBLE of the NamEs of the CasEs. 


I. 

Ennings and Mott. Page 16 
Johnion and Weft. 21 
Ivory aid Machen, 26 
Johnfon and Lock. 57 
Jones and More. 61, 85 
Jones and King. 40 
Jackfon and Hall. "8 
Jones avd Mafon. 104 
Jones and Budicome. 107 


Inhabitants of St. Michael’s Norwich and 


The Inhabitants of St. Matthew’s Ipf- 

wich. 108 
Jones and Mafon. 114, 116 
Jones and Dale. 130 
Juny aud Glover. 200 
Jones avd Hopkins. 243 
Jones and Newbank. 2y2u273 
Juftice aud Jones. 280, 291 
Jones and Juttice. ibid. 
Johnfon and Baker. 309 
Jofling azd Fuller. 357) 3585 404 
Jennings avd Mallory. 376 
Jones and Porter. 392 
Johnfon againft Warren & al’. 430 


Inhabitants of Loes agaizft Coleman qui 
tam. 433 
Inhabitants of Colnes againjt Salter qui 
tam. 434 
Jones and Rofs. 446 
Johnfon aud Davis. 458 
Jennings and Goodright on the Demife 
of the Duke of Chandois. 467 
Ithers avd Woodhoufe, ibid. 


K. 

kK. and Occupiers of Land in 
Burough-Fen. 2 
King and Pufey. 5 
Kinafton avd Frefcobaldi. 4523 
Chiping-Norton. 7 
Rich. 8 
Inhabitants of Rowley. 9 
The Seymour. ibid. 
King aud < Ward. soe! 

Lewis. 


II 
of Paulfperry. 


| Inhabitants 
Ip ibid. 


3 





‘Inhabitants of -Grimftone. 


Page 11 

Dormer. 13 
Oneby. 17 
Landen Jones. 18 
Borough of Truro. 19 
Budgel. 12 
Inhabitants of Anow. 22 
Scott. 24 
Tucker. 26, 28 
Curl. 29 
Lyſter. 30 
The ae Edmond Elwell. ibid. 
King and 2 * 
Sheet. R ibid. 
Hayes. 32, 142 
Whaley. 34 
Franklin. 37 
Blackgrave. 38 
Sir Edmond Elwell. 38, 39 
Budgel. ibid. 
Dean and Chapter of Ro- 
cheſter. 40 
Scott. ibid. 
Hughes. 41 
Chippingnorton. ibid. 


Dr. Whaley. 42, 170, 285 


_Dr. Newton. 42 

Kickley avd Coufton. 43 
Kenning azd Wright. 62, 65 
King and his Wife againft Jones. 70 
Knightley avd Philips. 84, 151, 387 
Kirfher and Tafhburn. 197 
Knute avd Myonet. 245 
Kenfeild avd Bambridge. 254 
r Morris. 44 

Marth. 45 

The Overfeers of the Poor 

of Colbitch. 46 

: Wakeford. 47 

Hayes. 48, 166 

Budgel. 50 

Burden. 51 

5 Potter. 2 
King aud < Bifhop of Chefter. i. 


Inhabitants of Caywood..53, 
60 

Bailiffs of Bridgnorth. 53 
: Wefton. 56, 86 
Lawrence. 58 
Robinfon, $8, 97 
Newton, 64 
(Martyn. ib. 
Inha- 








fe TABLE of the NaMeEs of the Cases. 


CInhabitants of Benjoe. Page 














66, 91,140 
Inhabitants of Caywood. 71 
Mountague. 72 
Bailiffs of Scarborough. 73 
Gumley. "4 
Martyn. "5 
Strudwicke. 76 
Johinſon. 79, 905 915 95,102 
Wake. UG, 123, 80 
Borough of Plymouth. 81 
Long. 82 
Borough of Liverpool. 2d. 
Roo. 87 
Hales. 88 
Baker. 89 
Roberts: go 
Steers. 96 
Upton. me 
98 
Robinfon. 975 134 
, Woodman. 101 
| Steers. 105 
Husk & al’. 107 
Chapman. ib. 
The Willis. 108 
King and < Mallard. ib. 
Inhabitants of St. Matthew’s 
Ipfwich. 108, 156 
Sheriff of Leicefterthire, 110 
Floyd. 111 
Farwell. ib. 
John{on. EET, 123 
Robert Hale. 112 
Chamberlain. ib 
Bailiffs of Scarborough. 113 
Clendon. ibid. 
Inhabitants of Darlington. id. 
Inhabitants of Mansfield. 121 
Syms 123 
Mayor and Commonalty of 
Exeter. 126 
Cafins. 126, 140 
Penfax. 127 
Inhabitants of St. Botolphs 
Aldgate. 139 


Borough of Plymouth. 7. 
Roberts. I * 
Robinſon. 134 
| Inhabitants of —— 


| Inhabitants of Abbortlankley 
138, 148, 285 


eg ge — — — — — — 


The 


King aad < Fither. 





Savage, Page 147 
Route. 147% 148 
Wind. 158, 162 
Inhabitants of Roxenton. 

; 161, 375 
Woolfton. 162, 266 
Robe, 165, 191, 263 
Lewis. 166 
Bambridge. 166, 345 
Croke. 168 
Inhabitants of Rexam Re- 

gis. 2 nd a 
Inhabitants of Holiborn. 175, 
227 


The Parifh of St. Stephen- 
fon in the County of Bed- 


Church-wardens of the Pas 


rifh of Wilkinton. 


| ford, 1775 196 
Roebottom. 177 
Harris. 195 
Child. 216 
Hawkes. 252 200 
inhabitants of Riffey, 226, 
| 266 





227 
Tayler. 229 
234, 

Greenhill. 236 
Duke of Bedford. 242, 273, 
280 

— 248 
Acton. 250 
Hill. 259, 296 
Buckall. 261 
Lady Lawley. 263, 2745 


287, 2935 459 
Corporationof Doncatter.26.. 


— — — —— —— — 





Gohaire. ans 
Monroe, 244 
Saunders, 278 
Kendall. 285 
Robinfon. 291 
Dr. Ward. 252, 294, 380, 
411 

Inhabitants of Sabridgworth, 
297 

Bryan. 298, 331 
Parith of Canton. 299 
: Dr. Bettefworth. 298 
How. 302 
Clark, 3 04: 
Knell. 305 
_Nutt. 306 








A TaBLE of the NAMEs of the CasEs, 


‘ Longbotom. Page 314 
Hammerton. 316 
Childers. 326 
Saunders. 32.7 
Herle. 3355 338 
Clandon. 337 
Charlefworth. 342, 344, 363 

Whych. 34.6 

The | Tayler. ibid. 
King avd < Stoughton. 347 
Hoggins. 350, 358, 396 


416 
Parifh of Lincanton. 353 
Inhabitants of Weftwell. 354 


Morris. 3675 
Bell. 373 
Corporation of Newcaftle 
‘ upon ‘Fine. 385 
Norris. ibid. 
Kendall and Brown. 279 
King avd Ragg. 297 
King aud Hawkes. 301 
Barrington ¢ and Lady Herbert. 310 
C Mills. 34.7 
King art Morris. 418, 364 
Manucaptors of —— 
3645 378, 403, 410 
Kelloway. 400 
Hill. 40or 
Shipton. ibid. 
Wifeman. 4.02, 405 
Strud wick. 02 
Bailiffs of Ifpwich. 407 


Inhabitants of King’s Fair. 





— — — — — — — 








ibid. 

of Gonerfale. 409 

The “Lome. 414 
King and 2 Hoare. ibid. 
Inhabitants of Prefton. 415, 

427 

| Whight. 415 

Heath. 417 

Dr. Bettefworth, 424, 
Stowton. 425 

Inhabitats of Sympfon. gaeh 

435 

Catheral. 42", 442 

The Inhabitants of Moltf- 

worth: 436 
Hemingway. ibid. 

Crooke. 441 

: Inhabitants of Utoxeter. 443 

{ Wellen. 444 








{Inhabitants of Hand{worth. 


Page 445 

Lady Blunt. ibid. 

dio ae Z Inhabitants of Mellon. eG 
Inhabitants of Stilton. 448, 

465 

_Morrice. 443 

Knipe aud ‘Ball. 453 
‘Fhe King avd The Inhabitants of Melton. 
457 

Knightly avd Philips. 4.63 
Fhe King and The Bifhop of Chefter and 
others. 466 

E. 

J— and Shippman. IZ 

Lethalier avd Shippman. 14 

Lidcote avd Smith. 44 


Lock azd Johnfon. 
Lady Faulconbridge avd Forreft. 60, 68 
Lopes and Eatt-India Company. 62, 69 
Lamb and Rofs. 


90 
Lord Sey and Seal and Oates, 98 
Lewis and Baker. Too 
Lanfon and Garner. 101 
Lewis and Lewis. 120 
Lynn and Ellifon. bid. 
Lutwych azd Smith. 121 
Leafe aud Walton. 147 
Lifne avd Lawrence. 149 
Lawrence and Lifne. ibid. 
Law azd Wallis. 156, 157 
Lowther avd Hetherington. 182, 228 
Lifne and Moody. 184 
Langley avd. Pether: 188 
Lubbock and Dale. 198 
Leek aud Birch. 194, 210, 252 
Litton avd Ammurft. 217 
Lewis avd Lewis. 221, 330, 384 
Lukee avd Maskell. 208 
Lethbridge awd Bidwell. 234 
Law and Davis. 238 
Layer and Potter. 256 
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Twiford and Huggins. 


HIS was an Aion of Debt again the Carden of the when an 
Fleet fa2 an Eſcape. Che Defendant pleads that he ts an aaion is 


Mfficer of the Common leas, ratione cujus atcendentia brought 

fua indies requiritur in that Court. Cowhich the Plaintiff marche ADE s 
Demurs. Exception was taken to the Plea, fo2 that he Does pring an oF- 
not fay he Doers every Day attend. Wut the Court took a Dib: fcer of the 
ference between fuch Diicers, as in the Cale at Bar, whale Common 
Attendance the Court have a Right to Virtue Officii, and {uch Pleas, what 
Dficers, who attend only catuallp, as Attoanies, and Clerks to o004 Plea of 
the JProthonotartes ; fo2 the firft may plead fuch a Plea as the ——— to 
prefent one, but the other muff fay, they do every Day at ſuch Action. 
tend; accodingly the Court gave Judgment fo2 the Oefendant, 


Anonymus. 


rit of Error was brꝛought upon a Judgment given in when asi- 
1 the Countp Palatine of Durham. Crception was taken to ons are 
it, fo2 that_tt Had not the Continuances from one Seſſion to broveht in 
another. As in (Urits of Erroꝛ on Judgments tn the Common ———— 
Pleas, there muft be the Continuances of the Action from one sar the Con- 
erm to another. Mdich Erception was allowed. Dowever tinvances 
the Court did not reverfe the Judgment, but awarded a Cer- muit be en 
tiorari in order that the Continuances might be certified: pee A 
Seffions to 
another, 


B ‘Term. 
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The King and The Occupiers of Land in Burough-Fen. 


Conftrudtion N Moder of two Juſtices was made upon the Occupi— 
upon that ers Of Land in Burough-Fen fozthe Relieé of the Poor 
Part of 4S of the Pariſh of St, John Baprift. Che Erception, that 
oe eae as taken to it, was, that the Statute of 43 El. only 
+) och ellews Wives two Fultices a Jower of charging any other of other Pa— 
the making tffhes within the Dundred, incale where a arith ts overburden— 
one Parifh eB trith Poor; but it Dees not appear bp this Order, that the 
to be Contri- Oecupters of Land in Burough-Fen ate of a different Pariſh from 
another, stat ef St. John Baprift ; therefoze non conſtat that they have pur- 

fued the Authozity aiven em by that Statute. Accordwigip the 
DO wer was quafyen. 


Barker and Wharton. 


When Prohi- AA eet of a Ship libels in the Admiralty Court for dis 
— sates Cages, and recovers there. A JPobhibition was mo— 
nar: the VED £02, foꝛ that tt Does not appear thev had Jurisdiction, tn as 
Difference MUCH aS “tis not faid in the Libel that the Contrat was made 
which there infra altum mare. ‘ut the Court took a_ Difference between 
is between in Where a Prohtbitton ts moved for before Sentence, and where 
av are grant. [18 Moved fo after ; for in the firtt Cale thep fain tt muct ap- 
edbefore peat they have a Turisnttton upon the berp Face of the Libel; 
Sentence dut th the other tt muft appear upon the Fate of the Libel 
and fuch of that they habe none. An Inftance of the firſt (ort ts this; GWhere 
*8 — Pꝛohlthitton ts moved ſor before Sentence, 'twill ust be enough 
prance for the Libel to lay the Contrat to be made infra Joriſdictionem 
maritimam, but it mutt appear ta the Wins Court to be fo 
indeed, as by faving tt infra fluxum et refluxum maris. Accord— 
ingly the Coure DD not grant the Pecehibitton. 


Storey and Atkins. 


What fhall HIS is an Gé&ion of Indebitatus affumpfir, and there are three 
be a good feveral Counts ; the fitſt upon a JPomIflary Note; che fe- 
— cond fo2 Boney tent; the third foz Woney laid out to the De— 
hone fendant’s Cle. Co the two lat the Defendant pleats the gene: 
brought for Lal Iſſue; and ta the firft be pleads Actionon accrevit infra fex annos 
the fame} =§ @ He FOlaintiff replies that true wt ts, that fromthe Cime of the 


ee as a- Pzomiſſory Mate given te the Cime of hanging bis Aiton — 
10.ner 1s. 4 I 
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it here tis above fic Pears ; but fays that he levied a Plaint 
inthe Sheriff's Court withtn fibe Pears after_the Ation ac- 
crued, upon an Indebicatus Affumpfit fo2 the fame Sum as ts laid 

in the Declaration, fecundum confuetudinem Of London, without 
alicoging in the Plaint what the Oround of the Aiton was; 

and avers that he exhibuit billam predict’ pro eddem causa Actionis 

pro qua levavic His Plaint in the Sheriſff's Court, which 
Plaint twas removed Here by Habeas Corpus. Ca which the 
Oefendant Demurs Cpecially; and two Watters were hewn 

fo2 Caule, one that the Averment was not good, the other 
that the Plaint was too uncertainty fet forth. Judge Forte- 

ſcue fav that the Replication was naught; for the Caules of 
Attion were tntirelp Different, and then no Aberment can heip 

it. Che Caules of Aitfon, he ſaid, ave different, in as much 

as the one tS brought upon the Statute of the 3d and ath of 
Queen Anne, Ch. the oth, the other at Comman Law. Chis 
Aitten ts baaughe upon that Statute, becaufle the Jdr0mtflow 
Mote is latd in the Oeclavation. whereas at Common Law t& 
could only have been given tn Evtoence. Wut he (aid, tn the 
Platut the Plgintiff pad only proceeded at Caminan Law. 
Wut as to the Objection, that the Plaint was too uncertatniy 

fet forth tn tts being only generaily faid fecundum confuerudi- 

nem Of London, be faid, tf che Aitan here had been at Com— 
nion Law, that would habe Been mood. Fo2 be rememboed a 
Cale adjudged here about three Pears aga, where the {etting 

out a Platt fy Conceffit folvere fecundum confuetudinem was al- 
lawed to be good. Wut the other thee Judges were of Different 
Opfiton asta the fir amt. Fo2 they fatd a different Caule 

02 Nature of ation was not given by the Statute, aniy a neu 

and fhorter Remedy ; therefore tho the Jlaintt has declared 
Here accordiug ta the Statute, and taken Genefit of it, pet as 

the Statute did net take away the old Wethod, the Plaine minhe 
very well be acceding ta that, and the Identity of the Ac- 
tion til the fame. Chey laid farther, ik the Cecond Point was Whar malt 
Betermined, concerning the Conceffit folvere fecundum confuetudi- be a good 
nem being good, without ſetting out the Cuſtom, it put the ue aoe 
Watter beyond all Queſtion. Accowingly Judgment was given 
for the Plaintiff. Vide the Cafe of Finch “and Lamb, Cro. Court 
Car. 294. where ‘tis fata that the Plaint and Aktion differing 
tithe Sum make nat different Caules of Action, which was 

fait by the whole Court in this Cale. 


Griffin and Scott. 


Laintiff baings an Aktion of Treſpaſs againſt the Defendant pow far a 
_forentring inte hts Land. Oefendant pleads an Entry and Dittres is 
Diftrels tor Rent. Plaintiff replies that Defendant continued receMry te 
upon the Land with the Oifirets fir Days, and had eight Wat: bears 
lifts there. Co which Oefendant demurs. Lut JuBement jig... 

wes given fo2 the Plaintiff. Forz the Court fatd, that vp the 
Common Law a Perſon that viffrains is obliged to carry off 
the Diftrets tmmesiately, and put tt tute a Pound Covert oy 
a pound Dvert, and not detain it upon the Land, and the 
5 — Cate ts not within the Statute of 2W.&M. 5. Gra 
udge Reynolds (210, that the very Realon why Shocks of Can 

Could 
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could not be diffratned at Common Law, was, becaufe they 
could not be carried off without Damage to the Cenant, which 
implies that a Carrying off of the Diftrefs ts neceſſary. 


Whight and Clever. 


How far « HE Plaintiff bangs an Gian of Debt upon a Bond ; 

— Dekendant pleads the Condition, which was, that he chould 

tobe a De. erecute fuch an Office without the Afliflance of the jolaintiff, 

parturefrom AND ſays that he did erecute tt without his Afiftance ; Plaintiff 

the Plea. replies that he did not erecute it without His Afiftance; Defen- 
Dant rejoins, and fays that tf the Plaintiff did give Him bis 
Afliftance, “twas voluntary. Co which Plaintiff demurs. 
Gnd the Oemurrer was Held to be goon, for that the Rejoindver 
was a Departure from the plea. 


Farding and Baker. 


How far an N Jnformation was bought upon the Statute of 21 H. 8. 

— fo2 Non Reſidence; andit wags moved in Arreſt of Judg— 

brought in Ment, that the Information was brought in the King's Bency, 

the proper Whereas If ought to have been Wought before the Juſtices ot 

County. Aflife in the Countp where the Caule of Aition lay, by the 
Statute 21 Jac. And the Cale of The King and Gaul was Cited 
out of Salkeld to that Purpole. Accowingly the Court rave Judg⸗ 
ment fo2 the Defendant. 


Frefcobaldi and Kinafton. 


When an In- Ae Atian of Debt was hught by the Oekendant in Crroz 
fant is made in the Common Pleas again the Plaintiff and another 
anExecurors ag Executor, and Judgment thereupon. Crit of Crroz is 
— brought and the Error allign'd was, kor that the Plaintiff in 
broughta- trod? was an Infant and_appear’d bp Attorney, whereas he 
gaint him in gught to habe appear'd by Guardian, as tis adjudg’D tn 2 Cro. 
that Right, goo, Chis Cale was thought to bade a good deal of Ditiicul: 


how far he 


mutt appear TP Ut it; accogdingly tt ſtood over. 


by Guardian. 

Braxton and Dyke. 
How far it HIS was an Aéion upon the Cafe in the Common Pleas. 
fhall nor be CUrit of Erro2 was bought, and one Crro2 atignd was, 


neceflary that tis wot fata that he appear’d by Attognep; but the Court 
thar aPerfon fai that then they would intend that be appear'd in Perſon. 
fall appear Tuneen they admitted that it the Surname of the Attomnep bad 
p * heen only mentioned without the Chriſtian ame, there inat- 
much as it appears that be came by — and there is no 

How far a Qtraqney mentiond, that is agood Crroz. Another Errorz was 
bile es be afigned, and that was tn the CUrit of Jnquiry, viz. that the 
exceured ©" Crit Of SNquity was erecuted on the Oapy ot the Return, and 
the Return that tt Does not appear thas erecuted During the fitting ot 
of it. the Court, after which Cime the Jurisdidien of the Sheritt ag 
to that purpofte ceates. Wut this Creeption the Court * 

4 ile 
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wiſe over-ruled, fo2 they ſaid, they would not admit of any Frac— 

tions in a Day. 


The King and Pufey. 


HE Defendent was tndteed at the Old Baily, and Motion wow far « 
was made fo2 a Certiorari ta remove the Indictment Pere, Certiorars 
fo2 that he was a Perſon of Diſtinttion; but the Court Carp MI! vot Be 
they would never bo ft upon that Account, for that would oc 
cafion great Confufion. Chey fad, tn fome Cafes they DID fromche oie 
grant em ; as where tt appear'd that the Fake would not fp Bay. 
port an IndiFment. As twas done in the Cale of Sir Humphry 
Mackworth, who was inditted at the Old Baily for Foixerp; for 
that he, being Governor of a Company fet the Seal of the 
Company to a Oced without Authority; there, as it appear’d to 
the Court, that that Fake was not indidable, they did grant it. 


Anonymus. How fara 


Certiorari 


Juss Fortefcue in this Cafe fain, that where a Certiorari goes, Peete 
the berp Record itlelf is to be remov’d, In all JOlaces ercept jc pif, and 
London, where they are onip oblig’d to fend up the CranlCript. nor barely 


CUpich was not Denied. the Tenor 


of tt. 
Caftle and Richardfon. 


Tek Plaintife was chofen Chapel-Tarden_to a Donative, How far the 
and was pratecuted in the Ccclefiafical Court for not ta: 33 Pe 
king bis Dath of Office; upon this he moved fo2 a Peobibition, Chek 

in as much as the Chapel is a Oonative, and not under the whichis a 
Oꝛdinary's Jurisdlition. Wut the Court wereof Opinion, that Donative are 
tho’ a Chaplain o2 Parſon of fuch Oonative, ts not lubes to —— 
the Deprivation o2 Sulpenfion of the Ddinary, but the Dono. ee oy. 
is only Clifito in fuch Cale ; yet as to the other Dficers, thev nary, nor- 
are under the fame Furtsdiiton of the Orwinary, as in ather wirhtanding 
Places; for the Parſon o2 Chaplain the Oone2 snlp puts tn, ee ope 
net the other Officers. Chey (aid a Pariſh-Church might be a hiner s 
Donative. Ho no Peohibitton went. 


Fortefcue Aland and Mafon. 


A the E [Plaintiff beings a rit of Error inthe King's Wench How fer a 
in Ireland to reverfe a Common Recovery fuffer’d tn the Pies thal 
Common Pleas there, under which the L efendant claims; the vioesy Rea. 
DOecfenvant pleads there His Nonage, and Judgment 19 given gon thar ic 
again the Plaintiſf. Gpon this he bangs another CCtrit of fails within 
Eto here, complaining that that Plea was allow'd wongtully, the Rule, 
and the Defendant pleads the fame lea, Wut the Court re- Quod oon 
felued that that Plea was not good, fo thep faid that the Al-& étcentia 
lowance vf that Plea, would be admitting that Ching to ve cjatem rei, 
right, which is complatnd of as an Crro2 in the Juogment, cujus petituc 
and whether ‘tis fo 02 not, till thep have look’D into the Judg- diſſolatio 
rent, Chev cannot Determine. So they (aid would tt be tn cate 
a Fine had been levied tn the woman Pleas thete, anda — 





What Words 
in a Will 
give an E- 
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and not 
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Life only. 
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of Erra2 bought there into the King's Wench, to which the 
Oefendant fhould plead Monciatm, pet tn ſuch Cale t€ upon a 
Crit of Crroz bere the fame Plea Hhould be pleaded, they would 
fet it afine. Wowin the Cale at Bar they faid they could not 
pet poſſibly tell whether the Plea of Monage tn the rit of 
Etro? in Ireland was aliowable 62 not, and therefore they could 
not aliow tt in this rit of Error. fo2 fuppole the Aition 
it Ireland han been a WUrit of Dower, th which Manage ts not 
allowed, and the Defendant had pleaded it there, ſhould fuch a 
Plea here be a Bar to this Courts fookiny tnto the 
TuDgment >? Chat they fatd would be againt the known Rule of 
Law, Quod non poteft adduci exceptio ejufdem rei cujus petitur diffo- 


lutio. Iccordingly the Court fet the Piea afiae. 


Goodright and Pullen. 


HIS was a Cpecial Gerdié given upon an Cyetment. And 

the only Point of Law that came before the Court tn this 
Cale was upon the Tows of a CUtll, which were thefe: I give 
and bequeath unto Nicholas Lyng the Lands in Queftion for and du- 
ring the Term of his natural Life, and after his Deceafe to the Heirs 
Male of the Body of him lawfully begotten and his Heirs for ever; and 
if be Die without fuch Heir Dale, then he limited ſeveral Re- 
mainders over. Che Queſtion tn this Cale was, CUhether Lyng 
had an Cftate tn Cail o2 for Life devifed to him? And twas 
ftrongly objefed on the Part of the Plaintiff, that ‘twas an 
Eftate for Life and not an Cftate tn Catl. For it was ſaid 
by the Cows, his Heirs, ere meant the Deirs of the Iſſue 
Baie, and that tho’ the Tos Heirs Male tuere generally put, 
and inthe Wlural Plumber, pet tt was ſaid one Heit Wate of 
His Body was only intended, anv that appear’d from the ſubſe— 
quent Ciaufe, namely, and if he fhould die without fuch Heir 
Male, which ts in the fingular Mumber. Hut the Court were 
of a contrary Opinion; thep {aid tt was very true tf this was 
fo, that one Flue Wale was only tntended, Lyng would be only 
Ceitant for Life, and the Remainder-BDan a JOurchaler. And 
they took the fame Diſtinction as there ts tn Shelly's Cafe, rf 
Report, fol. 104. between a Remainder Itmited upon an Citate 
fo2 Life, to the Deirs Wale of the Body of the Cenant fo? Life, 
and where tis onlp limited to the Heit Wale. fom the firk 
Cale they fain the Heirs Wale take by Deſcent, and conlequentip 
the firft Perſon who ts to take has an Eftate-Catl ; but in the 
other Cale, the Heir Wale of the Body of the Cenant fo2 Life 
takes by Purchaſe, and the firſt Perſon who is to take has but 
a bare Citate for Life. Wut tn the Cale at Bar the Court 
aid the Cos were properly (Uords of Limitation. Chep 
ſaid too, tf theſe (Hows had been in a Deed, as they are in 
a Cull, “twould have been beyond all Queftion, that an Eftate- 
Cail had pats’d to the firſt Caker. And thep laid tt down for 
a Rule, that CClods in a CHill Hall give the verp fame Eſtate as 
fuch Ciows in a Deed would, unlefs the Jntent of the Party 
can be diſcover'd to the contrary. Accordingly they adjudg’o 
that Lyng fhould take an Cftate-Cail, Remainder to his beirs 
in Fee, and gave Judgment fo2 the Defendant, N.B. A Cale 
I in 
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in More, fol. 124. Was cited ta ſhew that the fublequent Cos, 
Heir Male, make no iteration tn this Cafe; and that Cafe 
Was, of an Cftate being devifed to a Wan and his Heirs Waie 
of his Body, and if he Mouid ote without Heir of his Body, 
that the Land fhould remain to a Stranger; where twas de- 
termin’d that an Cate tn Cail Wale only patied, notwithſtand⸗ 
ing the fubfequent Gods ; which ts a ſtrönger Cale than the 
Cale at War ; for here are plain relative Ciows, namely, fuch 
Heir Male, which evidently refer to and fhall be erplain'd bp the 
foregoing Cod, 


Goodtitle and Rogers. 


A Ree was an Cjekinent, wherein the Defendant pleats An- wow far the 
tient Demetne ; a Wotion was made to Cet alive the JSica, Plea of An- 
in as much as there ts no Aidavit made to verify it ; whereas vert De- 
the Ait for the Amendment of the Law fays, Chat no Dilataryy mene rere 
Pleas Mall be allowed uniefs verified by Afibavit. Wut the fied by afi- 
Court fad, this was no Dilatorw, “twas only a Plea to the davir. 
Jurisdition cf the Court, and therefore need not ve verfiied by 


Ahidavt(t. 


The King and Chiping-Norton. 


ey Cone was made fo2 a Certiorari to remove an Indidt- How far a 
ment of Felony that was found in a private Jurisdiction, Certiorari 
in oder that it might be tried in the County, And the Beaton Ml! be 
given was, for that Atidavit was made that this was an In eve an 
Digment fo. Felony anaint a Clergyman, for only taking a mdia&menc 
Pandful of Hay out of a Warn, which ‘twas {wow was but of of Felony. 
the Galue of a jenny, and they ſwore twas nothing but a 
malicious jProlecution. And the Cale of The King and Powel 

Was cited where a Certiorari went to remove an Indiement 

out of the Seſſions of the County of Sarum. Che Court fai 

thep never did grant fuch Certiorari, but upon a particular Occa⸗ 

fion, But they made a Rule to thew Caule. And at the lat 

Dap of the Cerm, they granted tt. 


Dawkins and Burridge. 


HIS was a GiUrit of Erroꝛ ta reverfe a Judgment given in pow far a 
the Common Pleas; and the Erro2 aſſign'd was, that the Member of 
Suit there was by Bill, as in the Cate of a pathileg’d Perſon Parliamenc 
of that Court, whereas it ought to have been brought by Oa: * 's be pro- 
ninal, accowing to the ufual Courfle of that Court; for tho’ gainftby Bill 
this was an Action againit a Wember ofthe Houle of Commons; onivjand noe 
pet in as much ag 12 W.3. c.3. On which that Aton wag by Original. 
grounded, Dees not alloty the Courts af Weftminfter-Hall to 
iffue out any Different Proceſs than according to the Courte of 
cach refpettive Court, they have no Jurisdicion to poceed tn 
any Different Manner than again a common Perſon. Wut 
the Court faid that a new Jurisdtiion ts given ’em by that 
At, different from what thep can exerciſe agatnit a common 
Perſon; andthts they (ad not only was clear from a Sesion 
in 








init to that berp purpofe, but was ſtrongly tmpited too from the 
laft JD20bif0 init; which fays, that they thall not proceed in any 
real 02 mired Action in anp Different Manner from that, which 
they proceed againt common Perſons th; which ſtrongly im— 
plies that_in perfonal Adtons, as this was, they may. At 
cordingly Judgment was affirmed. 


The King and Rich. 


How far an HIS fas a Crial at Gar upon an Fnformation in the 
— ature of A Quo Warranto to know by What Authority the 
produced in Dekendant crercifen the Dice of Burgels. Four IHues 
Evidence for Were joined. And tuhen he came to the laff, which was, whe- 
want of its ther he was duly ſworn and admitted into the Office, he poducd 
bene Samp His Admiffion ; but it appearing by the Mitnelſes, that the 
Time Stamps Were put to it a Wonth oz two after twas Dawn up, 
the Court faid it could not be given in Evidence, by a Statute 
in the oth and roth of King Will. c. 25, 59. which fays that no 
Admilſion Mall be given in Evidence of a Perſon's being ad- 
mitted into an Dffice of Wurgefs, untefs fuch Admtilion has 
Double Stamps. Chis fame Point, the Court ſaid, was de- 
termined in the Cafe of 2. Gaftrill, Wifhop of Chefter, and 
Peploe. But if the Penalty be paid, and a Receipt taken from 
the Stamp-Dffice, before tis produc’d in Evidence, “tis verp 
allowable. Che Court ordered too the Jury to find all the 
Jffues for the Ring, inas much as the Ockendant had fatv’d in 
one, And this Joint, they fatd, was ſettled in the Cate of 
Pindar and Earle upon a CWivrit of Crroz bought inta the Doute 
of Loads. Chey (aid too, that when once a Perſon bas en- 
tered upon Evidence by Deed, he cannot, if he tatis of that E— 
bidente, afterwards go to Parol Evidence of that Fac. In— 
Deedthe Attomep General fatd that tf they had not produced this 
Evidence by Deed, he did not know but they might_have been 
admitted to have given Parol Cvidence of it. Accowingly 
Judgment of Dutter went. 


Term. 
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The King and The Inhabitants of Rowley. 


Gill was prelented for not repatring its Dighways ; vow fare 
and in ower to quaſh the Preſentment, twas object- vill and a 


ed, that every Pari of common Right ts bound to ee et 
tepait its Dighways, and they ought not to theow the re O° 

Charge upon a All, unleſs by Cuftom, Contra, &c. no more 

than upon a particular Perſon in the Pariſh, for there map be 

many ills in one Pariſh, and therefore as ſuch Cuftom, &c. 

was not fet forty in the Pelentment, tt ought to be quäſh'd. 

But the Court (aid it did not appear there was moe than 

one, and therefore they would tutend them coertenfive. 


Radley and Rudge. 


HIS twas an Géion of Crover. And Erception was taken vow far the 

to the Declaration, fo that it was too general; it being Goods,which 
only unam peciam of black and white Tabby, and it Does not” —— of 
erprets the Quantity of Pards. And thep cited a Cale lately be, 
adjudg'd, where parcellam Papyre was Yeld to be bad. AnD thts ail de taid 
Cate the Court allowed; but they laid tn the fir Cale, a Piece tobe deteri- 
of Silk contains a certain Durantity ; but a Parcel does nat. bed with fufe 


cient Cer- 
tainty. 


The King aad Seymour. 


HE Defendant tn an Information pleads fn Abatement, when teave 
that bets a Surgeon, and not Generofus. Che Counfel fu is given to 
the King moved to amend, hue tt was obje&ed, that the In amend an 
formation cannot be amended ; becaufe in oder to amend, the fornstor 
King mul pap Coffs, which it would be Derogatory from his mov be 
Donour to Do. Wut the Court fad, when the Wingy comes upon. 
to2 a Favour he map pap Coffs; accoingly thep let him a: 
mend upon Payment of Colts a2 giving an Imparclance ; the 
Cuuntel for the King chofe to pay Coffs. And thep cited a 
ftronger Cale than this, namely, The King and The Corporation of 
Malmesbury, Pafch. 9. o€ this King, where the Amendment was 
in the very ame of the Corpaatton. 


D The 
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The King and Ward. 


HE Ocfendant being convicted tn an Jnformation for 
Forgery, mowd feveral Chings in Arreſt of Fudqment ; 
Firft, Chat this Information was laid at Common Law, anv 
Anformations of this Sort fur Fowery Did not lie, but where the 
Thing foꝛg'd was a CUriting under Geal ; and this was only a 
Ferrery of an Oder from the Ouke of Buckingham ta Ward. Wut 
the Court was of Opinton that thts was an Offence inditable at 
Conimon Law ; for they fad equal Prejudice might attend ana- 
ther in the having his Order o2 Recetpt ford, as tn the having 
his Oecd foray dozother Chidence. And that this was a Watter ne- 
ber queſtioned, appears from feveral Cafes, wherein the Countel 
zave taken remote Exceptions to tuch Jnditments, but never 
mov'd this tn Arreſt of Judgment. As tn 1 Salk. 342, 406. 
Ebhev Ud tndeed admit the Cale tn Noy 99 to be Law, where 
tie Oblinee’s changing the CUord Libris to Marcis was held ta 
he no Forerp; but they fad, the Reafon of that was, becauſe 
fuch Aiteration could not be to the Peejudice of any Perſon but 
the Dilinee himſelf. And thep ſaid Forzgery was the Alteration 
of any CUriting, which may be given tn Evidence, by the means 
of which another map he prejudiced. Che fecond Erception was, 
that the Offence was not Cutticfently laid tn the Indiment; fo 
the GUoꝛds are, Johannes Ward obligabilis exiftens ad deliberanda tre- 
centum dolia Alumni, Anglice Tuns of Allom, Duci de Buckingham, 
ad certum diem preteritum, ipfe idem Johannes machinans & inten- 
dens ad evitandam deliberationem pradictam, Committed this Forgery 
onthe firſt of February 1724. JQvw thep abjcied, that it did not 
neceffarily appear that the Defendant was chargeable at the 
Day be committed the Fozgery, and if fo tt was no Foywerp 
inditable, becaule at the Ciime ot the Fowerp there mutt be 
a Jofibility of a Pꝛejudice coming to another. Wut the 
Court fatd thar the Cos Ipfe idem Johannes were Surplufare, 
and they would thew them out; and then thev fad, they mutt 
Cffer Colence ta Common Bente and Orimmar, to give anp 
other Weaning to the CUowas than that he was chargeable ar 
that Day; for how could he intend ta avoid the fad Chatge bp 
the Foryery, ik there was not any Charge upon him ac that 
Zime? A thtrd Erceptton was taken to the Publication; but 
the Court fad they did not care what became of that; fo 
in the Jnfozmattan there are two diftint Charges, one at 
Forging the Der, the other of pullifhing tt; and tf the firft 
he mane out, that ts enough for themtoa give Judgment upon. 
A fourth €Erception was taken to the (Uord Dolium, foz they 
fad tt only fignified a Cun tn Wealure and not tn Cletrhr,; 
but tf was over-ruled, feveral JOrecedents being Cited, wherein 
it was uſed in the preſent Gente. Frlthip, Co the Cow 
Contrafecit f62 Counterfeiting, where the (Uord Mould have been 
Controfecit; but this tt was (ald was the conftant old CUord. 
Sirthiy, Co a Oifanreement between the Venire and the Di- 
ftringas; in the ene, the Jue beng jomed between the Ring 
and the Oefendant, tn the other between the Attomep Oene- 

ral and him. Chat Exception was overruled tthewtle. — 
1 * ats 
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Wats and Goodman. 


HE Defendant pleads a Plea tn Abatement as a Plea in How far the 

Bar, by concluding Ideo petit quod declaratio caffetur ; upon — 
which the Plaintiff demurs generally. And the Court (ad, cemur tpeci- 
fuch a general Demurrer ts youd. And Judge Reynolds Declar’d ally to 2 
thatin no Cale a Perſon is obliged ta Demur ſpecially upon Plea in 4- 
a Plea in Abatement, fo2 ‘tis not within any of the Statutes emer" 
f92 the Amendment of the Law, 


The King and Lewis. 
Wotion was made ta quath an Infoymation taken at the {ow fr the 


Court never 


Li Seflions. But the Court (aid, they never quaſhd Infor guases an 
mations, fo2 they map be amended. Information. 


The King and The Inhabitants of Paulfperry. 


Motion tras made to quaſh an ower of Seflions ; the Fa How far the 

wasinthis Manner; A Father Dies leaving (everal Chil— gevlement gs 
Den, and the Bother goes with them and gets a new Setrie- Chirer eih 
ment; upon this the Juftices order, that the Childen Mall ve ne Be ities 
remov'd ta the Settlement of the Father ; and now tt was mo— menr of che 
ved that this Order nught be quathed. CUbich the Court ac- Mother, as 
cowingly did; fo2 they fatd, that by the Law of Mature, a wells : 
Mother is as much oblig'd to take care of Her Children as a ine sercic- 
Father is; and therefore they ought not to be removed front ment of the 
her. And they ſaid, that the Cale of St. George’g Southwark Father. 
and St, Catherine’s was a Cale tn Point; and that was in tye 
firft of the Ring. 


. . e W Tar an 

The King and The Inhabitants of Grimfton. Satine: 

moval fhall 

HIS tas an Oder of Removal; and the Erceptian that nor be good, 

was taken to it was, that the Removal was to the Pa— by — of 

tif) 02 Damlet of A. which was uncertain. Che Court tata, or rer. 
that indecd a Gill and a Pariſh they would tntend coertentive ; Place, to 
but that a bamlet was noching elſe but Wart of a Pariſh. So which the 
thep quaſh'd Perfons re- 


moy'd are 
fence 
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Tyrrell againf? Sir Clobery Holt & John Hopley. 


Which Side HIS was an Jflue out of Chancery that came to be 
thall begin tried at the Gar. And it was whether_one MMs. 
with produ- Bruerton was of found Memory at the Cime of her 
a ae erceuting feveral Deeds; and vecaule the Execu— 
frit. tion of the Deeds was at ſeveral Cimes, there were four Iſſues, 
but cach of them turned upon that ſingle DQueftion. Che De- 
fendant was to prove that the was of found Memory; the 
Plaintiff that fhe was not. And the Counfel of each Side ar- 
rued rho ſhouid produce their Evidence firft. And the Court 
took this Difference, that tf there ts one Affirmative in any of 
the Iſſues, the Plaintiff ſhall fir go though bis Evidence as to 
all of them; but inthis Cafe the Affirmative tho’ the whole ties 
upon the Oefendant, and therefore he ſhall go fir through 
his Evidence. 


Shippman and Lethalier. 


When there T HE Plaintiff in Erroꝛ afligns for Erroꝛ ant of a Wit 
are two Re- of Inquiry, and takes out a Certiorari to verify it; and the 
turns made Cuftos Brevium returns that there was none filed of that Cerm, 
ro Certior which the Certiorari went to be informed of. Sublequent to this 
ne torkhes the Defendant in Erro2 files tt as of that Cerm, takes out a 
ther, which Certiorari himſelf and has a Return made, that tt was filed. 
Return hall pon this the Counfel for the Plaintiff moves that the fe- 
rc taken to cond Certiorari map be quafhed. Che Court fatd, that they 
etrae. cugbt to bade entered a Caveat to babe prevented its being 
filed ; but however made a Rule to Hew Caufe. \ 


Mackleed and Sleed. 


What hall PON a Writ of Etro, the Queflion was, whether the 
be faid co be pretent Curiting was a Willof Exchange; and the Cows 
a good Bill gf it were to this €fieit, Pray pay to fuch a one or Order within 
of Exchange. 4 Month after the Date hereof nine Pounds ten Shillings, as is a Quar- 
ter’s Rent, due from the 24th of June to the 2sth of September next 
following, by Advance; Witnefs my Hand, &c. Dated the 24th of May 
1724. Andthe Court afirmed the Judgment in the Common 
jleas, adpudging that it was a good Will of Exchange. For 


they fatd, ik it bad gone no farther chan the nine lela 
I YL = 
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Shillings, “tis ety clear it would habe been fo; andthe 
ows tublequent have no other Operation, than to hew the 
Werfon upon whom tis Datwn, how he ſhould retmburle himſelf. 
Inderd ff thefe nine Pounds ten Shillings were to tue out of 
the Duarter’s Rent, they admitted, twould not be a Bill of 
Erchange; (nas much as tt would have been wholly uncertain, at 
the Cime the Money containedin the Will was to be pafo, whether 
any fuch Rent would ever be Due. And a Bill of Exchange 
mut be peremptoy and geod at all Events, And thatis the Rea- 
fon the Court ſaid of the Cale of Jofling and Lafcer, Hill. 11 Anne, 
where a Man owers another ta pay te fuch a one 19451. out 
of the Boney tn the Defendant's Mand, belonging to the Pro— 
prietazs of the Devonthire Mines; and that was adjudged na 
‘Bil of Exchange; becaufe it depends upon a Contingency, 
whether the Perſon on wham the Order was made fhauld pap 
the Woney o2 no. 





The King and Dormer. 


Rule was made upon the Oefendant to thew Caule why How far an 
an Information Mould not qo againt him for a Libel, Mformacion 
made upon ole 992, Carter, aà Juſtice of Peace tin Oxfordhhire, AB 
which infinuated that 952. Carter had lately foretworn himflelfs citer. 
in an Affidavit. And the Caule that he ſhewed was, that the 
Fae contained tn the Libel was true; and therefore he hoped 
the Court would not allow him this fummary way of Pro— 
ceeding, but leave him to bis Indiäment o2 Atton upon the 
Cale. And 92. Strange citen the Cale of The King and Bicar- 
ton, Hill. 8 Geo. 1. there an Inkormatton was retuled for the 
fame Caule. Jn that Cale the Dekendant was charged with 
perfonatingy D2. Crow, and taking a Fee as repefenting him; 
the Defendant made Affidavit of the contrary; and the Ceurt 
Would not grant the Antormation. But the Chick Juflice laid, 
he did not believe that Cafe was true. And He fad, tn all 
Cafes Informations for Libels go, unlels pou can thew the 
Court fome probable Cauſe for them to believe that pou did 
ist publifh it. Mow tf pou had Denied tt, tt would have ſig— 
nifies nothing; for then Atidavit ands again Affidavit, there- 
fore the Information Mall qo, that the Fat map be trted. 
Qnv Judge Fortefcue faid, that it would be a ſtrange Ching 
if a Wan hould be allowed’ to jufify, when an Intormation 
is pray'd again bim, and fhould not be allotved to juſtify 
in the Information itſelf, when it is gone, Accowingly the In— 
formation was granted, 


Stanton and Squibb. 


HIS was an Aiton fo, CUords. And the Declaration fet What Words 

forth that the Plaintiff was a Brewer; and that the De- sre Aion. 
fend-nt (peaking of him (aid, he is a pitiful Fellow and a Rogue, ‘poke of 
and has compounded for five Shillings in the Pound ; and upon that a tradef- 
the Plaintiff concludes that be was Damnified by them to the man. 
Sumol Cponthis the sretenmant Demurs. And the meses 
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fel ewed for Carle, firtt, Chat it vid not appear, that he was 
ſpeaking of him tn bis Trade; Cecondly, Chat he ought ta 
have ſhewn fome fpecial Damage. Wut Fudge Fortefcue faid, 
that be has heard mp Low Chief Fuflice Holt often fay, Chat 
he would take the Aords always tn a common Senfe, and ik 
they imported any Fast that might probably preyudice the Per— 
fon thep were (poke of, be would look no farther. And the whole 
Court gave their Opinion, that thefe (Uords were Attonadie. 





Cockman and Mather. 


How far an HIS was a Trial at War, concerning the Right of Gi— 

Hiftory can- “A titty Univerfiry-College im Oxford. One of the Jflues in 

nor be siven this Cate was, hether Wing Alfred was Founder > And the 

m evrcence- Tounlel for the Plaintiff would have given in Evidence feveral 
Diflians as to this Point. Wut the Chef Juftice de- 
Clared, that fuch Evidence ts never admitted, unlels tn J9200¢ 
of a Point concerning the Government ; the ceft of the Court 
DID not deny it. Accordingly thas watved. 


— Shippman and Lethalier. 
How stk en Matter now came onanain, and the Fat was tn 
veral Certio- this Banner; Chis was a Crit of Errn2 upon a Judg— 
rariesmay ment in the Common Pleas. And the want of a Crit of Fn- 
be ee quiry being filed was aſſigned for Erroꝛ. CGpoen which the Plain— 
cee Ere tiff took dut a Certiorari ta Derify that Errar, And the Cuftos 
— Brevium returns, quod non habetur afflatio talis brevis in craſtino 
pleaded. afcenfionis Domini in prediéto Termino Pafche, which twas the 
erm the Certiorari went to be inforned whether there was fuch 
a CUrit filed of. Before In nullo eft erratum pleaded, the Defen- 
Dant takes out a Certiorari fo. the fame Purpoſe, and has a 
Bites contrary Return made tot. Gpon which the Countel 
for the Plaintiff would have had the Jüdgment reverled, fap- 
ing, Chat they had verified their Erroz; anB whatever con: 
trary Return ts afterwards made, it 1s not to be regarded. 
But the Court fad, that as here were two inconſiſtent Re- 
turns, they wauid certainip take that, which mate tn AE 
firmance of the Judgment. Another JOotnt the Court a- 
greed to, that the Parties may take out as manp Certiora- 
ries as thep pleafe, before In nullo eft erratum pleaded; but 
after that thep cannot take any out but upon Wotion; and 
thofe the Court will wrant ad informandam Confcientiam Curie. 


Aflett and Vincent. 
How far the 


Plaintii'may J N Crefpats the Oefendant pleads, that he took the Ooods 
reply de in- by thay of Diftrets, and as thep were not ceplevped within 
— ape Ue Daps after Hotice, he fold them fecundum formam Statuti. 
Bae tal cau. Lhe Jlainti replies, that he took the Goods de injuria fua 
fa, by Rea- propria, abſque tali caufa. Cipon which the Oefendvant demurs. 
fon that the And now ihews for Caule, that as his Plea was mired with 
Plea docs Patter of MRecod, as well as with Watter of Pais, the 


nor comrain IDLE dught not to have replied generally ablque cali Lee 
I ue 


of Record. 
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Hut Mould have traverſed fome particular Part of bis Plea. 
Gnd Crogate’s Cale in the eighth Report was cited to this 
pᷣurpoſe. But the Court laid, that this Plea was not mira 
with Matter of Pais and Matter of Record; fo. a Statute 
is not Watter of Recow but a publick Law. 








Term. Trin. 
“13 Geo. I. 1727. 





Confet and Warren. 


HIS was a Mit of Erroꝛ upon a Judgment in the where wit 
Common Pleas, in an Aitton of Oebt upon a Wond, gebet may 


Qnv the Declaration fet ferth, that an Agreement v pleaded. 

was entered into between the Plaintiff and Deken— 
Dant, for the Plaintiff's transferring fome Stock to the De- 
fendant, and that the Defendant ſhould pay 12001. foz tt, and 
accowingly the Defendant entered Into a DWBond fv2 the Pay— 
ment of the Money. Che jaintif id deliver the Stock, up- 
on which be Demands the Penalty of the Bond. Che Delen— 
Dant pleads Nil debet; to which Plea the Wlatntif— demure. 
Ano the Court Held the Plea to be nought ; for thep took this 
Diſtindion; that where-ever an Adion is hought ulttmately up- 
on a Specialty, though mired with Apatter of Pais, the jplea 
of Nil debet is not allowed; but where the Ation ultimatelp 
arifes upon Matter tn Pais, though mix'd with Batter of 
DHpvecialtp, the Plea of Nil debet tg good. And they relied up- 
on the Cafe of Smith and Whitehead, Trin. 9 Geo. 1. there this 
Plea was not allowed in an Adion bought bp the Plaintiff as 
Afignee of a Batl-Bond; which they ſaid tas a Caie in Point. 
Indeerd tn the Cafe of an Aston of Debt bought upon an In— 
Denture of Leale fo2 Rent, its aliowed; but that Cate falls 
under the ſecond Part of the Diftinsion, for there the Demile, 
which ts Watter of Pais, is the Oound of the Azion ; foin an 
Action cf Oebt for an Eſcape Nil debet ts a good Plea; far 
the At of Cleaping, not the Judgment, ts the Principal Oound 
of the Adion. Accogdingly the Judgment below was affirmed. 


Blake 
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Blake and Dodemay. 


— HIS was a rtt of Error upon a JIudgment on a Scire 
Scire Facias ~2 facias, bꝛought ty the Plaintiffs as Pusbhand and Gike, up— 


brought by Bila Judgment obtained hyp the CUtfe dum fola. Che OMefendant 
«Husband Demurs ta the Scire facias, and ſhews for Catile (pecially, that there 
oa ae is no Cenue laid of the Jolace where they were marricd, nor Is 
ment belong. {Dete any Day mentioned whereon they were. Aa the Countet 
ingtothe lſaid that tahere-ever a Watter traverlable ts aliedara, the Cime 
Wifedum anv Place where that Watter twas done, mut be alleda’y, untefs 
fola. where the Watter ts Perſonal; as the taking upon a Perſon 
the Oywer of Knighthood, &c. fo2 there indeed the Place need not 

be {aid ; faꝛ thofe Batters hallbe tried where the Crit is bought. 

Che Court thourht there was a good Beal of WMictnht tn the 
Objetton ; but as there were a great many Precedents hewn 

of Scire facias’s bought in this very Fon, though na Cale 

was cited, where they were ever demurr'd to upon this Cr- 

What hall Ception, they allow'd it to be mood. Another Exception that 
beagood pas taken was, that the Cefendant in His Oemurrer han con- 
Josnden in cluded & ideo petit quod narratio predi@a caffetur ; but the Piain— 
smene’ tiff in his Joinder in the Demurrer replied, ob caufam predic. 
tam breve non debet caffari; fa that they faid the Plaintiff bad 

not anfwer’a the Defendant’s Joiea. Wut the Court fatd, 

that a Scire facias Was a TUrit and no Declaration; fo that pou 

Have concluded wong ; and now pou take an Crception to 

theit not habing iollow’d pou, which tf they had dane, it would 

a eee a Oifcentinuance. Accowingly Judgment was ak— 

rm'd. 


Jennings and Mott. 


Where an Ann Jufornation was moved for again the Defendant, for 
fall ee coming a (porting on the Plainttf’s Ground, and beating 
ve atedfor DIM in a very grievous Wanner, becaufe he only came up ta 
eucry DUM and defired Him to vo off. Che Defendant's Ahoavits 
nowith directly contradided the Plaintiff's. And therefore Judge For- 
ftandingthe tefcue faid, the Information cughtta wo, that the Fak might 
Fac iscenr he tried. WBut_the reft of the Court tato, the Rule wag not 
; fo. Indeed tn Jnfozmations to try a Aatter of Right tt does 
hold, hecaufe there pou have no other Remedy; but tn Into2- 
mations of this Mature pou have, by Iudiment at the Sel: 
fions; and therefore where the Fak is contradiited pofitiveiy, 
the Court does not grant them. However, tecaule tt appear’y 
that the Defendant was a Wan of Fntereft th the County, 
and the Plaintiff Poor Wan, andas the Plaintiff had made 
Application to a Juftice of Peace, and he would not take any 

Hoͤtice af it, the Court did grant tt, 


I Webb 
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Webb and Urlin. How far 


Pleading 
Motion was made to plead Double tm an Aion qui tam. ee — 
But the Court looked into the Adt for the Amendment of witted of in 
the Law, which allows theſe Pleas upon Wotton, and found AMions tobe 
an erprels Probiſo in it agatnt Allowing them tn Adtans up- Prowshe on 


on penal Statutes. bare Sta- 


Doyley and Sherrington. 


O* Motion to {ct aſide a Sham-Demurter to a Scire Facias ta How far the 
afinn €Erroys. Che {pectal Cauſes of Demurrer are, firtt, Core™"! 
that it Does not appear by the Scire Facias whether the Judgment 3364 
in the Common Pleas was by DOininal or Will, and ag it by Reaton 
was an Attorney ef that Court that was fued, it mule pave ofits appear 
peen by Wil. Che fecand Caule was, Chat tt cught ta have ing upon the 
heen Sciri Facias, and Net Scire Facias. And the Court fatd, as it Fact of iy 
was evident that the alledging fuch Errors as thele could be fivsiou. ” 
only fo. DOclay, they would fet the Demurrer aloe, as thep 


DO very often Sham -Pleas. 


The King and Oneby. 


PON an Jndttment preferred again the JOrifoner, faz What mall 
murdering one 992. Gore, the Jury gave a Special Cher: pe AN be 

Dit, Which was removed inte this Court by Certiorari. And” 
after all the Judges had met upon tt, the Lord Chiek Ju— 
fice of this Coure Delivered thetic unanimous Dptnions that 
it was Murder; WDurder be fatd, was the killing of a Man of Ma— 
fice poepente. And whether that Maltce is eroreſs a2 tmoplted, tt is 
nut material. Asif a Wan HoulBiead a Worle, which he knew 
was apt to kick, amongft a croud of People, with an Intention 
to do DMilchtef, andthe Dole houid ſtrike any of the People, 
of which they died, that would be Burder in him; for the Law 
would ſupply the Walice. But he fad there was no Decafion 
ta look cut for Malice tmplicd tn the Cale tn Queſtion; fo2 fis 
Walice exprels was Cufficientty diſcoperable; and that from two 
very material Citcumffances ; the one, when the Oecealed de- 
fired they might be Friends, His tellin Him, No, Damn him, he 
would have his Blood, which he fata plainiy carrted with it Pzee— 
meditation. Che other, his ſtaying tn the Room when the reſt 
of the Company was Kone, and calling the Deceas’d beck, and 
faying to him, young Man, I have fomeching to fay to you; It was 
true indeed, he faid, the Deceas'd did give the Peiſoner tl 
Conds in Return to what he (ad to Him, by telling ptm, 
whoever called him a Puppy was a Rafcal. Sut (lloyds ate na 
jPrevecation. Dowever, that which was the principal Rule, 
that novern’d thts Cale, tas the fame wth that, which ts the 
Foundation of Mawegridge’s tn Keyling’s Reports; and that ts, that 
where-ever two Perſons fali tuto a Paſſion with one another, 
which Paſſion carries the Perſon killing bepond bis Beaton, 
(faz that the Chiet Juftice oeclared ta be a neceflary Circum— 
ance,) and they agree to age tifiantiy, that ts indeed only 
WD Al 
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Manſlaughter. Wut where-ever any A# intervanes which Hews 
Confideration and Foethought, that is always Murder. And 
therefore tf two Den have fuch a Quarrel with one another,: 
and they anree to fight in the Afternoon, and do fo, that ts 
Murder. So tn mp Lo20 Morley’s Cale, which ts referr’a ta 
it Mawgridge’s Cale Keyling 129, where my Lord Morley Hada 
Quarrel with another, upon which they agreed tnftantlp to firht, 
pet becaule he looked upon his Shoes, and fad he was afrain 
be had a Oiladvantage becaule the eels were very high, the 
Court determined that to be Murder ; for his Doing that Ac- 
tion plainly thewed a Deliberation. So he fatd, if two fail 
into (uch a Quarrel, and the one ſays to the other, J will not 
firike pou firft, but J will give pou a {Pot of Weer to ftrike 
me firff, and the other does fo, and upon that the Perſon ma- 
king the other this Offer, nives him a Clow, with an Inftru- 
ment Itheip to occafion Death, o2 fome great bodily Harm, 
by which the other dics, that ts Durder. Che Mature of the 
Inſtrument, the Chief Juftice fad, was indeed material. And 
accordingly Turner’s Cale was agreed to be Law ; and that 
tas, that a Walter ask a his Servant what he meant vp not 
Cleaning hts MRiſtreſſes Clons, and upon that he took one of them, 
and ftruck the Servant crofs the Dead with it, of whieh he 
Died, that was Held to be only Aanilaughter. Wut Gray’g 
Cale in Keyling 133. was Itkewile agreed to be Law; and that 
was that a Smith ftruck bis Servant with an Jron ar, faz 
being rude to him, of which CUoundthe Servant died; which 
was Held ty be Wurder. Che Cale tn 12 Co. 87. was likewtle 
held to be Law. And fo twas the Cale tn Coke’g Inft. 296. which 
are Cales of Wanfiaughter, Aud fo2 the Kealons aforement- 
Oned the Court adjudiyed the Preiſoner guilty of Murder, Vide 
i hy J Cafe 2 Co. 296. whicy was allowed by the Court ta 
c Law, 


The King aad Landen Jones. 


How far the HE Defendant had anlwered to certatn Interrogatories 
Court will fo2 a Contempt of the Court. Anda Motion was now 
Bete ce made fo2 adding a new Interrogatoyy ; tie Countel of the other 
Interrogatco- DUDE Catv, that that was never allowd., Cpon that the 
ry Court ask’d 952, Harcourt, whether it was ever Dene; and 

upon his ſaying there were feveral Peecedents of it, thep 


allow'd it tn thts Cale. 


—— Proude and Willimot. 


nial U PON a Wotton to fet afide a Crial, fo the Defendant's 
down a carrping it on bp JOovIlo, withaut Having a Bute fo 
Caufeby that Purpoſe; the Court ask’d the Matter, wheiher that was 
Provifowith necefiary ? Cpon His taping tt was, they tet it ahve, 

Rule in the 

Office for 

thatPurpofe. 4 


2 Anony⸗ 
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Anonymus. How far an 


Indi&menc 

ra Potion to quath an Indiäment for a Forcible Entry iy Enny 
A awd Detainer; the Exception to tt was, that it ts only mai nor be 
fatd in the Jndttment, of which Houſe he was poſſeſſonatus; good by Rea- 
and it fs not faid what Effate He had in it, and fE he wag (rf us noe 
only Cenant at Till og Sufferance, the Statute vars mer Crs fore 


Zs : : ~< : he Tn 
ertend to him. Upon thig Exception the Indläment was was” 
quaſhed. Party had in 

the Land. 
Anonymus. 


sf Potion was made to have Leave to amend an Iſſue, by How far an 
putting inthe ame of the Plaintiff, inftead of the De- Mve may be 
fendant’s, upon Payment of Cofts, it being not upon Recor, snes 
Che Countel of the other Hide objected, that tt was tm the sanding iris 
Nifi Prius Roll, and that ſuppoſes its being fir of Record, entered upon 
Judge Reynolds anfwered, that in Strictheſs tt ought to be Co, the Ni Pri- 
but every Body knows tt tg not. Accordingly the Court al: % Rel: 
{owed the Amendment. 


Webfter and Vaughan. 


H ERE were tio Exceptions taken to a Teftatum Fieri Facias ; Whar shall 
the one was, that there was no Fieri Facias fitft taken aut, not be ſaid 
on Which the Teftacum was grounded, Che atheriwas, that af: (0 bes Food 
tev the Sealing of the CUrit, the Attorney HPI uy a Wlank in Fieri Facias. 
ir, Che Court admitted both the Crceptions ; and according— 


ip quaty’d it. 


The King and The Borough of Truro. 


Motion was made fo2an Infomation, to know hy What vow far the 
Authority certain Perſons erercifed the Office of Wurwel- Coure will 
fes in the Borough of Troro; fome that were Aldermen there ——— 
at the Cime of the Election not having Motice of the Election. —— 
But the Court fai, as tt appeared they had continued tm a Quo war- 
their Difices for fir Pears they would not Do ic; for (f would ranco, by 
bea Ching of Dangerous Confequence ta have Vurgeſſes E— Reafon of 
letions tried over again after to long a Space of Cime fo2 he bens 
Dmiflions of Chings of that tranfien€é Mature. Judge Forte. * ““™* 
fcue aid, it had been Determined ſeveral Ctmes, that for the 
Omiſſion of giving Motice to one ot the Clears, the Court 
has refuled to bave their Eletions tried over again, where 
fuch Omiſſion was by Wiftake, And be and Judge Probyn toa 
ſaid thep remembered the Cale of the Cown of Buckingham, 
qwherea Wan was made an Aloerman in an Aichoule, pec as be 
had continued tn the Défice tor feveral Pears, they would not 
allow of a new Election. 


The 
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The King and Budgel. 


How fora | A Rule was made upon the Peolſecutor to Hew Caute why 
oe the Crial Hould not be put off, one of the Defendant’s Clt- 


mined before neſſes not being able without Danger of her Life to appear at the 
a Judge in Crtal, Che Peoſecutor offered to allow her Ceftimony to be 
Criminal taken, before a Judge. But the Court fad, thep never Cuffer’a 


Caſes. it to be Done in Criminal Cates. 

Anonymus. 
How far Lie’ TY HIS twas an Indictment for not mending a Highway, a 
berty fhall Motion twas made by the Dekendants to amend their 


not be oye lea 5 they had pleaded tt was a priate May; and they defiren 

Plea in to plead the General Jue, But the Court faid it was again 

Criminal the Rules of the Court to allow it in Criminal Caufes, but 

Cafes, upon Content. So upon their deüring to have a goon Jurp, 
and to habe a Ciew, the Court fav, they could not grant then 
without Confent. 


Anonymus. 


What fhall O* Motion to quaſh an {nditment on 5 Eliz.31. fo2 erercifing 
not be a good a Crave Which was uled at the Cime of the Statute, the 
—— Herſon not having ſerved an Apprenticethip {even Pears. Che 
fing aTrade Exception to tt was, that it charg'd him with erercifing a 
without ha- Crave, which was uled infra hoc regnum Anglie at the Cime of 
vingferv'd the At, Accowingly the Court quathed it ; for thep ſaid there 
an — was no fuch Kingdom now; if indeed the CUord hoc had bees 
neome gut, they admitted tt would have been ood; becaule at the 
Cime of the At there was fuch a Wingoom; and that was 
the Keaton why they ſaid they could not rejest tt, becauſe it 
is a material Uord. 


‘Term. 
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Anonymus. 


Man hall not have Leabe to add a new Count after the Perfon thall 

{econd Cerm; they fatd alfa that when a Motion ts made ta — 

amend a Declaration, the Amendments muſt either be in⸗ siven him co 
ferted inthe Rule to thew Caule, o2 the Plaintiff muſt give adda new 
the Lefendant a Mote of them at the Cime he ſerves Him Count after 


With the Rule. Otherwile the Court wil difcharge it, — 


Term/ 


[: this Cale the Court faid it is a ftanding Bute, that a How fara 


Studley and Stert. 


Aan was ſerv'd with a Latitat returnable die Mercurii the Within what 
26th of July, and put in Watl above the Monday follow: Time Pail is 
ing ; and whether the Batl was not given too fate was the Due- ree 
ftion. Che Court aid, that four Days, erciufive of the Day = —~ 

of the Return, was the Cime that was allowable for putting 

in atl; and thouyh Monday twas the fifth Day after the Re- 

turn, pet, becaufe Sunday Was no Law-Dapy, they thought te 

was well enough. 


Johnfon and Welt. 


ip an Aktion of Debt upon a Bond, the Defendant pleads vow far 
Payment of the Money by Fore of a Foreign Attachment ; Debt may be 
the Plaintiff replies that the Oefendant was attached before the bound by @ 
Dap of Payment contained in the Condition, though Judgment Forcier A- 
jas given after the Day. Wut the Court held the Replication nowich-. 
to be tll; for tnafmuch as there was a Oebt at the Cime of ftanding ic 
the Attachment, though not to be patd then, and in as much ws nor at 
as it was to be pald before the Judgment on the Foretqn det Tir 
Attachment, the Judgment was well given. Anda Cafe in”Y*?* 
Roll’g Abridgment, Placito 5. was Cited to this Purpoſe. 


G Anony- 
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Anonymus. 


For what HIS was an Information that was mov’d fo2 againt a Juttice 
Offences the .ot Peace, wha was likewile an Attomep. And the Cate was, 
erant ah enn tl ASatlift had taken a Otfirefs, and continued with it on 
formation a- the Poſſeſſion; upon that, the Juflice fent a Warrant fo2 him, 
gaint a Ju- and asked him, why he continued with the Diſtreſs on the jot 
tice of feffian, telling Him, be had {ued out a Replevin. Che Bäiliff 
Peace. + told him, the Diftrefs twas delivered to him to keep, and be 
would take care of it: Gpon which the Juftice fent him to the 
Doule of Corredion, to continue there, til he ſhould be diſcharged 
by duc Courle of Law. And fo2 this the Court granted the In— 
formacton ; f02 thep fatd they would never ſuffer a Adan to tnforce 
His Authority as an Attorney, with that of a FJuttice of Peatce. 


Chambers and Robinfon. 


How far fpe- i Rif Plaintiff recevered in an Axion bought againſt the 
ip Ocfendant fo2 a malicious Proſecution; upon which Judg- 
ae in ae Ment He bangs an Aition of Debt, and recovers; and upon 
Raion of that Judgment bins another Gtion of Debt. Mow (he Quefiton 
Debt, which that came before the Court was, CUhether the Defendant ſhould 
is brousnte give Special Wail tn this Cate? And the Court determined, 
mppn g.dnde: that he need only find Common Batl; for they fatd, that this 
— third Action was only vexatious; and fo2 the fame Keaſon that 
SHpecial Batl fhould be required in this third Action, tt might 
be requited in infinitum ; though tndeed they (aid tn the fir Ac- 

tion bought upon a Judgment, they will allow tt. 


The King and The Inhabitants of Anow. 


How far a N a Motion ta quafh an Oder of Seſſions. Che Cale, 
Servant fhall as it was ſtated tn the Oꝛder, was, that a Perſon had gor 
niles — a Settlement tn the Parth of Anow, and akter that had let 
ewent. HimfelE to one tn another arith, from Chriftmas to Michael- 
mas, and lived with him all that Cime; andfome time after he 

{et himſelf to the fame Perſon in the fame Pariſh fo2 a Pear, 

and lived with Him only a Quarter; upon which Matter the 

Sufitces maye an Der on the Statute of the 8 & 9 

Will. 3. upon the Pariſh of Anow ta keep him. And now the 
Queſtion, that came before the Court, was, Whether the Ser- 

vant’s living with bis Walter for a Pear in the whole upon 

thete two feveral Contrats was fuficient to pain Htm a Set- 

ticment within that At; 02 whether tt twas not neceffary, that 

he ſhould have lived with Him fo2 a Pear upon that Contras 

Of a Pear? It was objeted by the Countel fo. the Dover, 

that as this mas a Lat erplanato of the 3 & 4 Will. 

& Mar. the Gords of It ought to be kept clole to. Che 

CUos of tt are, Whereas fome Doubts have arifen touching the 
Settlement of unmarried Perfons, lawfully hired into any Parith for a 

Year ; 13¢ it Declared, That no fuch Perfon fo hired, as aforefaid, 

fhall have a Settlement in fuch Parifh, unlefs {uch Perfon fhall continue 

in the fame Service during one whole Year; thefe Cdio20s are tn the 

2 fourth 
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fourth Seeton of tt. Che Cale of Redgwick and Dunsford in 

Salkeld tag cited too, where there is an Opinton given, that 

the Service muſt be purſuant to the Hiring. But the Court 

faid thet this Point han been folemnip ſeftled in the Cale of 
Brightwell and Henry, Hill. 1 Geo. 1. and therefore though there 

Was a great Deal toe he fatd of the ather Stde, they could not vo 

ayoint it. Chey ſaid too, that Cale was within the Letter of 

that Claule, if not within Common Senle of the (ods ; and 

they thought within the Weaning of the A#. Foz the At in— 

tended to prevent a Fraudulent Pradiice before made ule of, 

Which was, that People would hire Servants fo2 a Pear, tho’ 

thep were not able and did nut tntend to keep them fo fon ; 

now this At provides again that, by making it neceflarp, that — 
the Servant hail ive with his Watter in that Partly a Pear; How Mr the 
but Does not require it fhoult be upon the tame Contra. vorimplya 
Accordingly they quathed this Order, adjudging the Setile- Fraud trom 
ment to be tn thelaft arith. It was objected farther hy the Fabs flared 
Countel for the Order that this fecond Diving appeared to be im ae es 
Fraudulent ; but the Chick Juttice fatd, they would never col: vtrekrane 
let Fraud upsn Fass ftated in Dyers as Cpectal Cerdiits, feootary” 
unleſs (pectaliy found, fo2 they wiil intend, tf there was Fraud, found. 
that it would habe been found fo, 


Fref{cobaldi and Kinafton. — 


HIS fas a GUrit of Erroꝛupon a Judgment tn the Com: How far an 
mon Pleas again two Erecutos. And the Erro2 aflignd Infant * 
Was, that one of the Executors was an Infant at the Cime of the oY 
Judgment, and that he Defended by Attorney, whereas He ought 
to pave defended by Ouardian. Che Counfel on the sther 
Side (aid, that thep relied upon the Cale of Foxwith and Tre- 
mayne, which fs reported in Vent. 102. and in feveral other 
Books, And that was a Cale wherein it was allowed, that where 
there are two Crecutors Plaintiffs, and one of them ts an Infant, 
he may appear by Attorney. And the Countel lard, that there was 
no Difference between that Cale andthe Cale at War; for tn the 
Cate cited, the Infant may be prejudiced (which is the only Wea- 
fon that can be alledged fo a Difference) as well as tn the 
Cafe at Gar; in as much as he may be amerced pro falfo cla- 
more, and fuffer other Inconveniencies. And though in the Cale 
at War perhaps the Infant map tuffer more Oamane, than tn 
the Cale cited; pet the Duantum of the Damage can make ne 
Difference. Wut tt was reſolved by the Court to the contrary. 
And they fatd, that the fame Reafon why Infants fhall fue bp 
Prochein amp anddefend by Guardian tn Watters that concert 
their own Right, holds here, where they ave fed in auter droir 
as Erecutors ; for they may fuffer Oamage tn this Cafe, as 
well as in the other; and therefore it is proper there thouid be 
a Perfon whom they map habe Remedy over again. And it has 
heen Determined that in cafe of an Attozney's lofing bis Cit- 
ent’s Caufe barely by Wilmanagement, there is no Remedp 
again bin. Wow thep faid, that one AJnconvenience in the 
prefent Cale was, that the Infant might fluffer, if be oul 
appear bp Attozney, fO2 a Devaftavic would fie agäinſt bm, 
€ 
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de bonis propriis f02 his loſing by DOefauit o2 ham Pleading; 
nap tn not taking that Advantage, that be might, in pleading. 
Belides, they aid, tt was a moft clear Joint, that where one 
fole Jnfant-Crecutoz fues o2 1s ſued bp Attorney, it is Erro2; 
and therefore there could be no Reaſon fo2 its being otherwife 
in this Cafe. And as to the Cafe of Foxwith and Tremayne, the 
Chief Juftice and FJuftice Reynolds intimated their Doubts of 
Its being Law; fo2 they fatd, that the Reafon, that the Judges, 
who gave that Refolution, went upon, was Cleariy not Law; 
which was, that the Infant could not be prejudiced; and that 
Which weakens the Authority too of that Cale is, that there are 
only two Judges agaiuſt one. Che Cale tho’, which they ſaid 
they relied upon, is a Cale in Style 318. which tg in joint. Ac: 
cowingly the Court reversd the Judgment of the Common 
Pleas; Declaring that one of the Executors ought to have ap- 
pear’d by Ouardian, the other by Attoynepy; and fo fever’d tn 
Plea; as there are Cafes tn the Books, in which that bas been 
Done; and to habe had diſtinct Judgments againk them. 24.2213 


De la Cofta and The Ruffian Company. 


How far a HIS was a Mandamus, that went ta the Ruffian Company, ta 
Rule fhall make the Plaintiff free of it. And a Motion was now 
3 Foun made, that there might be a Rule upon the Company to make 
aReurnmay @ Return to the Clirit. Wut 992, Lee, wha was of Countel fo2 
be made toa the Company, objeited, that before the Statute of 9 Ann. 20. na 
Mandamus. {uth Rule was ufually made tn any of the Cafes of Mandamus 
till an Alias and Pluries were firit mone; (tho indeed he did admit, 
that the Court had it in their ower to make fuch Rule fooner;) 
but that Statute has taken tt out of the ower of the Court 
to exerciſe this Indulgence tn reſpett of annual Officers of Cop- 
porations, by compelſing a Return to the firft (Urit of Manda- 
mus; but he fad, that the Cale in Queftion and all other like 
Cates were eft as they were at Common Law, And therefore 
as thete was nothtny particular in this Cale, he hoped the 
Court would go accowing to ther ulual ay. Wut the Court 
fad, that tt was very true, that this was the uſual Courfe be- 
tore that Statute, and that that Statute did not ertend to 
Cates of this Mature. Wut thep (ard, that this Practice had 
been much complained of before the A#; and therefore as the 
Statute had pointed out ta them a Diredion in the one Cate; 
the Court had always thought that they could not take a better 
Courle chan by following that in the other. Accordingly thep 
fad, that this had been the conftant Courfe to make Rules fo2 
Returns to the firſt Mandamus tn all Cafes fince the Statute: 
pan which they granted tt now, Che Chief Juſtice abſent. 


The King and Scott. 


HIS Was an Information in the Nature of a Quo War- 
ranto, that was mov'd for againtt the Defendant upon 

9 Ann. cap. 20. fect. 8. f02 Continuing in the Otfice of Wapo2 above 
bis Pear, and preventing the Cletian of a new Wapor.. Che 
Countel for the Detendant objeted, that this Coton, which the 
Oefendant was Wayo2 of, was a Cown and County, and ae 
2 e 
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the Sheriff was returning Officer; and that this Ak only evr- 

tended to {uch Mayors, o2 other Dead-Dfficers, that poettde at 
Elesions, and make Weturns of Members to Cerve in Parlia— 

ment. Che Court ali Deliver’a their poefent Choughts to be, vow far the 
that the Aé ettended only to fuch Mayors; but vet ag tt might srature of 
beat a Dilpute, thep tard, they woul not Determine this Bat- eAnr.ca-z0. 
ter upon Wotton, but qvanted the Information, in. eet that ccna 
it might tame betyre the Court in another Danner, And ChiS, 10 such Cor 
the Chict Juſtice fad, was the nfual Wethöd of the Court ta porarions as 
po; for if they ſhould refufe Infoymations tn theſe Cafes, the are Towns 
Party would be abfoluteip without any Remedy, but if they apd vounties 
DO grant them, and afterwards adjudme that thep rinhttully go cies, 
when they Bo not, the Party has his Remedy in a fuperier Ju— 
risdiction; fo that in the one Cafe there ts ſeſs Incondvsentence, 

than tthe other. And this the Court ſaid was their Cetay tn 

Wetions fo2 2ohthitions. 


Miles aad Wourlidge. 


HIS was a Botan to flop the Proceedings on a Scire fa- When the 
cias againſt Bail, fo2 that the Plaintiff in the original Ge- en de- 
tion Declar’d fo2 a greater Sum, than was contain'd tn the Ac ee men 
etiam. Gnd the Whicl Suffice prtucd a Rule, that was thesum con- 
made 22 Car. 2. which faps, that wherever pou Declare for tained in the 
more than is cantando in the Acetiam, the Watl fhatl not be Ac etiam, 
chargeable. Chis was the Point that the Court went upan, wes Br the 
and accorwingly flepp’a the jeyeteedings. Chere was indeeö jiabic, 
fomething farther in this Late, and that was, that Judginent 
was given for the whole Sum contain'd tn the Declaration; 
and this fecond Aion Demanded that whole Sum araint the 
Bail. And the Chief Juſtice faid, that indeed twas neceflary, 
that there ſhouſd be the fame Sum Demanded ayatni the Wail, 
as Was containd in the Judgment; fe the Qéton anainf the 
Bail was founded upon the Judgment; andif there was a Ga— 
riance inthe Sums, the Watl might pleat Nul tiel Record. Af— 
ter this the Countel fer Plaintſtt effer’d to enter a Remitticur 
upon Becerd fo2 fe muchas the Judgment ercecded the Ac etiam. 
But as the other Side would not confent to it, the Court fat 
thep could not alter their anttent Rules. 


White aad Woodhoute. 


—AHIS Was a iknie to them Canle why $s. ſhould not be where Mo- 
ought into Court, and firuck cut of the Declaration, ney hall 
he Countel tatd, that tis was a Quantum meruit fo2 ufing a oe * 
Chatfe iil, that a Perion hir d of anocher; and that the Court proughe inco 
had never gone {fe far as to allem ef theſe Ajotions tn ſuch coun — 
Calrs os theſe. For they fad at this Rate, they might come 
an Cime to allo of them in Battery and Treſpaſs, &c. “Cis 
true indeed, Me. Strange fatd, that tn weneral Quantum meruits 
fo2 the Dire of a Chatte, &c. the Court noes grant em. Che 
Court agreed to this Difference. And the Chiek Juftice fatd, 
that this Rute was irik made tn my Low Chief Juſtice Kelynge’s 
€ime. Aid he Keaton of tt he fat was, for the Difficulty of 
H . Pleading 








26 


How far the 
Bail fhall be 
allow'd to 
furrender 
the Princi- 
pal before 
the Return 
of the two 
Scire facias. 


Whena Man- 
damus is 
mov’d for, 
how far the 
Court will 
not make a 
Rule for in- 
fpe ing the 
Books of the 
Corporation 
till a Re- 
turn is made 
to the Writ. 


When an E- 
jection of 
Buregeffes is 
to be made 
in a Corpo- 
ration, how 
far Notice 
muft be gt- 
ven previous 
to fuch E- 
lection. 
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Pleading a Cender. Accowingly they diſchatg'd the Rute in 
this Cate. 


Ivory and Machen. 


Motion was made tu ftop the JDr0ccedinws on a Scire facias 

againg the Gail. Che Reafon, which the Counfel gave, 
was becaule the Defendant tn the orꝛiginal Aiion died between 
the Cefte and the Return of the Scire facias; fo that the Watl tg 
Depuy’d ofthe Benefit of ſutrendring him in Oilcharwe of them: 
feives, whic) they are intitled to by the Rules of the Court. 
And thep cited the Cafe of Endrop and Hurten, Hill. 1723. where 
they ſaid, this very Ching was Bone, Wut the Court fain, 
that the Allowing of the Wail to furrender the Party in Ort 
charge of themſelves, after the takiny out of the Scire facias 
was but a meer Indulgence: And that the Bail ought to have 
taken Cate ta have deliver’d up the Party before the Scire facias 
taken cut again them. And this verp Point the Chief Juttice 
and Juſt. Reynolds ſaid, thep remembred very well was deter: 
min'd in the Cale of Parry and Berry. And tie Chief Juftice pro. 
duc'd a Note of this Cale, Mic. 1726. And he fatd, that Hill. 
1723. Was the fitſt Cerm He fat in Court; and that he remem: 
bed no fuch Cale as was mentioned by the Counfel, 


Anonymus. 


A Perſon obtains a Mandamus, and fome Cime after, but be: 
fore the Weturn, be applies to the Court fora Rule to tu- 
fpet the Books of the Corporation. Wut the Court refus'd ta 
grant it. hep fai indeed, where a BRuie ts made to whew 
Caufe to2 an Information tn the Mature of a Quo Warranto, 
they Do grant this Motion; becaule there the Couce almoit de— 
terinines the Right of the Jnformation upon the Wotton; end 
therefore there they fee, that tt map be requiſite te have the In— 
ſpection of the Publick Books immediately. Wut here they 
(ald, they could not fee whether pou would have any Occafton 
for them till the Return, for perhaps the Corporation will do 
What the Mandamus requires of them. Salk. 430. 


The King aad Tucker. 


N a Rule to Hew Caule why an Information tn the Wature 

of @ Quo Warranto ſhould net yo againſt the Defendant for 
ererciling whe Offices of Capital Wurgefs and Mayor of Lyme 
Regis. Che Objetion againſt him as Capital Burgeſs was, 
fo2 there being no Notice given ta Come of the Burgefles at the 
Gime be was choſe. Dis Counfel tha’ fatd, rf, Chat all the 
Wurnelies were prefent atthe Cime he was choles; and there- 
fore tho’ there had been ne Hotice, 'twould not have finnified. 
And ta this Purpoſe they cited Scrangewayes’s Cale, Hill. the 
firft of the late Wing; where thep (aid this Point was deter- 
mincd. 2dly, Chey (aid that there was Notice given. As ta 
the firft Joint that the Countel fad down, the Court faid, that 
the Weaton that the Court went upon in Strangwayes’s Cate eee 
2 that 
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that the Burgeſſes went all doluntarily to an Eleckion. Wut in 
our Cate foie of the Burgeſſes oppas’d the going on to an 
CEletion; anv therefore Matice is matertal. Co the ſecond when a No- 
Point, thev laid, that there was not a legal Motice; fez to a tice is given 
{eqal Hotice for the filling up of a Wody, tis neceffarp, that tothe Mem- 
the Delinn of the Weeting ould be contain’a in the Matice, Pers of a 
Che Chick Juftice ſeem'd to admit, that if they qo om to Ceve- powfar the 
ral Buſineſſes, they ali need not be put into the Motice, but the tncenrion of 
principal Buſineſs and Oefign of their Weeting mult. And the the Meering 
Chief Juftice ſeem'd to take a Difference between Matices faz Vk be in- 
Ges of that Conlequence, as filling up the Wodp, &c. and Poe voice ihe 
tices for tnferto2 Sits of the Corporation ; fo2 tn thele he feenvd 
to think it was mot necefiarp, that the Defign of the Meeting 
ſhould be contaiwd in the Notice. And fo did the Attorney Ge— 
neral intimate tn his Argument. And therefore for as much as 
in the Cale at Bar there was only a general Notice, and it was 
nat contatn'd tn the Potice for what Purpoſe the Meeting was 
to he; the Court fatd it was trregular; and therefore made the 
Rule abfolute for the Quo Warranto’s going as to the Office uf 
Capital Burgels. Che Objetion again him as Mayor was, 
that pis belting a capital Burgeſs was a Quality effential to pis 
being Mayor, and therefore as He wis not a capital Burgeſs 
firft, be could not have a Rinht to be Wayor.. Ca this his 
Countel anſwer'd, that his being a Burgels wes as much as 
was requird by the Charter; fo2 the very Cows of tt are, 
that the Mayor hall be chofe de Burgenfibus Burgi predia’; and 
that he was a Wurgels was admitted on alt Dands, EUpon pow far the 
which the Counſel fo2 the King faid, that the Clow Burgenfis & Word Bur- 
Capital’ Burgenfis was uled promilcuoufly one for the other tn a gefs fome- 
Charter; and in the nect tmmedtate Ciaule “twas erprefly time fanifes 
povided, that if the Wayor be removed o2 Dies in the Ditice, Canal bar 
the new ene fall be choſe de Capital’ Burgenfibus; and they (ad ces. 
there could be no Reafon fo2 providing that the Mayor ſhould 
be chefe out of a different Sct of cue in the one Cafe, from 
what be Hhould be in the other. hep faid too, they bad pro- 
duced Affidavits cf feveral Perſons, that Had been well ac- 
quatnted with tie Borough, to thew that the Dayo has been 
conftantiy chofe out of the Capital Burgeſſes; and the other 
Hide had produced no Fnfances to the contrary. Accordingly vow far a 
the Court fatd, that this Gfage would be good Evidence of a Ulage in a 
‘By-Law for confining the umber of thofe out wham the Ree ce 
WBapyo2 is to be eleted, tho’ there ave no Memorials now wt Wee vance of a 
ing of fuch Byp-Late. And fuch a By-Law the Court tatd would py-raw. 
be ood, tho’ there had been no Clos tn the Charter ta ren: wharmallbe 
Der the CUord Burgenfis Dubteus and uncertain. And the Atto2- taid to bea 
nep General (aid, this was like the Cale of Corporattons, whitch good By- 
is in4Co.77. And he took a Oifference between a By-Law’s be" 
being able te confine the umber of Electors, o2 Perſons men- 
tion'd ina Charter, out of wham a Mayoꝛ hall be elected; but 
not being able to ampitfp o2 tncreafe the Mumber; as teas the 
Cafe the other Map that came before the Court, of the King 
end the Town of Brecknall where the Charter requird, chat the 
Wapor fhould be chofe de Burgenfibus inhabitantibus; tn that Cafe 
indeed the Court Held, that no By-Taw could make tt futti- 
cient fa2 the Wayne to be chefe de Burgenfibus non inhabitan- 

tibus. 
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tibus. Accordingly the Court made the Rule abſolute as to the 
Information's going again the Defendant too for his ererci- 
fing the Office of Wave. 


How far Li- The King and Tucker. 
berty thall “PA HIS was a Dotion to habe Leave to inſpes the Charters of 


—— the Coꝛporꝛation of Lynn Regis. But the Court ſaid thep 
Copies of never graut luc) a Rule; fo2 you may take Copies of them at 
Ohartersofa the Rails. 


Corporation. 


Dorvill and Aynefworth. 


HIS thas an Aiion brought upon a South-Sea Contractt. 

And the Orclaration fet forth, that the Plaintiſf was 

hound to transfer 800]. Stock, aud that the Defendant was 

hound ta pay s8ocl. that twa reciprocal Notes were given fo2 

that Purpoſe, and that the Plaintiff was ready to make a Cen- 

ber vi ttat the Day; but that the Defendant was not there; 

upen wich he new Demands the Money. Cwoa Chines were 

moved in Arreſt of Judgment. One was, that the Contraé 

wes not veniftres purfuant to the Statute of 7 Geo. 1. Che 

other was, that twas laid in the Declaratton, in Capitali Fundo 

Societatis Mereatorum negotiantium ad Maria Auftrialia Americe, An- 

glice, South-Sea Stock; whereas it ought to have been Maria Au- 

ftralia. As to the firft Point, the Countel fard, that the Promiſ⸗ 

fo2p Note of s800l. was only regiftred, and net the ote 

which the Jolaintifl wave foz transferring, fo that the full 
Contract Was not regiſtred. And as to what the other Side 

might fay, that ‘twas not in their Pobber co renifter more 

than what was tn thew own Dands; to this thep antwer'd, that 

they might at leat have renifterd a Wemoral op Abftrat of 

the CUhole; and the At nives them a Power ta reaifter the 

Contrast ttlelf 02 a Demozial of it, at their Eledion. Mow 

that the whole Contract was not repgiftered by regiſtring this 

Mote only, they ſaid was platn; for the Wes of the Mote 

are; I Promife to accept of 800]. South-Sea Stock, and to pay 

s80ol. for the fame; bp which, the Counfei fain, there was ne- 

ring regiſtred that imported any Contraké on the Wart of the 
Platutiff, and therefore the Thole was not regiftred. Chat 

the Clos (for the fame) DID net import a reciprocal Covenant, 

they faid, was plain; fo2 if it DID, then in an Aaion brought up- 

ont fuch Note, peu need not aber the Tendring of the Steck, 

which tis evident in this Cafe pou mutt. CGpan this they took 

a Orfference between Inſtruments containing reciprocal Cove- 

nants, and Infttuments containing only a Cevenant of cue 

of the Parties. And this Difference ts weil warranted tn 

7 Rep. 10. Che firft Part of tt they ſaid too was Laid Down tn the 

How fara Qale of Pordridge and Cole. Che fecond Part of it by the Cafe 
Contra& re- gf Peters and Opey, 2Saund. ‘But the Court gave their una: 
lating 10 nimous Opinions, that the Contra was weil regittred; fo it 
Stock halt appear'd by the Regifter, that each Party was under muted 
be faid to be Covenants; in as much as tt appear'd, that the JOarty rent- 
pel are tring bad accepted the Note, by which Acceptance he was wie 
ered, I athip 
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farily bound. And accordingly they fad, that this verp Point 
was ruled thus at Nifi priusin the Cafe of Hardey and Paterfon. 





The King and Curl. 


— Was an Inkormation xexhibhited againſt the Defendant vow fur the 
for publif}ing two obfcene Books; the one ſtil'd, The Nun Speaking a- 
in her Smock; the other, The Art of Flogging. And now tt wag saint Reli- 
moved in Arrefe of Judyment, that this was not an Offence F292 
within the Cognizance of the Common Law. But after folemn — the 
Deliberation, the Court held tt to be an Offence properly with: Common 
in its Jurisdtiion ; for thep (aid, that Religion wag Wart of Law. 

the Common Law; and theretore whatever is an Offence againt 

that, is cbidently an Offence again the Cammen Law. Row 
Woerality 1s the Fundamental {art of Religion, and there— 

faze whatever Trikes again that, muff fo. the fame Reafon 

be an Offence again the Common Law. Che Cale of The 

King ant Taylor, 1 Vent. 1g ta thts perp Joint. 


Holyday and Fletcher. 
When a De- 
HIS was a Special Oemurrer to a Declaration tn an ree" bs 


adion againftt a Cloman as Aomtniftrateir. And the ete 
Caule, that was hewn, was, for that tt is not fatd in the gaint bin 
Declaration cui Adminiftratio commifla fuit. AnD to prove that 2s Admini- 
this Was neceflarp, the Cale of Wade and Atkinfon, 2 Cro. fwag frator, how 
cited. Liketwwile an Dpinton to this jurpate, tn x Syd. 229, ft ch De- 
And a Cale m 2 Vent. 84. where this was Dively adjudg'd. mall be taia 
I But to be good, 





— aaa 


Wut the Court Catz, Chat the Declaration charging the De- 
fendant as Adminiſtratrix ts the very fame tn Common Sente, 
mS tf it Had ſaid, cui Adminiftratio, &. Chey fatd too, that one 
art ef the Cafe in 2 Cro. Had Been ober-ruled {everal Cimes ; 
and therefore this Wart of it Was of leſs Authouty. It ts 

true, they ſaid, there was fuch an Opinion in Syd. And as te 
the Cafe it Ven. the Counſel gave an Anſwer ta that ; fa2 thep 
faiv, that that wag a Cafe inthe Common Pleas, and there 
the Declaratton ts, that the Plaintiff quericur, quod, &c. fuch 
a one Died Jutetate, and tr fuch Cale therefore you mutt aver, 
that Adminiſtration was committed to the Oefendant to tntitie 
pou to pour Aéton; but in our Cale it is queritur de the De- 
fendant Adminiſtratrix; and that is certainly good, According: 
ly the Court nave Judgment fo the Plaintiff. 


The King and Lyfter. 


What fhall WO €Etteptions were taken to an Indickment for Er- 
be faid to be ercifing the Crave of a Salter, contrary to the Statute of 
mel it Eliz. the Oecfendant not Having fervedD an Appeenticeihip fever 
3 Dears. Che fir Exception was, that this Wyttery was not 
itth:llbe Within the Mumber of thoſe mentioned tn the Aë, and confe- 
an Ottence Quentip mot puntſhable by that Statute. Wut tt was anſwered, 
within the that this 2t had provided a very proper Remedy fo2 the Ad— 
Starmre of Hancement of Crade; and therefore was not to be confined 
santof the Barely to thofe Mpyſteries mentioned in the At; but where there 
Party’s fer- ave like Crades, that require Knowledge and Crperience, thep 
vingan Ap- are Within the Jntention of it, and the Myſteries mentioned in 
prenticehhip the Qi are only fet down for Eramples. Accordingly the 
— Court over-ruled this Exception. Che other Crception was 
to its being fad in the Jndt&ment that the Crave was infra 
hoc Regnum vfitar’ at the Cime of the At made. Now they (aid, — 
hoc Regnum would as well extend to Scotland ag England; and 
the averring that this Crade was uled in Scotland at the Cime 
of the At would fignifp nothing, Upon this Creeption the 
Court quaſh'd the Indictment. 


The King and Sir Edmund Elwell. 


What fhall HIS was a Convition upon the Statute of 8 H. 6. 9. fora 
be faid to be Forcible Detainer. And one Crception to it was, that it 
a good Con- was indeed faid in the Conviction, that at the Cime the Cntrp 
— 3 “was made inte the Doule, the Party hadan Cate for Life in 
tuner before tty Dutit ts not fain that that Eſtate continued at the Cime of the 
a Juice of Detainer complatwd of; tt was indeed ſaid adhuc ab ea deti- 
Peace, not- net; but ſaid the Counſel, the Party might have Currended 
withftanding Her Cftate between the Entry and the Detatner with Force, 
ap Excep- and taken an Eftate at TUill ; fo that it may be truly fatd adhuc 
the Continu- 4b ea detinet, and pet not an Offence within that At; and it does 
ance of the NOt appear but the Entry was very lawful. Co this it was 
Eftare is not anſwered bythe Court, that whena JPerfon ts out of Poſſeſſion, 
riehily fer He cannot {urrender, and therefore the Eftate muft necefartlp 
a ih continue. Another Exception was taken to tt, that tt gh 
y 
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that the Convition was made fibe Days before the Certiorari How far Ju- 

foent down to the Iuiices ; and pet there is no Fine in the “es 

Conviction; the Countel faid, that a Fine mutt be Cet tmme- ger the Fine 

diately upon the Condition , 02 at lea within a moderate and at the Time 

convenient Cime foo the Juſtices to think of it; but they ſaid, that of the Con- 

by the fame Reafon that they might ſtay fibe Days, they might fray vision. 

fibe Wonths ; and by this Weang the Offender would be depart: 

bed of the Wenefit of diſcharging himlelt from Impeiſonment, 

Which the Statute gives him by paying bis Rantom. Che 

Court feem’d to think this an Exception, which deferved fome 

Conlideration, and accodinglp they ordered it to ftand over. 


Anonymus. 


4 er Court refuled to iet a Wan jultify Wail without No⸗ How far No- 
tice, though it was the fame Batl as was taken by the She⸗ tice is necet- 
riff upon the Attachment. They (aid indeed where the Plain— — 
tiff takes an Afiignment of the Batl-Band, there ts no DOecalion jn, che pur- 
fo2 Motice tn ſuſtikping, becaule the Plaintiff has before aCe cing in of 
cepted the Wail. Bail. 


The King and Hayes. 


— Was an Information fo2 forging a Bond. Che De- How tar tn- 
| fendant was found guilty; and now the Counfel fo2 the — 
King applied ta the Court foz Leave to make an Amendment rag oe 
inthe Nifi Prius Roll, there being a falle Speiling of a Letter . verdia. 
in one of the (Uords, and to fet tt rinht by the WPlea-Roil. 

In Civtl Cafes the Counlel for the King fatd, there was no— 

thing moe cammon, than to amend after a Cerdit, where 

there was ſomething to amend by. And this they fatd had been 

done fometines tn Criminal Cafes. Co this Purpoſe thep 

cited a Cafe quoted in the Cale of Adington and Derby, 2 Bulft. 35. 

Where tho were indikeD for Felony; but the Inditment ran tn 

the Singuiar Mumber ; this was moved in Arreft of Judg— 

ment; Upon which this Watter was referred to the twelve 

Judges ; and it was owered to be amended; and they were 

both accordingly executed. Che Chief Juftice laid, If thts 

had heen before a Gerdict, no Doubt they would bave amend- 

evit. And he fatd as this Cale was, he thought they ſhould 
certainty allow it; fo2 the Nifi Prius Roll is the Defendant's 

Dion making up, and therefore he ſhould certainly not take Ad— 

vantage of his oun Fault. Wut however it flood over. 


The King and Street. 


AS Erception was taken to an Der of Baltardy, £02 whar mati 
that the reputed Father is ordered to pay two Shillings be a good 
weekly for the Support of the Child, till he thall come to the Order of Ba- 
Are of nine Pears, it he Mall ive fo long. And it is not *r¢y. 
fain, if be fhali fo long become chargeable. Now the Counfel 
faid, he map have an Cftate left him before he comes to be 
nine Pears old; and then he will not want the two —— 

0 
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fo that the Order is too general. But the Court laid, that 
the very late Cafes have all allowed thele Drders to be 
gee for there ig not a reafonable Jntendment that be will 
e able to provide for bimfclf fooncr. Chough indeed the 
Chief Juftice Did admit that even the Cates fo late ag Salkeld 
went otherwite. 








Term. Hill. 
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The King and Hayes. 


HIS Matter now came on again, and the Fak appear: 

ev to be tn the Manner following ; this was an In— 

dictment for forging a Bond. And there was a Ga- 
13: tiance between the Kecord in which the Iſſue was 
joined, and the Nifi Prius Roll; in that the Iſſue on the Reco 
was, whether the Defendant vid net fore a Lond, wherein 
{uch a@ one in paroch’ of fuch a Place fteod bound to him in 
fuch a Sun. And the Bond produced tn Cvidence was 
peroch’, Cipon thts a Special Gerdict was found, and the 
Doubt that the Jurp left to the Court was, CUdether the 


‘Bond given in Evidence maintain’d the Iſſüe; if fo, thep 


find the Defendant guilty. And now the Court was moved ta 
amend the Nifi Prius Rotl, and make tt agreeable ta the Becord. 
Wut the Counlel of the other Side objeted, that the Mond 
given in Evidence DID tot maintain the Jue ; for it was be- 
tween Different Parties. And the Jue, which the Juftices at 
Nifi Prius and the Jurp there had before them, was that con— 
tained in the Nifi Prius Koll, and the Evidence does _not main: 
tain that (flue. But the Court faid, that the Iſſue which 
the Juftices at Nifi Prius and the Jury there have to try, ts not 
that contained in the Nifi Prius Roll, but that contained tn the 
Reco, which the Nifi Prius Rollis only a Copy of; and the 
Bond given in Evidence very tell fupports that Whue. Chep 
fatd too, that the Defendant bimlelf inakes up the Nifi Prius 
Roll, and to be fure he ſhould not take Advantage of a Cart: 
ance be himſelf had made, Judge Reynolds (aid velides, that 
He DID not think this a material Gartancte; and babel tne 

4 our 
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Court was bound to give Judgment for the Hing, tho’ the 
Countel for the Ling had not moved to make the Amendment, 

Che Chief Fuflice however faw, that tt was proper in ali (uch How far in 
Cafes, where there is but the leaft Colour of a Clartance, that criminal 
finnifies any Ching, to direst the Jury to find the Watter Cpe- Cates ‘is 
cially, fo2 in criminal Cates there fs no other Cap of taking PgPere 
Guoaritane of tt; as in Civil Cates there is; for there the Iu- veuia 
ſtices of Aſſiſe Direds the Jury to give a meneral Gerdick, and then mould be 
that Point ts velerved to be argued afterwards. given. 


Hill and Martin. 


R. Strange mown fo fet afide a CUrit of Inquiry for two Ir⸗ How fara 
regularitics ; the firft was, fo2 that the Notice fo2 erecu: Writ of In- 
ting it was at fuch a Day at eleven oClock; ard it was evecu- wiry hall 
ted at half an Dour after Eleven, tho’ the Defendant was nat” 
there; whereas by the Rules cf the Court it ought not to pave 
been erecuted till an Dour after the Metice, tf bath Parttes are 
not there ready. Che other Jrregularity was, that the Plain- 
tiff gave no Cvidence tothe Jury, and pet thep have given him 
Damanes, which he ſaid was atwaps a Cauſe for letting then 
afide. Accowingly the Court ord fet tt afide, 


Anonymus. 


A Motion was mane to {et afide a Procedendo, and that the When a 
Defendant might he at Liberty to give Watl ta the Ha- pee +e 
beas Corpus, whitch had removed the Caule out of an tnfertor peo... Cor. 
Court. Che Realon that was given fo2 this Motion was, that pus, how far 
the Defendant hada Cefign ta have given Wat! ta the Habeas a Proceden- 
Corpus accowinn to the Courfe of the Court; but that the do Mall be 
Plaintiff himicit propos d Cerms of Accommodation, and whtle Wid v0 b 
they were under a Keference the Cime for putting in Wail - 
Mipped, and upon this the Plaintiff tock his Aovantage to ſnap 

fhe Procedendo. Wut the Counfel of the other Side (aid, that 

by the Rules of the Court the Defendant is obliged to put in 

Bail to Habeas Corpus’s of this Nature within fir Days after 

the Plaintiff has given him Notice; and that the Plaintiff ac- 
cordingly DID gibe fuch Motice, andthe fir Days laps’s before 

Terms of Accommodation were ever offerd. Capon which the 

Court ſaid, that the Procedendo is verp regular, 


Anonymus. 


A Wotion was made to fet afite a jlea to a Scire facias ta af; How far a 
ign Erroys. Che plea was, that there is a Dilconti- Peres 
nuance between the firft and the ſecond Scire facias ; the firft Beat: (6 ation Er- 
ing Cefte the ſirſt Dap tn Michaelmas-Term laff, returngble at a rors mall be 
Day within that Cerm,; the fecond bearing Cefte the firſt Dap ser afide. 
of this Cerm, returnable at a Lay within this Cerm. But 
this, twas fad, was a meer frivolous Plea; for the ſecond 
might have been taken cut atany Cime, And M2, Strange, wha 
was of Countel fo2 the Motion, (aid, that ris not a long Cime, 
that thele Pleas to Scire facias’s ta afiign Errors Have been at- 
low'd at ali; for they ufed te amgn Errors upon them — 

| diately. 


34 





How far a 
Perfon fhall 
not be al- 
low’d to take 
an Affign- 
ment of the 
Bail-Bond, 
by Reafon 
that the fame 
Perfons are 
Bail above, 
who were 
Bail to the 
Sheriff. 


Term. Hill. 1 Geo. II. 1727. 


Diately. Accowdingly 2. Juflice Page (who Deliver’d the Opi— 
nion of the Court, the Chief Juſtice being abfent) fatd, that in 
Scire facias’s concerning a Matter of Right, indeed the fecond 
Scire facias muft bear Cefte the Dap of the Return of the Firſt; 
but the ſecond Scire facias to aſſign Errors may be taken out at 
any Cime alter the Firſt; fo2 Scire facias’s to aflign Errors are 
onip to haften the Plaintiff in Erro2 to aſſign his Errors, which 
it appears by his binging the Writ of Error he ounht to have 
Done. And fo the lea was fet afide. Che itke was done after- 
Wards in this Cerm in the Cale of Owen and Wright. 





Brafington and Eyre. 


AX Motion was made to flay the Proceedings upon a Wail: 
Bond. Che Reafon that 52. Blincoe nave fo2 it was, 
that the fame Bail was niven before a Judge, as was taken bp 
the Dheriff, and notwithitanding thts the Pläintiff bas got an 
Aſſignment of the Batl-Bond, and is now Peoceeding upon it; 
and he ſatd it Was contrary to the Pactice of the Court to al- 
low an Affigniment in fuch Cafes. 9592. Juſtice Page (wha deli— 
vered the Opinion of the Court, the Chief Juftice being abſent) 
fain, that be had inquired of the Wafter, and he found the 
Pꝛactice was fo. And therefore the Proceedings were ſtay'd. 


The King and Dr. Whaley. 


HIS was a Writ of Erroꝛ upon a Judgment tu a Quare 
Impedit given in the King's Bench in Ireland. Aud 

the Wing Declard, that 2. Vigars was late Parſon of the 
Church in Question, and that Wingy William and Queen Mary 
promoted Him to the WiMhaprick of Lile and Ferns, that bp this 
Beans the Crown hada Right to prefent the nert Curn, that 
Ting William and Queen Mary did not prefent, that after their 
Death the Curn came to Queen Anne, that he did not prefent, 
and that fram thence it came to K. George L that he never pre- 
fented, per quod Ecclefia prediéta adhuc vacans exiftit promotione 
prædicti Vigars; and fo that King baught hig Quare impedit. Co 
this the Archbiſhop pleads, that true tt ts fuch Bight of Pee— 
fenting was in the Crown tn the Wanner as ts aforefatd; but 
faps, that this Rekow of Armagh now in Queftion, &c. has 
been Cime out of Gnd JOart of the Poſſeſſions of the Arch- 
biſhoprick of Armagh; that Wing William and Queen Mary colla- 
ted 2. Drelincourt to this Deanry of Armagh, cum omnibus Mem- 
bris, Juribus & Pertinentiis, that bp Girtue of thele Letters Pa— 
tent the late Archbifjop of Armagh, JPedeceflo2 to this _pretent 
Archbiſhop, admitted, inftituted and inducted the fata D2. Dre- 
lincourt to this Rectory of Armagh now in Queftion; by Weans 
of which the Crown Had taken Advantage of its Curn, and 
that 2. Drelincourt was Dead, M2. Whaley pleads, that true it 
is that fuch Kight of PPrelentatfon twas in the Crown ; but taps 
that K. William and Q, Mary preflented 2, Drelincourt to this Rec- 
toy bp Letters Patent; pretextu quarum quidem Literarum Paten- 
tium He was inftituted: and induckeö, and Died in Poſſeſſion of tt ; 
that 2. Vigars the JPr0imotee ts dead; abfque hoc, quod Ecclefia 
pradiéta adhuc vacans exiftit promotione predicti Vigars. (he Attorney 
4 ', : 4 Oeneral 
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Oeneral Demurs ta the Plea of the Archbiſhop; and to the 
lea of D2. Whaley replies, that Wingy William and Queen 
Mary did not prefent 2. Drelincourt to this Reto; & hoc pe- 
tit quod inquiratur per patriam. Cpon this 22. Whaley demurs. 
Che Court below had given Judgment again the Ling. Now rhe con- 
this Court ſaid, that the Plea of the Archbiſhop could not be ſtruction ofa 
maintain'd; fo2 by collating 2. Drelincourt ta the Deanery of Collation 
Armagh, cum omnibus Membris, &c. the Wing only tntended to — by tho 
give him the Deanery and the Right of preſenting tothe Rec⸗8 
tow, as incident to it, without the teat Oefinn of making bim 
Reto. Another Point tho’, tohich was tn Queftion here, was, whee matt 
Whether the bery Admiſſion, Inſtitution, and Induction, with- nor be faid 
out any Pelentation, did nat make a Plenarty in this Cale, to make the 
and by this Beans the nevt Curn taken, and confequently the Pry? © 
King's Right ta have the nert Turn loft; but the Court faid, ; 
that true tt was, that fuch Admiſſton, &c. without a Pꝛeſenta— 
tion, Would make the Church fo far full, that the Incumbent 
would Habe a Rinht to nemand the JOrofits of the Church 
agatuſt all that ounht ta pap them, &c. to that in thele Relpetts 
the Church is by thts Beans full; and the Weafon ts, that uch 
Perſons ate at no Inconventence; for once they ought to pap 
them, and but ance thep Hall pay them, therefore tt Mall net ite 
In their Power to controvert whether the Jucumbent ts in bp 
Right 62 not; but in as much as he is tn by the Ais of the Bi⸗ 
thop, him they hall be accountable to, Wut ſuch Admilſſion, &c. 
Hail not take away the Right of JBacfenting that is tn another 
hac vice; fo2 there ts in this Cafe no publick AF, which the law- 
ful Patron is bound to take Hotice of to prevent his being dil 
poſſeſt of bis Right of JOrelenting; and therefore ſuch Jucum- 
bent is cleariy removeable at anp Cime, and the Church confi- 
der'd as to him ablofutely boit. D2, Whaley’s Oemutrer came 
to he confidered; and the Realon for it was, that the King tn How far a 
the Replication oid net tender him an Iſſue on the abfque hoc, — 
&c. and this twas ſatd was a material Point to be traversd by tne 
fo2 “tis not onlp neceſſary fo2 the Ring to thew bow fuch Citle King, 
once was in the Crown; but to ſupport His Quare impedic he 
ought ta thew, that fuch Citle ts in the Crown now; and ta 
this Purpoſe the King did tight to continue down to himfelf a 
Citle in bis Declaration; and he ought to have purfued the 
fame Cap in bis ieplication, by not only joining Jue upon 
the Curws being taken bp the preſenting 2, Drelincourt, but bp 
Oficring an Iſſue upon the Abfque hoc, &c. to thew that the Citic 
is in him now. Wut the Court ſaid, that when the Wing had 
fet forth a Citle ta himiclf, the other Part of the Declaration 
to fhe the Continuance of bis Cite was Surpiulage,; fo 
the Law fuppoles it to continue till fomething appears to the 
coutraty; and therefore the Craverfe was immaterial; and con- 
Cequentip no Iſſue need ve offer’d upon it. Another Point, Chat wichin wha: 
was mentioned te thew the King pad no Citle now, twas, that Time the 
tie Pꝛomotee was Bead, and therefore "twas too late for the Kine mee 
Wing now ta take it; for the verp Foundation of this Right is or 
the changing one Life foz another, bp which the Watron would night to 
be at no Jnconventence; and this was fatd to be the Founda- promote. 
tion of tt in the great Cale of Lancafter and Birch, on a CUrit of 
Crroz brought into the Houle cf Lows upon a — 

he 
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the King’s Bench, where this Prerogative of the King’s having 
anp fuch Citle to prefent at all tas diſputed. Dotvever as tt 
was nothing tut Channing cne Life for another, the Houſe of 
1020S Did affirm the Judginent of the King’s Bench. But the 
Counlel faid, that tf the King was not confined to take bis 
Curn in the Life of the Pꝛomotee, there would be the moft 
manifeft Injury to the Patron, fo2na one Fault, unleſs that 
was one, to prefent him to a Living, who was afterwards 
thought morthy ta bea Biſhop. Foz they laid according to thts 
Tay of thinking, the King would have it in his ower to keep 
the Church vacant for ever; untefs fome Body would peefent 
and get his Clerk induded; and then the Ring would puniſh 
hint as a Gfurper, and remove his Cierk by Quare impedit. 6 Rep. 
30. But the Court fad, that they could not enter into the 
Realon of this Peerogative; that they were only to confider, 
that by the Law the Hing has a prerogative Right tn this Cale 
Vetted in him, and the Confequence of it was, that the Ring 
was not contin'd to take it within the Life of the Promotee, 
fo2 Nullum tempus occurrit Regi. Chis they refembled to the Cafe 
of Simony, which the Statute of 31 Eliz. cap. 6. Has provlded, 
that whoever is guilty of it, the King fhall have a Bight to 
prefent fo, that Curn. Mow it appears bp the Preamble of the 
Statute of 1 Will. & Mar. cap.16. that the Ring was not bound 
to take that Curn tn the Life of the Stmontack, tut Had a 
Power of prefenting after fuch Patron bad agatn prefented, 
and turning ſuch Incumbent out. And this Inconventence the 
Statute relieves. Wy which ttis evident, that the Wing necv 
not in the prefent Cale take his Curn in the Life of the Pro— 
motee. Doweber the Court gave no Opinion in this Matter at 
prefent, but it was put eff ta the Beginning of next Cerm. 


Threfher and Chapman. 


HIS fas a GUrit of Erre2 upon a Judgment tn the Com- 
mon Pleas. »Twas than Afton of Crefpats ; the Oefen- 

pant avow'd foz Damane-feafant, as Batliff to L020 and 
Lady Walpole, fo2 a Treſpaſs committed upon the Freehold of 
mp Lady, which my Low was feis’d of tn ber Right. Che 
Plaintiff replies, that he had a Common pur caufe de vicinage, 
and ſo the Weatts ftraped into the Freehold. Che Defendant 
traberfes this Juftification, Capon which they went Down ta 
Trial; and tie Plaintiff was nonſuited. So Judgment went 
againſt hint. One of the Crrozs aſſign'd was, that the Plea ot the 
Defendant was tl, upon account of Hts Avowing as ta mp Lord 
and Lady, whereas he ought to have avow'd only as Bailiff to mp 
Low; anv confequently Judgment ought not to be given agatntt 
the Plaintiff for any fublequent Default of his. Wut the Court 
faid, that the Plaintiff coulda not take Advantage of any Errors 
in the Defendant's Plea, tnaſmuch as be was out of Court bp 
the Montuit. Beſides, they fatd, this was no Crroz; becaule 
it tg certain a Husband map make a Baitlife fo2 himſelf and his 
Wife; notwithitanding a Cale in Fitzh. Abr. Citie Avowry 198. 
to the contrary. Another Crro2 aſſign'd was, that the Cofts 
ate wholly aſſeſſed by the Court in this Judgment; whereas 
Coſts are always given fir by the Jury, and then the ra 
4 adds 
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adds to then by CUay of Incrementum. But tt was anfwer’d bp 
the Countel of the other Stde, that when a Wan fs nonluited, 
the Jury De not appear; and confequentiy they cannot give anp 
Pare of the Cutts. Accowinaly the Court affirnv’d the Judg- 
ment, 





The King and Franklyn. 


HIS was an Jnformation foz a Libel. And it twas now 

moked for a new Crial. Che Bealon given for tt was, 
that the Cferdid was til; inaſmuch as it appears, that the Jury 
was net return'd by the proper Officer. And te thew this, thep 
fait, that the Diftringas was returned by John Grovenor Mil’ 
and Thomas Lome Mic’, whereas there was no fuch Sheriff of 
London ag Thomas Lome Mic’, but Tho. Lome Mil’; and this wag 
verified by Aiidavit. Che Court fatd, unleſs Comething farther 
appears, this is a good Exception; fo2 they mull take it upon 
{what laps before them. that Tho. Lome Mic’ ig a Different Per— 
fon from Tho. Lome Mil’; and if it was a Different Perſon that 
made the Return, from the Perſon that was Sheriff, twould 
certainly be wl; and there’s no other CClap to take Advantage of 
it but this, by moving foꝛ a new Crial, and makiny Affidavit 
that fuch a one was Sheriff at the Cime of the Return, who 
appears ta hear a different Mame from_him, whale Mame ts 
annex'd to the Return. Upon which the Attomepy Oeneral (ard, 
that the Sherifi’s adding his Citle of Knighthood at all to His. 
Signing the Return is Surplufage; and therefore His doing it 
in ãn impꝛoper Wanner Mall not make tl what was good before. 
De admitted indeed, that this Addition was neceflary tn Decla- 
rations, Deeds, &c. for it is Part of the Delcription of the 
Perſon, as it was Determin’dD tn the Cale of the Bithop of 
Chefter; but when a Wan fublcribes his Mame, thole Additions 
are always omitten. But the Chick Juſtice ſaid, that there's 
ne fuch Chine as Surplufage in the Wames of Perſons; and 
thercfore unicts fomething eiſe appears, they mutt intend that a 
Different Perſon made the Return than ought to have Done It. 
Chen the Attorney General defired Cime of the Court, that he How far the 
might be able to verify, that Tho. Lome Mil did atuaily make — will 
the Return, and prayed that a Rule might be made, upon Tho. 8 Me 
Lome Mil’ one of the Sheriffs of London to attend and tnfo2M turn to a 
the Court, whether he did not make this Return, and that up- writ may be 
on bis fo informing the Court the Return might be amended, amended. 
Chis proceeding, the Attogney fai, was Warranted by 9 Rep. 3r. 
Che Court aid, that this was a new Point; and therefore or⸗ 
der'd it to be (poke to again next Cerm. 


Pamsford and Fen. 


HIS was an Ation of Debt upon a Bond. And the Caule How far a 

of Aiton was {atd ta arife tn Glocefterfhire, Hut the Venue wrong Venue 
was laidin London. Cpon this the Defendant demurred geme- Mey Poe 
tally. And the Court laid, that tt was their Opinion, Chat this tage of upon 
Erro2 might be taken Advantage of upon a general Demurrer. a general 
But as the Counlel deſir'd to look tuto tf, it was order'd to Demurrer. 
ftand over, 

L The 
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The King and Blackgrave. 


wo fas a Motion for an Attachment again the Defen- 
Dant for a Relcous. 952, Reeves was Counfel anaint the 
Motion, and he fatd, tt was true indecd the Defendant was 
taken up upon at Excommunicato capiendo, and that be div 
refcous himfelf; vut he fata, till the TUrit is returned into 
this Court, there ts nothing of the Cauſe in Court, ant 
therefore the Court cannot grant an Attachment for a Con 
tempt Done before the Return of it; and confequentip the At- 
tachment ought not to no. But Judge Reynolds ſaid, that the 
Crit is fuppofed to be inrolled in this Court before the Re- 
turn, and therefore the Court may grant an Attachment for a 
Contempt Done before the Weturn, And be faid he remember: 
cd a Cale where it was Determined, that a Writ of Excom- 
municato capiendo might be fuperfeded before the Return, Ap: 
on which the Court granted the Attachment. 


The King and Sir Edmund Elwell. 


be Matter now cameon again; this was a Condition 
for a Forcible Detainer. And two Creeptions were taken 
to it laft Cerm. Che firft was, that it is onlp recited in the 
Condition, whereas fuch a one was ſeiſed of thefe Lands faz 
Life at the Cime of the Force, and it is not faid that the 
twas fetfed of them for Life all the Cime of the Detainer, and 
fhe might have furrendered that Eſtate and taken one onip at 
CUI, tn which Cafe he ought not tu have been convitted of a 
Forcibie Detainer for that Cime which he had taken the Eftate 
at (Util; fo that it Does not appear, but the Juftices have 
convited him of a greater Offence than he was guilty of. 
Che other Erception was, that tt appears upon the Convizi- 
on, that they have committed him til be fhould pay a Fine, 
which they would fet upon him; now accowing to this rate 
thep minht never fet the Fine, and fo he map ite in Gaol ail 
bis Life-time. As to the firft Exception the Chief Juftice ſaid, 
it was a remote Jntendment, that the MHhould channe her E- 
fate fo as ts ſuppos'd; and he could eafily met over than 
But the ſecond Creeption, be fad, deferved moze Confidera- 
tion. Pet there were two Reafons that made the Court 
ſomething Doubtful whether they could not get overit. One 
was, that Judge Reynolds fad, that he believed it was the 
common Cilay to commit a Wan firtt, and afterwards to fet 
the Fic, by which be MHould redeem the Commitment. Che 
other was, what the Chief Juftice mentioned, that He did 
not know whether this Court could not fet the Fine. pan 
which Chis Matter was then put off. And now tt Came on again, 
ana the Court fad, they were of Opinion the Convikion ought 
ta ve quathed, fo2 this Court cannot fet the Fine, as it was 
determined in the Cale of The King and Layton, ühich ts re- 
ported by Keble; fa that it might be a Commitment for Life. 


Accordingly thep quafy dit, untefs Caute ta Morrow. 
2 Anony- 





— — 
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Anonymus. 


Wotton tas made to put off a Crfal, por an Affidavit, Whar thali 
A that one of the Defendant's Mlitneffes was gone to bys good. 
New-York, and the other was lateiy become a Bankrupt aud ia 
abfconded. But the Counfel of the other Side objeted, that © pric. 
the Defendant ought ta have frown, when he belteved his firti 
Mitneſs would be back; andwhen he believed his ſecond CCittiets 
ould appear ; fo2 at thig Rate, he ſaid, a Crial might be put 
off fo ever. Wut the Chief Juffice fatd, as this was the tit 
Cime, that the Oefendant han moved to put it off, he did 
not fee, but fuchan Afidavit would Do. And Judge Reynolds 
fatd in fome Cafes tt was tmpofible to Cwear when be believes 
pis Clitnels will be back, as was in a Cafe the other Dap, 
when a Crial was put off upon account of one of the Deten- 
dant's CMitnefles being gone mith Sir Charles Wagers Fieet ; 
tn which Cale he fad it was impoſſible to ſwear when a Wan 
believes he weuld be back, uniefs pou could know what the 
Oꝛders from the Government were. Wut However for fome 
other Oetet tn the Ativavit, the Court did not grant the Mo— 
tton in this Cafe. 


The King and Sir Edmund Elwell. 


HIS was a Matter, that was mentioned before tn Page 

38. and the Court was unanimoufly of Opinion, that tye 
Convition was til, faz its committing the Defendant to 
Pꝛiſon quoufque finem fecerit ; fo2, thep fain, that this Court 
could not fet the Fine, andthe Chief Juftice fatd, be remem— 
bered the Court was of this Opinion tn the Cale of The 
King and Layton, which ts reported in Keble; fo2 be was of 
Counſel tn it, Chey (aid teo, that they could have no proper 
MPealure to fet a Fine by in ſuch Cafes, hut the Juſtices Have, vow far Ju- 
fo2 thep cen do it upon Giew. And till the Fine was ſet, tices of 
they fad, the Convition wes not complete; and Judge Rey- Peace muk 
nolds Was Cf Opinion, that tf a Certiorari fhould come Down eee ee 
to the Juftices before they had fet thete Fine, they might not- che Com- 
withtianding complete theit Judgment by ſetting the Fine. micmenr. 
hep alt delivered their Opinions too, that the Juſtices were 
not obliged tnflantlp to fet the Fine upon the Conviction, but 
they might take a little reafonabie Cime ta confider of it. 
But they fad, that the Commitment was Wrong, for the 
Fine not vemy tet at the Cime the Juftices did commit; and 
therefore the Convittion was quaſh'd. Whe Cafe of The King 
and Layton, 2 Keb. 670. was cited, where fich a Conviction was 
quathed fo2 this very Erception. 


The King asd Budgel. — 

3 Party h 

HIS was an Jnfommation fora Vattery. Che Defendant right ro 

moved to Lave Leave to inſpeg the Gentre. Che Chick have the in- 

Tufiice (aid, that he took it, tndecd in Indiaments fo2 Crea Poe vin. 

fens, Felonies, &c. that the Defendant’ bad no Right to tt ou reave of 
{PLE the Court. 
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{pec tt but upon Leave of the Court; but tn Wisdemeanois 


He bad. 

The King and 'The Dean and Chapter of Rochefter. 
How far a Motion was made fo2 a Mandamus to be direcked to Dy. 
Mascna Claget, Dean Of Rochefter, requiring the Oean and Chap- 


pe sad * ter to inital the prefent JDrovort of Orie! College in Oxford inta 
Chapter to @ Prebend of Rochefter without Tnffitution; tn as much as 
admit Pre-this JIebend twas annex'd to that Provoſtſhipby Charter from 
bend. the Crown, which was confirmed hy an A of Parliament 

made tn the fate Queen's Cime. Anv the Court made a Rule 


to thew Cauſe. 


— Culley and Brown. 
se ce PP HE Delendant was a Copyhold-Cenant, and had loft bis 
berty forthe © Copy; upon this he applicd to the Court to have Leave 


Inipeion of CO infped the Wells of the Court of the Low of the Wanop, 
ee cout and to take a Copy of bis Admifion at his own Expence. 
Rollsofa Gnd it was granted. 


Manor. 
The King and Scott. 


—— HIS was an Information tn the Nature of a Quo War- 
Court will ranto anaintt the Defendant fo2r ererctfiing the Defice of 
dire@aTrial Wavo2r of Poole for tua Pears together, Che Attorney Gene— 
——— ſaid, that Poole was a Cown and County; and_there- 
ems fore this Caufe could be tried no there tut in the Cown, 
which wil) (here perhaps the Mayor would have a good deal ot Intereſt) 
attend the ünlefs it was tried at the War; and therefore be moved fur a 
granting it Trial at War nert Cerm. Che Dekendant made AMdavit, 
that the Erpence of a Criat at Wer would ruin Him; which 
the Court took for a futficrent Anſwer. Chen the Attorney 
fait, te would make the off JDepofals in thele Cafes, ta 
take Nifi prius Cofts, in Cate the Iſſue ſhould qo for the Ling, 
and ta pay War-Cotts tn Cale it Mould go again the Ling ; 
upon this the Court immediately granted the Wotton. 


Anonymus. 


What thall HIS twas a Wotion to qua a WPoelentment, for not re— 
not be faid to patring one of the Streets tn Weftminfter, upon the Sta- 
beagood futeaf 2W. & M. which tmpowers Juftices of the Liberty of 
Prefentment. Weftminfter to view the fat? Streets, and to certify at the 
nert Seftions after ſuch Ciew the tll Repair of tuch Streets, 
and fo ta prefent them. Row the Crception, that twas taken 
ta the Wrelentinent, was, that it hoes mot appear that the 
Certificate was made at the nert Seflions after the Ciew,; 
for the @ertificate is general, whereas I have viewed fuch a Street 
I do certify it is in ill Repair. The Court faid, thev could m- 
tend nothing to make Juftices come within thetr Jurisdiction, 
and therefore upon this Exception, amongk others, the Pee— 


fentment was qualper. 
2 AP ON The 
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The King and Hughes. 


HIS twas a Botion, that was made latt Cerm, for a Rule Bow fr the 
to infpet the Poli Books of the Corporation of Liverpool in oye Rule 
Lancafhire, where the James of the Perſons were fet down, who for the In- 
were Cietors of a Wapor of that Cotun, tn oder that it might pecion of 
be feen, who had the Majority of Gates at ſuch Cletion. Che parvcular 
Chief Juttice fad then he wold make no particular Rule; but Pooks be 
if the general Rule fo2 tnfpetina the publick oaks of the Co2- Cafparations 
poration Leuld do them anp Service, they might take it; which 
accorwingly they did. And Wotion was now made fo2 an Attach: 
ment fo2 their not granting them the Sight of thele Poll⸗Books 
purſuant to this Rule. And Affidavits were now produced oi 
each Side in over to have the Opinion of the Court, whether 
they were publickh Books o2 not. Wut the Chief Juftice fatd, 
thep need not enter tnto their Affidavits; for one of their Offi— 
cets had Hewn them thee Rules; one in the Cale of The King 
and Taylor, tn 8 Queen Anne, another in the Cale of The King 
and Sir Peter Delme, tn 12 Queen Anne, the other in the Cafe at 
The King and the City of Norwich, tn 4 Geo. I. bp which it ap- 
pear'd the Court had granted even particular Rules in Cafes 
of this Mature for the Inſpection of Poll-Books relating ta 
Mayors and Aldermen. Go that the Court was of Opinion, 
that fuch }Doll-Wooks were Publick Books of the Cowoaation, 
and accordingiy made a Rule tn this Cale for the Inlpesion of 
them. Of Conlequence, they faid too, this falls under the ne- 
neral Rule fo2 the Infpesion of publick Books. Wut the Chick 
Juſtice faid, as the Court was very far fram being clear tn this 
upon the firtt Wotton, they would not grant the Attachment, 


The King and Chipping-Norton. — 

HIS was a malicious Pꝛoſecution againſt a Clergymon by How fer the 
Uap of Tndiément of Felony fo2 takiny a Bunch of Days canica Per- 

and upon that Account tn Mich. Term 1726. the Court granted a fon to be 

Certiorari to this inferto Jurisdiction of Chipping-Norton fg te: bail'd for 

move the Jndt&ment up. And now the Parſön came and Held felory. 

up bis Hand at the War and pleaded Hot guilty; and upon that 

has admitted to Wail, four Perſons entering into a Recognt- 

sauce, cach in the Sum of sol. fo2 His Appearance; tho’ the 

Chict Juſtice Maid, tt was Heid in mp Lew Chief Juttice Holt's 

Cime, that the Wail Mould be bound Corpus pro Corpore; tut 

the Pzactice now, He fatd, indeed was otherwile. A Motlon was 

made now too, that be might babe a good Jury; which the 

Court granted; but the Chiet Fuftice fai, He could not have a 

Hpecial Jury without the Conſent of the Attorney General, 


Anonymus, How far the 

2 3 Court will 

Ae wags nade to amenda Declaration by alteting the nor allow a 
Venve. Mout the Court faid, thep never heard of tucha ete 
Potlion; fa retuted it. mend hisDe- 


claration by 
aliering his 
M Term. Venue: 
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The King and Dr. Whaley. 


Ante 34. HIS Cafe now came on ayain; and the Court came ta 
the following Refolutions. Sirf, Chey refulv'd that 
the Plea of the Archiihop was clearty bad. Another 

Point the Court refolved, and that was, that the 
Ling han a general Right to the tert Avordanee, not limited 
during the Life of the Promotee: And this the Chict Juftice 
faid appeared from its being never laid in any of thefe Plead 
inns, that the Promotee Kill continttes alive ; which, ik the Life 
was neceflary, mutt have been in them all, tn oder to fet up a 
Citle in the Crown, A third joint the Court refolv'd, that 
if there had been any mean J2elentatton, and fuch JP 2efentee 
Had died, the King's Curn would have been gone. Che Fourth 
was, that the Admifion and Inttitution and Death of D2. Dre- 
lincourt could not ſerve fora Collation anaint the Hing; be- 
caule it appears the Archbifhop did tt upon the Foundation of 
the King’s Citle, and not tothe Wings CGUrong. Che lat 
Point was, that D2. Whaley Had fufficiently conteſs'd and a. 
voided the King's Citle tn his lea, before He came to the 
Abfque hoc, &c. that was only a Conclufion of Law from what 
He had (ad before ; and theretore the Attorney General did tight 
in not joining Iſſue upon it; and canfequently the Doors De- 
mutter was bad. Fo2 thele Realons the Judgment below was 
—— and Judgment by this Court pronounced fo2 the 
king. 


The King and Dr. Newton and others. 


How far the HIS tas an Information, that twas applicd fo2 upon Ac- 
Conner § count of an Abule, that was made upon a Cdife bp the 
Poe tan DUshand and fome others in putting her into a Wad-houte with- 
againft a © Olit any Reaſon. Anda Rule tathew Caule was granted, Ft 
Husband for qppear’d too, that upon a former Wotton the Court had granted 
Wrongsdone 4 Habeas Corpus to take her out of another of theſe Dad-houles, 


to his Wife. thar tye was put Inte once before. 


I Hifham 
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Hifham and Rodes. 


a ee was a Motion for a Superfedeas to diſcharge the De- How far the 
fendant out of Crecution, by Beaton of bis not being Court will 
charged within tus Cerms after Judgment. But it appear’d, pk apd 
that the Plaintiff pied prelently after Judgment, and chat a ä 
Caveat was entered againſt the Executors, fo that they could by Reafon of 
not rebive the Judgment by Scire facias and charge the Teken- his not being 
dant in Crecution within the twa Cerms. And therefore the charsed 


within two 


Court retuied the Motion. Germs 


Kichley and Coufton. 


HE Court was moved to amend a Capias ad Satisfaciendum How far the 

in altering the Celte of it, tt being dated out of Cerm, Cor wt 
Several Precedents were then of the Court’s amendinn fue oy? 
Bical Merits, where there habe been Wiftakes tn the Clerks. of Exceurion 
Accordingly this was amended. And the CHtef Tuftice ſaid, may be a- 
He thought there was a clear Difference between Judictal and mendes 
Driginal Carits in this Relpet. 


Holdfaft and Pedigree. 


O* Bule to hee Caule, why Judgment Mould not be entred How far the 
againi the catual Ejeto2, an Erception was taken to the Foo 
Motice, that was anner’d to the Copy, of the Declaration, to2 5.705, 
its.not being fii. 1d bp the cafual Cyeitor. And for this Caule jedmenr, vy 
It was diſcharged. Reaton that 


the Notice, 
which was annexed to the Copy of the Declaration, was not fign’d by the cafual Ejector. 


Anonymus. 


Sheriff had taken tn Crecution a Stranger’s Goons ; AND Yow far the 

now Wotton was mave, that they minht be flatd in the She- Court wl 
riſt's Dands, upon offering to tepy-the Property. And 932, Tor dree 

Strange, Who was of Couniel tn this Cale, fatd, that the tke wnich are 
Wotton Fe remembed granted about three Pears Ago tn the cakenin Exe- 
Cate of Sir Godfrey Kneller, Wut the Court fatd; they we- cution, thal 
bee knew fuc) a Wotton made before; and fo cefuleo to be tidin 
. ¢ ands 0 

grant i. the Sheriff. 


Chadwell azd Bruer. 


HIS was an Ation of Debt upon a Batl-Gond. And the How far the 

‘Plaintt® got Judgment and-Crecution of the Penalty, Com 
iow the Cuurt as moved to make.a Rule, that it may paeproceed= 
be referred to the Maſter to fee what ts Bue in Confcience, AND ings upon a 
that the Oberplus map be return'd. Che Court faid, tf pou Bail-Bond — 
Had come before Judgment, we could have helped pou, but now — ee 
vou bave Rettef only tn Equity. Another Ching was mav’o, Wr eee 
aud that was, that the Plaintiff's Attorney's Will might be 
tered; but the Court faw, that a jerfon may move te Die 
his 
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Perſon. 
Smith and Lidcote. 
et HIS teas a Motion that the Plaintiff’ might not goon ta 
— Trial without firſt vaping the Coffs of the former 


Perfon to Notice. Che Court ſeem'd firft of ali to think, that the De- 
— ona ——— have yale lip pip of Attachment for the 
Second No-  JDMotntif's not paying Cots. But pet, as it appear’d the 
qT of Trish ppieintitt was already tn Cuttody, fo that the Attachment would 
paidthe be of but littic Gervice, the Court mate a Rule to thew 
Cofts of the Cate, why he whould not be Hindered. And tn another Dap 


fitt. of this Term the Court made the Rule abfotute. 
Con villi The King and Morris. 
: rath . * a eo 
an Indi HIS was a Wotion to quah an Indidment. Wut it came 
eee Bisa out that the Oefendant Had forfeited his Recogntzance for 
eaion 


ee Defer. MNBCATINA 5 the Condition of it being, That he fhould appear as 
dent did not Of laft Michaelmas Term, whereas the Wafer informed the Court, 
appear roit that he DID net appear till Hilary Cerm. And in thele Cates 
in due Time the Court fad they never quehed them. 


according to 
his Recogni- 


zance. Wilthhire and Wilthhire. 


What fhall Hatton was made ta {et aide a Judgment, and that a Su- 

not be faid FX ‘perfedeas may iſſue to diſcharge the Defendant out of 

oles ope Cuſtody, upon bts finding common Wal. Che Cale was, that 

Declaration the Defendant was in Cuffody by Cictue of a Latitat, and that 

upon aPri- the JHaintiff Had neither fervd the Oefendant himlelt nor the 

foner. Curnkey with a Capy of the Occlaration, hut a mere Stran- 
ner. Cipon this the Court ordered the Freegulartty to be re- 
ferred to the Matter. 


Holdefs and Cornwall. 


How far up- N Botton to fet afide a rit of Inquirv. One Realon 
on a Writ of miven ives, that there wag indeed a Note produc'd, which 
Inquiry the hp Plaintiff {aid was under the Dekendant's Mand; but the 
Jory cannot Defenvant offered ta give Chidence, that it was not his Hand, 
give te ya and pet the Cuder-Obherifl weuld not allow him to voit. Bue 
mages to the the Cart wes of Opinion, that thts was na Keaton to Cet it 
Time of — afide; for tt abpcared that the Plaintiff had Declared upon this 
execuring ate. and the Defendant let Judgment yo again Him bp Nil 
the Writ, Gicit: fe that he pad alreadp contels'd its being bis Mote; anv 
therefore could not come then and Deny tt. Che other Rea- 
fon wiben fo2 it was, that the Jury had given the Plaintiff In— 
terete and Damages to the Cime of erecuting the Carit. Gnd 
this the Court fad, was irregular. Cherefore the Countel de- 
fireo Cime ta anfwer that Part of the ADavit; which was 
granted thei, 


I The 
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The King and Marth. 


N Mation ta quaſh an Indickment. Che Exception to tf How far the 

J was, that it charmed the Defendant only with dinning a Cour will 
Ditch in quodam compafcuo five vacuo adjungen’ to a Winhway ad aaah a 
commune nocumentum Of all thofe, who pafs ober this veld {Piece por a Nu- 
of Oound. Mow the Counfel fad, tt Does not appear that sance. 
fuch an Atas this is a common Nuſance, fo2 the jlace might 
be a private JDuperty. Wut the Court fad, they never do 
quaſh Indictments fo2 common Mulances ; and therefore thep 
would not citer into the Crception,; for that would be over— 
turning the berp main Deſign of the Rule. Wut where tt ap- 
pears, that the Court where the Indicftment is taken Has na 
Jurisdidion in thole Cales, this Court will quah them. As 
Hs spre Seale of Judlitments of JPerjury at the Quarter— 

eflions. 


Hawkins and Robinfon. 


HIS was a CUtit of Crroz upon a Judgment tn the Com- How far an 
mon joleas in an Aétion upon the Cale fo2 feveral Promiſ— ——— 
fes. Che Exception to one of the Counts was, that tt was peyrcuone 
an Action as of laff Michaelmas Cerm, whitch mui be intended aS pefore the 
of the firft Dav in the Cerm, whereas the Caule of Aition does Caufe of ic 
not appear to have been till the Middle of it. Wut the Court ero! 
faid, that the Demand of_the Wonep was indecd laid to have 
been in the HRiddle of the Cerm ; but it wes mere Surplulage 
to lay any Demand at allin this Cale. Cherefore the Tudg- 
ment was affirmed. 


Wyat and Wynkworth. 


HIS was a Motion for an Attachment agatnft a Cetttiels vow far the 
fo2 not appearing at the Crial, upon which) the Plaintiff Courc will 
was nontuited. Che Cafe of Hammond and Steward, Mich, Brinran At 
8 Geo. I. was cited, where this Court granted a Motion of vines wie 
this Mature. Che fame was Done in the Exchequer, Mich. nes for noe 
10 Geo. I. inthe Cale of Dalifon and Aland. Gnd therefore the atrending at 
Court made a Rule to ſhew Caule, why it Mould not go tn the tral. 
this Cafe, upon Account of the Defendants Having tamperd 
With him. And they fatd, that his not appearing was a Con— 
tempt ta the Proceſs of this Court. 


Felila and Rawlins. 


aR HIS was an Aion for (everal JDomiffes. Che Deken, wha ratt 
Dant pleaded, that he is chargeable as Bailiff, and there: be taid to be 
fore the Aiion ought to have been in Account, and concludes, eee ahs 
& ideo petit quod narratio caffetur. Cpon which the Plaintiff de i xbare. 
murs. Wut the Court aid, that the Plea is in Bar; and Chat ment, by 

is the Difference between where a Pleã concludes in this CUiap, Reafon of 

© and where tt concludes quod Billa cafletur ; fo2 that is only in a⸗ a — 
~ hatement. Soa Judgment tn oa was given in this cae poe 

nony- 
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Anonymus. 
How far the OTION was made fo2 an Attachment araint an at 
—— torney for not obexing an Order of M2. Fulttce Page. 


Attachment OUt the Chief Tuftice fain, that the Wethou of Proceeding 
for difobey- AKAN Perſous, that diſobey Oywers made at the Judges Cham- 
inga Judge's bers, Was (ettled about two Pears ano. And the Judges anreedit 
Order. ſhould be, by moving the Court, that the Party might whew 
Caule, why the Orders ould not be performed. cUhich was 
Done äccordingly in this Cale. : 


The King and The Overfeers of the Poor of Colbitch, 


What Things A N Mover of Seffions has made upon the Overleers of this 
the — APariſh, that then Mould pay a Sutgeon his Gill fo? cu- 
3 ring Certain Poor under their Care. Che Court faid, that 


of the Poor the Seflions habe no Power ta make {uch Orders ; and fo 
to do. quaſhed tt, 


Field and Gooding. 


How far a HIS tas an Atton upon the late Actf of Parliament to pre- 
Declaration bent veratious Arteſts. Che Cale was, that the Plaintiſt 
fall only e filed his Declaration of fait Michaelmas Cerm; but did not 
beof thar tUC Notice of it till Hilary Term; natwithanding this the 
Term, in Plaintiff entered up Fudament for want of a plea as of that 
whichNotice Hilary Cerm. Cpon this the Court fet afide the Judgment ; 
was given of and fait, that tt was a Rule, chat the Declaration ts onip 
pd tu be confidered as a Declaration of that Cerm in which rhe 
Notice was given. 


Reynolds. and Thorp. 


TheCertain- HES twas a CUtit of Erro2 upon a Judgment in the Com- 

ty required mon {leas ona Replevin. Che Defendant avowed there 

ip an Ayow- far Rent ; and pleaded, that one A. having fuffictent Eſtate tn 

i the Lands tn Queftion, demis d them to the Avowant for 
the Cerim of twenty Pears, and he over to the Jlaintif— for 
ten, referving a certain Rent ; that the Rent was behind, ana 
fo he diſtrained. Apon which the Plaintiff demurs ; and thers 
for Cauſe Cpectally tn his Demurrer, that the Avowant has not 
{aid a ſufficient Cftate tn A. bp ſetting forth to the Court, 
What it was. Apon which the Court below gave Judgment 
for the Jplatntiff, and now that Judgment was affirmed. Cie 
Reafon, which the Court gave, was, that an Avotwey is not 
in this Relpet of the Mature of a Declaration ; for the gene: 
ral flue cannot be pleaded ta it; and therefore every Ching 
muſt be fet out Certain init. Foꝛ thts Reafon, they avmitten, 
that this would have been otherwife tn the Cafe of Debt for 
Rent. And this Point, they laid, has been fately ſettled tn the 
Cafe of Silley anD Dalley. Salk. 562. Wide 3 Cro. 22. Syd. 297. 
2 Ven. 102, 253, 271. Skin. 624. 


$ Crutch- 
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Crutchfield and Scot. 


Berry and Crofs. 


T HE Plaintiff Declar’d in Johibition, and recover'd. Che From whar 
“Quettion was, from what Cime the Defendant fhouid pap Time ve 
Cots? And the Court was of Opinion, that be ought to pay PT 
Coffs fram the berp firf Application for the JOovibition; for the Cute of a 
whole ts but one Suit; and the Statute of 8 & 9 W. 3. Which Prohibition. 
gives the Cofts in this Cafe, fays, that the Plaintiff thalt 

pap the Cots of Suit. 952. Fazacherly’ ſaid, that this verp 

Woaint was Determined Come Cime aga in the Exchequer in 

the Cale of Str Henry Houghton and Starkey. 


Botamley and Harrifon. 


RROR Was bought on a Judgment tn the Common The Cer- 
Pleas in an Ation of Crover. Crception was taken, ly 2 | 
that the Declaration charged the Defendant with finding ers the 
unam Parcellam of Pack-Cloth, Rappers and Cos, which rhingswhich 
the Counſel (aid was not certain enough ; Parceliam betug an Aaion of 
a Cow of an uncertain Siynification. “And this fame Cr- Trover is 
ception they fad was allow’d in a Cale depending, Hil. 1726. Provebs for 
But the Court ſaid. that Parcella feems here to fignifp a Par— 
cel oF Wundel of Goons, which is certain cnough. Indeed in 
Repievin, &c. this would not be good ; for there the Ching tt- 
{elf ig to be recovered. But here only Oamages, However 
it ſtood ober, Lev. 303. V. 50. 


The King and Wakeford. 


O*% Motion to qual an Jnditment for difobeping an Oder 
of Seflions. Che Exception taken to it was, that the verp 
Daver itfelf was quaſh'd this Morning. But the Court far, 
thep could not quaſh Inditments fo faults not appearing in 
them, but only thewn ta the Court bp Watter extrintical, 


The 
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How far a 
Special Ver- 
dict fhall be 
faid to be 
fufficient. 


How far the 
Plaintiffcan- 
not be inti- 
tled to fign 
Judgment 
againtt the 
cafual E- 
jector. 


The King and Hayes. 


HE Oefendant was indicked for forming a particular Bond, 
and then for publifhing it, and afterwards for publifhing a 
Bond korged generally. Che Jury yibe a Special Cecdie; anv 
find that the Defendant committed the two firtt Fats charger 
in the Indidment; but fay nothing as to the Third; pet at laſt 
they come with a general Conciufion, and fubmit the whole 
Batter ta the Court to judge de malegefturis predicts; and at- 
coding as the Court Hall be of Opinion, they find the Deken⸗ 
dant Outltyo2 Mot gutity. Che Question now was, whether this 
Cierdié was perfes and compleat enough, foas that the Court 
might give Juͤdgment upon tt, 02 Whether it was imperkect, fo as 
that the Court muft award a new Venire facias. “Cwas objected 
ftrongiy on the art of the Defendant, that the Cierdrt was 
iImpetfed ; for the Jury find nothing as ta one Part; and then 
the general Conclufion contrary to the JO2cemifles cannot make 
it göod. Co this Purpoſe the Cale of Auncelme Per, Auncelme, 
2Cro. 31. was relicd upon. Another Cafe was put; and 
that was, that if a Wan was tndited fo firtking A. B. and C. 
and the Jury Hhould find, that he lift up his Hand to ftrike at A. 
and B. and ſtruck at them, but miff them; and fo fhould con— 
clude in as general a Wanner, as in the Cale at Bar; the 
Counflel faid, that this Uerdick would be tmperfet. Chis Cale 
the Court admitted; but they fatd, it was diſtinguiſhable tram 
the Cale at Bar; for there the Defendant is charged with one 
Fat th the Jnditment, and the Cerdi& finds, that he Did an- 


“other, which ts no Anſwer: But in the Cale at War the Deken— 


Dant 1s charged with thee Fads; to two of them the Jury give 
a pofitive Anfwer, and then make a general Conclufion, by 
which the Tithole is fubmitted to the Court; fo that here the 
whole Evidence qiven to the Jury is laid before the Court; and 
the Court ts to judge upon the Evidence found as thep tail 
think proper. Wy this tt appears, that the Jurp had taken into 
their Confideration all the Charges; but they thought the 
Court the pꝛopereſt Judges of what ounht to be Done upon the 
Evidence given. Chis fame Anfwer too makes a cleat Di— 
ftintion between the Cale in Crooke and our Cale; fo2 there it 
appear’d that the Jurp had found but Part of the Fat; and there 
was nothing to fhe, that they had thought any Ching about 
the other JPart. Go the Court fad Judgment ſhould be given 
for the Hing as to the Cwo firſt Charges; and acquitted the 
Ocfendant as to the other. 


Fox and Halpyn. 


HIS was a Motion to fet ahdea Judgment tn Cement a- 
gainſt the catual Ejectoꝛ. Che Cale was, that a Rule 
was made for Judgment in Ejectment anatn the catual Ejector; 
the Cerms of which are, ünleſs the Cenant of the Land 
fall appear and plead, Judgment Mall go again him. 
Ghe Cenant of the Land dtd not «appear and plead, 
and therefore the Rule of Courſe made itſelf abfolute, and 
accowingly Judgment was fignd, and Crecution taken 
upon it, Application was made to fet this Sau ee 
r afide. 
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afide. Che Reafon given was, that tho’ in the Rule dawn up 
there is necting elfe erprefs’d but theſe Tos, unlefs the Te- 
nant, &c. pet there is tomething elfe tmplicd precedent to the 
Cenant’s being obliged to plead, and that is, that the Plaintiff 
ſhould join with the Defendant tna Rule, which is to be ſign'd 
bya Judge, by which the Ocfendant is bound to appear and 
plead, and confels Leale, Entry and Duiter. Mow tn this 
Cale the Defendant could not get the Plaintiff to join with him 
in uch Rule; and therefore as pet he was not bound to appear 
and plead. Fo which Cauſe the Court Held the Judgment 
figwa tn this Cale to be irregular; and accordingly fet tt afide. 


Watkins and Welt. 


HIS was an ition of Crover fo2 taking tina Dithes, againſt When an 
two Officers of an inferior Jurisdition in the Borough of — of an 
Hurft. Che < efendants pleaded, that they took them by Di- Ce agi. 
ftringas, by Clittue of a Plaint {evied tn that Court; upon ges ander 
Which the Plaintiff Demurred generally. Now Exception Was Proce& of 
taken to the tea, for its being not MHewn pow the Caule arofe thar Courr, 
Within that Jurisvigion. But the Court fatd, that this tndeed Pos Mell be 
has been foxmerty a Point much controverted, whether in the goca Plea of 
Cale of an Officer tis neceſſary to Hew how the Caule of A€i9n thar sort. 
aroſe within ſuch Furtsdigion; but this has been fully (etticdin 
the Cale of Pool and Gwyn, Lutw. 2.935. Chat in the Cale of 
an Officer tis not neceffary;, fo that now they would not allow 
that to be Difputed again. Another Exception was then taken, 
that the Defendants Had (et out the precept to have been made 
Ballivis Burgi predi@’, and that they executed tt as Batliffs Cu- 
riz predict’; to that the Counfel fad, that it DID not appear 
that the Defendants had any Authority given them by this 
CUatrant. pon this Crception tt ftood over. V. so. 


Boot and Grayham. 


HE Defendant being a Member and Refident of the Uni- How far Per- 
verfity of Oxford, twas fucd tn this Court upon a Contraé pee may be 
be entred into in London. And now the Chancellor of Oxford Gor i he 
came primo die, and Demanded that his Plea of Conulancte weaminger- 
might be allow’d ; Wing Edward the Chird giving the Cniver- yall, nor. 
fity a Diftiné Jurisdition by his Charter, which was confirm'd withtanding 
by Parliament, to Hold ica of all Watters, which a ember ey ee 
and Relident of the Aniverſity ts concerned tn, ercept uch as ooo or che 
relate to Watters of Freehold; by which fame Charter all Cnivergiies, 
Judges are prohibited to proceed in any of thele Caules, after 
the Chancello has put tn bis Clatm. But now an Exception 
Was taken to the Wanner of this Claim put tn; upon Account 
ot the Oefendant’s Refidence being only certified by the Chan- 
cella2, and not verified by Affdavit. Che Court ſeem'd to be 
of Option, that this Creeption had a good Ocal of CCeight in 
It; f02 they faid, a Judge cannot certify a Watter of Fat of 
this Hort which will be final, but only Watters appearing upon 
Recow; and they ſaid, that the bare being upon the Datcicula- 
tion Roll twill noc te enough in this Cale, but tt ts enually 
neccſſary 
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neceſſary that fuch Perſon fhould be refisent in the Gntveriity. 
So upon this Erception it ſtood over to another Dap. 


Botamley and Harrifon. 


HIS Matter now coming on agatn, the Court feem’d to 

think, that Parcella teas a (Uoꝛd too Incertain. Chereupon 
92. Scrange cited a Cale in 2 Lev. 195. where Parcella penfarum 
lanearum, Anglice a Quantity of CUosilen Patn, was held ta be 
bad. Jndeed the Court admitted, that tf in the Cale tn Que- 
ftion, it bad been laid, Anglice a Patcel o2 Bundel, that would 
habe been good; for in cur Language a Parcel, 02 Bundel of 
Goods are of a certain Signification. However it ſtood over 
again, 


Watkins and Welt. 


5 aes Matter now coming on again, the ſecond Exception 
was chiefly fpoke te. Serjeant Hawkins fatd, that thefe 
Perſons who were Wailiffs of the Court might have been Bat- 
itffs of the Bor2ough too; and argumentativelp tt tors appear 
that they were; fo2 tt is faid in the Plea, that thep being Bat- 
liffs Curie prædict' teok the Difirefs virtute precepti prædict'. 
Mow they could not take it by Cittue of tits Pocceot, untefs 
they were Gailiffs cf the Borough too. And he latd it Down for 
a General Rule, that Defeds tn Pleas, which may be made 
rood by Argument, cannot be taken Advantage of upon general 
Ocemurrers. Co this Purpoſe he citev a Cale in Cro. 3. 746. 
where tis held, that a Perſon's Declaring that he was Leſſee at 
CUI, without averting the Life of the Lefior, was good upona 
General Demurter; inas much as tt was laid tn the Declara- 
tion, that be was poficfied of the Lands by Cittue of the Leafe 
afoꝛeſaid. Vide Aleyn 48. to the fame Purpoſe. Che Court 
were inclin’d to think, that this gave an Antwer to the Creep- 
tion; but tt food over, 


The King and Budgel. 


HIS twas an Information, on which the Oefendant tras 
conviged fora Libel. And now an Crception was taken 

to the Return of the Diftringas, with an Intent to have a new 
Diftringas, and fu a new Crtal awarded. Che Creeptian was, 
that the CUrit is returnable die Marcis prox’ Octabis Sancti Hillarii; 
whereas it ought to habe been Die Martis prox’ poft, &c. And the 
Defendant's Counlel fatd, that as it ts put the Tuefday nert 
to the Daave vf St. Hillary generally, it is uncertain which 
Tuefday ts meant, upon the Stace of the Return, whether that 
before the Ditave o2 that atter; and tf tt was meant that before, 
it ig not good, fo2 the Jury mutt be oꝛder'd to appear at a Dap 
Within the Cerm, and the Tuefday before tS out of Term. 
Chey Card too, tc will be no Anfwer to this ta fap, that in this 
Cale the Détave of St. Hillary fell on a Saturday, and therefore 
the Tuefday neareft to the Odave mufl be the Tuefday within the 
Cirm; for the Return-Daps mutt be certain, anv good at ail 
Cents, and not depend upon Contingencies, whether thev a 
4 e 





Term. Pafch. 1 Geo. II. 1728. 51 


be good 02 not; whereas tn this Cale tt is intirely accidental, 
‘whether it is good o2 not; for tf the Ditave had fell upon the 
Thurfday 02 Friday, it cleatiy would have been bad. Co this 
Purpoſe 992. Strange cited the Cale of Sayer and Milton, Mic, 12 
of the late King, where the Return of a Scire facias was die Jovis 
prox’ poft Odtabis Sanéti Martini, Whereas the common Foam of 
thefe Returns ts Quindena Martini; now in that Cale tt happend 
that the Ditave felf upon a Thurfday, and therefore the Thurfday 
after was eradly the Quindena Martini; but pet as this was onlp 
accidental and not appearing to be good upon its elf, the 
Court there Held it ta be bad. Che Court was divided in thetr 
Opinions upon this Exception; and therefo2e it ſtood over. 


The King and Burden and Wakeford. 


HIS tas a Wotion to qua) an Dader of Seſſions. The How far Ju- 
Cale was, that the Wayor of a certain Cown fet up a Pics of 

Cuftom, that the Jury of the Court-Leet there ought to make nor « Power 
a Lift every Pear of fibe Perſons, which ſhould be prelented to of removing 
the Wapor, and that the Wayo2 ought to choole one out of the Conttables 
umber foz Conftable, and that the Jucp fhould choole the fram their 
other out of the remaining Four; now this Pear the Fury baa" 
made uo Lift, but the Pariſhtioners chole the Conftables them- 
{elues. Cpon thts the Mayor applicd to the Court of Seflions, 
and they made an Order of Diſcharge of one of the Conftables, 
and that the Wayor’s Conable, whom he nominated in De- 
fault of the Jurp’s giving him a Lift, ſhould be confirm’d. Che 
Court now quaſh'd this Order; for they fatd the only Statute, 
that gibes the Juſtices Power at all tn Relation to Conftables, 
is the Statute of 13 & 14 Car. 2. cap. 12, 15. and that At only 
yikes Juſtices JYower to put tn Conftables tn Oefault of the 
Tourt-Leet; but does not impower them to diſcharge Conſta— 
bies already put in. Accordingly the Oder was quaſh'd. 


Wiltfhire and Wilthhire. Vide 44. 


ape Matter now came on again, but the Maſter did mot How far an 
report that for. an Serregulatity, which is camplatned of — 
there, but another Ching; and that ts, that the Plaintiff mabe a! 
the Defendant Rules to plead without making the AMBAVIt when a Per- 
that tg requilite in thele Cafes, where a Wan Declares agatnff fon, who is 
one thatis in Cuttodp. Che Afidavit contains feveral Chings, in aul Cu- 
one of which fs, that the Defendant ts in Cuftodp by Girtuc of Rody bass 
a Pocets of this Court. And this the Chick Juſtice fatd was goivera a. 
neceflary ; for he remembeed all the Judges meeting upon the paint him. 
Git of 4 & 5 Will. & Mar. cap. 21. and making this Rule upon 

it, that fuch an Afivavit Mould be filed tn all thefe Cafes. Ac— 
cordingly the Judgment was (et afine. Wut the Superfedeas was 

not granted, becaule the Defendant was already tn Erecution 

at another Suit; fo the Court only ordered that He ſhould be 

charged tn Execution with a freſh Action. 


2 The 
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The King and Porter and others. 


How far a N Infoꝛmation was moved for againſt the Defendants faz 
Perfon, who feducing a Mans Cife, that was under Ane, to take a 


seed great Jatt _of her Husband's Goods and delivering them ta 
thail nor be Ole of the Oefendants that was her Wother, and fo2 perfua- 
credited. ding Her to Mwear the Peace againſt her Dusband; whereas the 
CUife came now and Cware, that he had no Danner of Caule 
to Do it, and that this Scducement was Done only to make 
Ceration between Her Dusband and ber. Wut the Court faid, 
that they would never grant Jnforxmations upon the Dath of a 


Perſon, whoa comes and fays, that the before forlwore herlelf. 


The King and The Bifhop of Chefter. 


How far the HIS {was a Mandamus, Direéked to the Bithop of Chefter as 
cen ai CUarden of Manchefter-College, ta Cweat in one ©). Afhton 
Mariam. Chaplain of that Collene. Che Harden returns, that this 
where there Collene ts of a Ropal Foundation, and that Wing Charles the 
isa Vifitor Sirf made the Biſhops of Chefter for the Cime being Cifitars 
appointed. gf it, and fo concludes, that na Mandamus aught to go ta 
him. As to this the Court did admit, that in all thele Elee— 
‘mofpnary Docicties, where there is a Cifitaz appointed, 
cither by A& of Law, ¥ by At of the Party, the Court cannot 
interpote, uniefs in thote Cales where the Ciſitatorial Authority 
is fufpenden 02 extintt. But that this Authority ts fome- 
times fo, they faid, was evident, from the cammon Queſtion 
that is always ask'd in thefe Applications foz Mandamus’s, whe— 
ther there ts any Body that can viſit. Mow, thep fatd, that 
this Queftton can only be applied to Sulpentions o2 Cr- 
tinguiſhments of this Authority; for tn every one of theſe Elee⸗ 
molpnary Wodies there neceflarily muff be one upon the 
Foundation of thole Bodies, who has a general Right of At- 
fiting in meneral Cafes. Che Court aid, they would ther 
confider, whether any Body has a Right of Aifiting tn this 
particular Cale now in Queſtion. Che Bithop tis clear can- 
not; fo2 he is party and therefore cannot be Judge. Che 
Ling cannot; fo. be has transferred his whole Rinht of Aifi- 
ting to the Biſhop. Cherefore this Cale mutt fall within the 
general Current of Redels, tn which all other Cales Do. 
There was tho’ one Cale, which 992. Lee cited out of a Col- 
feition cf Cafes in Relatton to the Privileges of the Antherii- 
ties, Jt vas, that hy the Statute of All-Souls College ti 
Oxford, the Archbiſhop of Canterbury is made Ciifita2 of it; and 
the Statute farther fays, that wf the Fellows cannot agree ta 
chooſe a Dafter within Cuch a Cime, the Right af Nomination 
Mall Devoive ta the Archbimop. Che Fellows did not agree; 
upon which the Archbihop nominated one to them, and they re- 
tufed to admit bim, Che Archbiſhop viſited them, and cont: 
pelld them to doit; and they refted under it; which, 992. Lee 
fad, ts an Argument, that they were adwviled, that thev 68 
5 have 
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Have no Reels elſewhere. Che Court ſaid, they were not ob— 
lined to confider how that Cafe was; out the Chet Juice 
and Judge Reynolds faid, that they did not know, but there 
minht hea Difference. pon which the Court made a Pe— 
remptoy Rule upon the Wifhop Nifi on Monday; and that Day 
made it abfolute. 


Williamfon and Dyer. When a Writ 

of Error is 

HIS tas a TUtit of Error upan a Judgment in Ireland; promelis on 

L and now Motion was made, that the Court would fet tt —— 
afide, unleſs the Plaintiff would aſlign bis Ertors in Bul jand, now 

Cime ; he having not proceeded tn it for a long whtle. ¶Ahich far che Court 
the Court granted ; and farther fato, that tn CArits of Erra above will 

upon Judgments in the Common Pleas. the Dekendant may helene Par 
Non⸗proſs them himlelf without applying to the Court. y 3 


his Errors. 
The King and The Inhabitants of Cayweod. 


afr Bs Watter now coming on again, 952. Reeves fat, He Polt Page so. 
pin remember a Cale, where the Court had gone as 
fat as in this Cafe, if they ould allow this (Uoꝛd Ulleskelf to be 
good inſtead of Uleskelf. And that was the Cale of Young and Slat- 
terford, which was argued Trin. 8 Ann. Chere, he fatd, was au Ex— 
ception taken toa Clariance between the Venire and tye Diftringas ; 
the one owering the Jury to came out of the Pariſh of Chiding- 
ford; the other, out of the Pariſh of Chiddingford ; but pet the 
Court held this CGartance to be tminaterial tn Arreſt of Judg⸗ 
ment ; and accordingly the Ocfendant was atually hang’d. Chis 
be fait, tas a ftranger Cale than ours, fo2 that was tn the 
Cate of Felony. So that the Court only minds in thele Cates, 
wiether the Clos he eadem fonantia 92 not. Upon this Cale 
the Watter flood over. 


The King and The Bailiffs of Bridgnorth. 


Agee ars Went to the two Wailifis of thts Cotun to How far one 
admit a Wan into the Office of Chamberlain. Ia Re— joint cer 
turn was made to it. pon which an Attachment was mo- Pell bear 
pen for. And the Court granted tt ayaint them both, though whe aas of 
Qfidabit was made that one of them was always tolling to che other. 
make a Return, but could not, becaule the other had got the 
Mandamus tnto his own Hands, and would not let him have 

it. Che Reafon the Court gave was, that they were voth ta 

be confidercd as one Dicer to them. 


Muttit and Denny and others. 
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Now Applicatioen was mate to amend this Miſtake; for the 
Counfel fotd they had fomething to amend bp, and that tas 
the PleaKollz every Ching being Right tut thts Part of 
the Nifi prius Toll, ant the fame Part in the Copy of the 
Iſſue. And 9). Lee faid, that Cjc&ments are Creatures of the 
Court, and feigned Suits to put the very Bight in Crial; and 
therefore thoumh tn other Cates this might not perhaps be a- 
mendable, vet in Cretments, he hop doit weuld. Co this pur- 
pote the Biſhopof Worcefter’s Cafe, Sel. 48. was cited, where 
there were (even Defendants, and two omitted tn the Nifi prius 
Rell, and pet that was amended, Upon this it ſtood over. 
Gud afterwards tt was amended, 


Matthews and Spicer. 


ae a the HIS was an Affumpfic for depaſturing of Sheep , the 
apatite Plaintiff Declares for four Pounds ten ShHilltnes, anv 
lowed to va- LAYS that he Demanded the Money on the 26th of March; the 
ry the Time Oefendant pleaded a Cender on the 16th, ante exhibitionem 
which he  bille predicte ; the Plaintiff replies, that he profecuted hig La- 
paged by titat om the 12th of February. Apon which the Defendant ve- 
tion that his murs. Che Reafon which the Counfel gave, was, that the 
Caufe of Ac. Plaintiff Had precluded himſelf to fay, that bis A#ton com- 
tion arofe in. menc'd the r2th of February ; when he had before laid the Caule 
GE it to have begun the 26th of March. But the Court fatd, 
that the Party ts indecd precluded to do this himſelf of Hrs 
own accorꝛd; but he ts not precluded, whe the other Patty 
inſiſts upon the Day, and wouls make that material. Accord— 
ingly the Court was going to give Judgment fo2 the Plain— 
—— upon a Doubt of 2. Juſtice Page, tt was owered to 
and over. 


Shaw and Wey. 


What Words HIS fas a Writ of Erro2 upon a Judgment given at 
ae . the Grand Sefions inthe County of Flint. It was in an 
fate for Life Cheatment. And now the Difficulty arofe upon the Winds of 
only, andnor &@ CUill, that were found in a Special Gerdict. Chey were ta 
an Eftate- this Cfieit, 1 give unto my Sifters, Anne Lunsford and Dorothy Evans, 
Tail. the Lands in Queftion for their Lives, without committing Wafte, 
and if either of my Sifters die leaving Iffue of their Bodies lawfully be- 

gotten or to be begotten, then to fuch Iffue or Iffues the Mother’s 

Share ; or elfe to the Survivor or Survivors of them, and their refpec- 

tive Iffue or Iffues; and if they die without fuch Iffue or Iffues, then 

he limited Remainders over. The Queition was, what Cilate the 

Sifters tock, whether for Life arin Cail? And the Court was 

of Opinton, that they took an Eſtate for Lite only. Chey fain 

the Claws, that make this very thingy Doubtful, were thofe 

that give the Lands to the Iſſue after the Death of the Sifters; 

but whether tt be the Deviſor's intent, that they Mould take bp 

Delcent o2 jPurchaie, that mutt be left to the general Mean- 

Ing of this Ciaufe. Mow, they fait, the firtt Part of the 

Ciaule clearly mate for an Citate for Life, the Lands mast 

I elt 
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given to them for thetr Lives, without committinn afte ; 
but then the nert Claule tn Relation to the Jue makes the 
Dificulty in the Cale ; and they Did admit, that if the Cows 
had gone no farther, the Sifters would have had an Eſtate in 
Cail, unlefs the conditional Tos make a Difference. And 
this appears by the Cale of King and Melling, Keb. go. 
which Cale the Court fain was certainly Law ; and tt has 
been admitted fo in Chancery and tn Paritament ; but then they 
faid, they would not carry thefe Conftrutions one Inch farther 
than that Cale has none, Chen what ts the Cet of the 
nert Coos tn this Claule ? Che Delinn of them platnty ts 
to make the JMue of the firft Jue inherit as Heirs to them, 
and not to the Sifters ; by which tt is plain that the Intereſt 
of the firft Iſſue was chichy relpeked; that the Mords relating 
to them were put tn fo2 a defignatio Perfone of the Iſſue, and 
not fo2 a Limitation of the Cftate of the Sifters, which the 
Court fad was the direst Difference between the Cale of 
King and Melling and the Cafe at Bat. Accordingly che Judg— 
ment below was reverted. 
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Giles and Venfon. 


How far an Motion was made for an Attachment arainit the 
——— Dekendant kor ſpeabing Contemptuous Cons cf 
pranred a- the Court at the Cime he was Cerv’d with a Crit 
gainft a Per- of Pꝛtivilege. Wut it appearing, that the Defendant 


fonfora only told the Plaintiff he would make him eat tt, if he tefe it 

pega with him, the Court thought that would hardly be enough ; 

ech of the but pet made a Rule upon him to thew Caufe. Judge Rey- 

Court. nolds mentioned a much ſtronger Cafe than this, which was a- 
bout twa Pears ano, where a Octendant atualiy made a Ga- 
liff eat a CTUrit, which he ſerv'd Him with; and pet the Court 
would not there grant an Attachment. 


Barber and Evans. 


Whena ⸗ HIS Was an Teregularity of a Judgment, that was re- 
— ferred tothe Maſter. Che HPalſter reported, that the Judy: 
cra Warrene ment Was entered up upon a CCarcant of Attoanep ; but that 
of Attorney the Tarrant of Attowney was ford by the Plaiutiff. Apon this 


how far the the Coutt fet aide the Judyment and awarded Reftitutian, anv 
Court will gDered the Plaintiff too to be indicted. 


fet ir afide 
by Reaſon that the Warrant of Attorney was forged. 


The King and Wefton. 


Paw Sar ari N Affidavit tas mate, that Pool 1s a Town and County 
Information of itfelf, and not within the County of Dorfer. Wut pet 
fhall not be the Pool Men for the la two Cleitions pretended ta have a 
— for Right to Cote fo2 pty of that Shire; and accordingly 
omy at this lat Election the Defendant did vote amongft them, as 
betngy a Pool Man; and took the ulual Oath of is having a 
Freehold within the County ; but pet bad no pretence ta have ary 

u 
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Hut only at Pool. pon this the Court was moved to grant an 
Inkoꝛrmation agatnit him fo2 Perjury; bhecaule the Counfel fain 
they had a Definn to try the Right tn this Cay. Wut Judge 
Reynolds fatd, the Court would never allow a Matter of Right 
to fe tried in an Jnformation fo2 Perjury; and accowingly thev 
retuled ta grant it. And the Chief Juſtice fatd, that they very 
rately granted Jnfoxmations for thele Offences; fo2 they are 
too great to puniſh in this (Uay. 








Anonymus. How far the 


Court cannot 


Ffidavit Was imate, that the JOlaintif Had commenced att hinder aPer- 
Akin in the Court vf Lisbon beyond Sea againſt the De— fon from 
fendant fo2 the fame Caule as nas then and is now depending Proceeding 
between then in this Court. And upon this the Court was %. the ore 
moved to make a Rule upon the Plaintiff not to proceed theres aigerent ace 
but they ſaid, they could not do tt. tions. 


Mathews and Spicer. 


Pr IS Matter new came on again, and the Point there was Vide ante 54. 
determin'd fo2 the fame Reoſans the Court then nave. 
And the Court ſaid farther, that they thought there was a clear 
L tfference between this Cale, where the Gay fs not material, 
and whereit is Part of the Contrak, fo2 they aomitted,that where 
it is Part of the Contra, the Dap cannet be Departed from; 
fo2 a new Dap tn thole Cafes makes a new Contrat. Chev 
{aid tuo, that where the Pocecdinns are clofcd, anda CUrtt of 
€rro? bꝛought, tt was clear the Oay could not be altered; fo2 
there the Court above is only to judge upon the Reco; and up- 
onthe Recowd ft appears ta be wong. And this ts the Cale in 
r Roll. 792. Another Point was farted tov ip the Counlel, and 
that was a Diftinkion between thefe Cales where the Sutt ts 
by Latitat, and others where it is by Drtatnal, for he fain, a 
Laticat will be good, tho’ it he taken out betow the Cauſe of Ac⸗ 
tion arifes, probioed the Ocfendant ts not arreſted upon tt be- 
fore that Cime; but an Original will net. And what 2. Ju- 
ftice Page (aid, contirm'd this; fo2 he fatd, the Latitat is no Dart 
of the Recow, whereas an Original is, Vide 2 Cro.561. 3 Cro. 
Syt., 3259 Hr) Ven. 28, 


Lock and Johnfon. 


A Wotion was made to ſuperſede a Capias, that was directed whar hall 
to the Withop of Durham. Che Exception to tt wag, that rot be said 
the Writ order d him to take the Defendant; whereas tt only o> * soot 
ought ta habe order'd him to make out a GUrit to the Sheriff to 5, aieaed to 
take him. And 952, Fazakerly (aid farther, that thele Cirits Dt- the Bithop 
rested ta the Githop of Durham pap him a Higher Keſpect than of Durham. 
thoſe Diteted into other Counties Palatine do thofe Perſons; 

fo2 thoſe onlp oer them to cauſe the Defendant to be taken. 
Accowingly the Court fet the (Urit afide, quia erronice emanavit. 


Q The 
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The King and Lawrence and others. 


What fhall Ps ad ola was made to the Cuurt to appoint Elifors in 

be a good this Cafe, wham the Venire Mould be direited to; the 

— Sheriff and Coronce being both Parties. Che Counſel ſaid, 

of Klilors. that their being Parties was entred upon the Roll. And this 
the Court faid tas neceflary; otherwiſe it would be Error upon 
the Reco. Chey fad farther, that a Rule muſt be made upon 
the Parties to attend the Wafter, and he mull appoint the Eli— 
(018; accordingly made a Rule ta ſhew Cauſe. 


The King and Robinfon. 


How far Bail HE Defendant was brought up by Attachment for a Reſ— 
hell be me cous. Gnd note 92. Strange moved, that he might give 
ver apon, Bail to tts and he fatd, tts not tong, that Bail mn thete Cates 


vn Attach. Has been required at all. Cdhich was accowingly done. 


ment, 
Tenton and Beft. 


When a Pro- HIS was a Motion for an Attachment againt the Oefen- 
cefs iffues Dant, whe was a Clerk of the Ouchy Court of Lancafter, 


from the fa2 not making out jrecets upon a Reco of this Court, that 
—— mas ſent down by Mittimus. And the Court ſatd, it was the 


Diſtindions. 


Scrimpfhaw and Proctor. 


How far the HIS was a Rule ta thew Caule, why a Cerdit ſhould not 
pep ee ew be fet afide, there being no Defence. Chat which was mo— 
Verdi, ved was, that there mas a fmall Piſtake ta the Copp of the 
when there ‘flute Delivered, it concluding & predictus querens fimiliter, where- 
is no De- ag tt ought ta Have concluded, & predictus defendens, &c. And 
=e a the Court fad, that let tt be ever fo immaterial a Miltake, tt ts 
at the 14" terequlat; and as tt is in the Copp of the Iſſue we mux lap the 


Judgment upon it, 


4 Tulley 
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Tulley and Sparks. 


HIS was an Action of Debt upon a Wend fo2r the Penal whar are 

I Sum of 800). Che Plaintift fets forth the CUhole of it in tuch Credi- 
his Declaration; andthews the Condition of it to have been, — 
that in Cale the Obligoo ſhould marey one Martha Latimer, anu — 
fhe ſheuld ſurvive him, bis Deirs, Executors, &c. ſhould pay as credirors 
the Obligee the Gum of 4001. in Cruit for her within two under acom- 
Wonths after his Death. And then the Plaintiftf avers, that mifion of 
the Marriage div take Effet, that the Obligor diced, and the Berk urccy- 
Wife furvived him; then iets torth, that the twa Wanths pats’, 
and the Executor never paid the Money; by Reafon of which the 
Obligee now hangs his Atton againſt the Oefendant, being 
recut. ta the Obligoꝛz. Che Dekendant pleads, that fome- 
tline aiter the Obligs? marrted this Martha Latimer, he became 
a ankrupt, and fo pieads the Certificate tn Bar. Upon 
Which the Plaintiff demurs. And the Court upen Argument 
Ines now or Optnton for him. Forthey fad, at the Cime the 
Commiſſion of Bankruptey was taken out, tt was intirely un— 
certain, whether the Plaintiff Mould ever have any Ocmand up- 
on this Bend; and confequently be could not be obliged ta 
coine in with the reft ef the Crediters. Che only Ching, which 
gives any Colour of Oikiculty in this Cale 1s the Statute of 
7 Geo. 1. cap.31. Wut the Court faid, this Statute onlp er- 
tends to Crevitors at a future Day cerfitn; and not ta mere 
contingent Creditors, as this Cale ts. Chey fatd further, 
that it feemed clear be could not be prejudiced for not coming 
in; becaufe if be had come th, tt would have Done Him no Ser- 
vice. Chis was what was fad hp the Court in Relation to the 
Inſufficiency of the Oefendant’s Plea as to the Matter of tt. 
Gnother Fault thep found as to the Wanner of it; and that was, 
that it Does not (et forth any [Petition to have been made ta mp 
Lov Chancellor; and without this the Court fatd the Chan- 
Cellar has no Right to grant it. Jt ts true the Defendant 
pleaded, that the Commifiion was debita juris forma fuper Star’ ; 
but the Court fatd, that was not enough, So that the Ak of 
Bankruptcy as it ands upon the Pleã is no War; as it docs 
not appear to Have been regular. Accewingly they made a Rule 
fo2 Judgment for the Plaintiff nifi. Vide. . Chis Watter came 
on nert Cerim upon a new Adion;, and the Court was of the 
fame Opinion. Salk. sar. 


Curfer and Smith. 


HIS was a Motion fox a Mandamus to be direfed to the How far the 

Batliffs anv Steward of the Court in Andover, to oer Coure will 
theni toa goon tn the Proceedings of a Caule in that Court. — 
Che Court fad, that there was no Doubt but Mandamus’s fie ors. in 
in thefe Cafes; but they doubted whether they couia grant tt aavir. 
Without an Aihdavit, 952. Lacey ſaid, that be din not apply for 
this Mandamus fo2 anp wilful Delay of Juftice in this Cale, but 
oily to haſten on the Proceedings; and therefore he thought the 
Corre might grant it without an Affidavit. And he (aid this 

was 


* 
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thas tke the Cafe, where a Juffice of Peace refules ta ſign a 
Rate. He did admit tndeed in Cale, where an Attachment is 
moved for, an AMdavit ts requifite. Wut the Court fad, that 
the Cale of the Juſtice's not figniny the Rate was certatnip 
wrong; for’twas Determined lately to the contrary. And M92. 
Mafterman tala the Court, that be remembred a Cale, which de 
imployed the Attorney General th, where the Attorney Oenerat 
mate fuch a Matton as tn this very Cale at Bar; and the Court 
refuted ta grant tt without an Afidavit. Gpon which the Court 
retuld the atten tn this Cale; for, they fata, they would not 
fuppofe Judges Would Belay Juſftice. 


The King and The Inhabitants of Caywood. 


Vide ante 53. HIS Was a Watter that ts mentioned before tn [are 53. 
Gnd as to that Cale of Young and Slatterford there men- 
tion'd, the Chief Juftice ſaid, he had oꝛder'd that Recs. to he 
fearched. andes tt lands upon the Record, it ts all right; fo 
that he ſuppos'd if that was an Creeption, that was made tn 
that Cafe, tt was anſwered on a ſudden, and not relied pon. 
Moweber M2. Reeves went en, and cited fome moe Cales ta 
mage the Oeder good; and one was vut of Sir Tho. Jones 219. the 
Cale of Nonne and Maxey. Che Plaintiff there Declares as Ad— 
miniſtratoꝛ, by tic Fame of Nonne, and produces Letters of 
Gaminifiration by the Mame of Nunne, and it was held good 
upon a Oemurrer to a Piea in Abatement. Another was cited 
gut Of 3 Cro. 258. wherẽ Shacroft and Shacraft, aud Abbotfon and 
Abbatfan were Heid to be the fame, Che Court ſeem'd to think 
thefe as ſtrong Cafes, as that in Queftion. Wut it ſtood ober 
fo2 tivo 02 thee Days. 


Greenhill and Riveloe. 


How far the O fet afite a Plea. Chis was Debt upon a Bond; and 

Courcwilltet J the Condition was for the Payment of a certain Sum on 

he cocon the thittieth of April. Che Ockendant pleaded Payment on the 

clin being tWentieth. Che Court fatd, that this was meerip frivolous. 

frivolou. Foꝛ tf the Plaintiff Hould join Iſſue upon it, and have a Cerdié 
found for him, be could not recover; andif he ſhould demur, 
the Defendant would not join with him, and fo the Plaintiff 
would {ofe the Cerm. Accowingly they fet tt aide. Judge 
Page ſaid, this was frequently done in the Common Joicas. 
Vide a like Cafe, p. . . Vides Cro. 823. 2 Wen. 222. 


Lady Faulconbridge and Forrelt. 


How far the HIS wag an Géion of Scandalum magnatum. Gnd now the 
— T Defendant moved to change the Venue from Middlefex tn- 
noc chanee. to the County Palatine of Chefter. And the Countel fad, this 
an AGion of WAS aà common Motion in the Exchequer; and Judge Page ad- 
Scandalum mitted it. Wut the Court faid, it was an old Rule, that they 
Magnaum. never changed theVenue into thefe County Palatines; becaule thep 
Had no Officers of their own in thoſe Counties, Chey ict 
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ther, that if this was tn the Cale of a Peer they would not 
Have alter’dD the Venue into any County, where the Aion ts 
bought tn Middlefex, as this Cale is; becaule Peers are fup- 
pofed to be refident here about the Buſineſs of the ation, 
However the Court gave the Counfel Liberty fo move it again, 
if he could find any Ching new to fap. 





Strangeways and Selby. 


C an Aion of Debt upon a Bond, the Oefendant demands 
Oyer, and then {ets forth the Condition ta be, that be ſhould 
ftand to the Award of theee Perſons; and avers, that they 
made na Award. Che Plaintiff replies, that they did; and 
ſays, that they made their Award on the 21ff of December, bp 
Airtue of a Bond of Arbitration beating Date the 220 of De- 
cember Jatt paſt, 02 thereabouts, (whereas it appeared upon the 
Plaintiff's Leclaration, that the Bond on which be brought his 
Aiton bore Date the 220 of September) and then fets forth the 
Subſtance of the Award, and aligns a Breach. Upon thts the 
Defendant demurs, and the Court was of Opinion fo2 the De- 
fendant. Fu they faid, that the Submiſſion on which the Ar- 
bitrates hake made their Award could never be tntended to be 
the fame with the Submiftion contained tn the Bond, on which 
the Plaintiff has declared; as there ts fo long a Space of Cime 
between them; and therefore no Aion can be bought upon 
this Bond for the not performing uch an Award, hHowever 
this Matter food aver. 


More and Jones. 


HIS twas an Gition of Covenant in the Common leas. 
Che Plaintiff Declares, that the Dekendant, per quoddam 
f{criptum fa¢tum apud Weftmonafterium fub manu fua propria pro con- 
filio impenfo & impendendo, granted him an Annuity, and cove- 
nanteu to pay it im halt-peariy; then ſays, that from the 2oth 
Of September in {uch a Pear to the 25th of March in that Pear He 
Had never patd him any Ching, fo bangs bis Aiton for that 
half pears Payment. Che Ocfendant pleads, that all that 
ime the Plaintiff never gave Him bis Countel. Cpon which 
the Plaintiff demurs. Che Dekendant did uot join tn Demur— 
ret; upon which Judgment went hy Dekault, and Crro2 bought. 
Gnd now the Court was of Dpinton again the Plaintiff upon the 
Fate of tie Declaration; fo they faid, an Aton of Covenant 
could not be maintained upon this CAciting unleſs tt was a Deed; 
will if Noes not appear to be a Deed upon the Face of the De- 
ciavation; becaufe tt 18 not laid to be Sigillo fuo figilla’. They 
faid too, that its being laid with a Profert hic in Curia cannot Help 
it, thounh tt thould be found to be a Oeed upon producing tt. 
Gnd fo. a Cale in Point the Court cited, that tn 3 Cro. 571. 
Chey took a Difference likewile between techitcal (Uords {aid 
in a Declaration, and fuch Clos as in the Cafe at Bar, 
fo2 there thep avinitted {egal Ceremonies might be fupplied, but 
vere they cannot. Co this Purpoſe the Cale tn 3 Cro. 737. 
Was cited, for this Wealon they allowed, that tf the 
Plaintiff had (atv, that the Delendant granted this Annuity 
per 
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per factum fuum, this would have been good. Cpon this the 
Counfel faid, that they would confider Factum in our Cate as a 
Sublantive, and not as an Adjefive;: fo that tt theuid be the 
fame as ff the Jolaintiff had fad, that by a wottten Deed he 
nranted fim this Annuity. Wut the Court tn general nave ene 
Gnfu cr to this; and that was, that the Writing of this Inſtru— 
ment could not te intended to be done at Weftminfter, but the 
making of the Jnftrument. And’ Fudge Probyn gave another 
Realon to ſhew, that this would not do fo2 the Plaintiff; anv 
that was, that according to fuch a Conftrugton it mutt be in— 
tended, that there was no Sealing and Delivery at Weftminfter 
at ail; and then cleatly tt will not be good. However the 
Countel urged another Argument, which was, that the Plain— 
tiff lays in the Declaration, that the Defendant did covenant 
to fap this Annuity by this GGriting; and he faid, this could be 
no Covenant, tt was not by Ored. Wut the Court antwered, 
that the Tiod (Covenant) will not doe the Plaintiff's Wuh- 
neſs in this Cale; but he muft the how ‘twas fuch a Covenant 
on which an Afton of Covenant may be maintained. However 
this ftood over to be argued again. 


Wright and Kenning. 


HIS tas a Crit of Erroz upon a Judgment in the Com— 
mon Pleas. 'Cwas tefted before the Judgment given, and 
returnable between the Cime of its being given and its being 
entredon Recow. Foz this Fault the Plaintiſf in Crrar moved 
to quafh bis rit; for he fatd, tt could not remove the Reco20, 
as the Judgment was not then entredup; the Cows of the Cicit 
bein, Si judicium inde redditum fic. He {ald too, that the Occa— 
fion of tits was owing to the other Side’s not entring tt up, 
as they ought. Wut the Court fad, that thep thought thep 
might amend it upon the Statute of 5 Geo. 1. cap. 13. fo2 that 
Htatute tntended fullp to prevent veratious binging of (Urits 
of Erroꝛ; and to that Eud gives the Court ower to amend 
any DefeFsinthem. Che Cale of Grayham and Leech, Mich. 6. 
of the late King, was indeed cited by the other Side to Hew 
that fuch Defet could not he amended; hut there the Court 
faid, the Crit of Erro2 was tefted before any A&ton commenced 
below; and it teas Clear, the Court could not amend a vow 
Crit. Deweder this Batter flood over, 


The Eaft-India Company and Lopes. 


HIS tras a Crit of Erro2 upon a Judgment in a Scire fa- 
cias againſt Bal. One Error aftinwd was, that tt does 

not appear the Plaintiff had made any Attorney at the Ctme of 
the Werurn of the Writ; whereas he muff be in Court then; 
aud as this Cale is, the Plaintiff couid not be in any other 
TUay, than by Attornep, becauſe ttisa Company, And thrs the 
Court feenvd to allow. However the Counlel of the other Side 
laid, that tt was Berp Crue the Warrant of Attorney was not en- 
tredup of that Cerm of which the Return of the Grit was ; 
but itdecs not appeat, But the Tarrant of Attowepy might * 
1 MeL 
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been made befare that Cime; and tndecd tt ts centred up of the 

Dery nert Cerim. Co this purpole he cited the Cale of the How far a 
common Recovery, where it has been held, that i€ there ts — a 
Cenant to the Precipe before the Judgment given, “tts good. pe gcos, pro- 
Wut the Court fatd, that Cale was certainly Law, and they ve- vided chere 
membhed when tt was Determined; but then the Wealon of tt is à Tenanc 
1s, that common Weeobveries are common Aflurances of the to the preci- 
Beal. But they aid, in the other Cale they did not fee much —— 
Reafon for intending that the Garrant of Attorney was made — 
before it wasentred up. Another Erroz was menttoned, which 
the Court _aticwed too; anv that was, that by the Judgment Yow fer Da- 
there are Demages given upon thts Scire facias ag well as Cots; veep. 
the Cds of it being pro mifis & cuftagiis, & damnis dilationis veredagaintt 
executionis. This Erro the Court ſeem'd to allow too; fo Bail, bur on- 
they faid, the Statute of 8 & 9 Will. 3. ro. gives only Coffs in'y CoM. 


thefe Cafes. Stand over, 


Fox and Halpyn. Ante 48. 


HIS wes an Cyettment. Ano fometime before the [Datu How far an 

_ ttf bad ast Judgment, and taken out Creeutian a: AMdavic 
gaint the Oefendant, but upon Wotion that was Cet alive, and — fae 
Reflitution awarded. Wut the Plaintiff not delivering up the og”? 
Poſſeſſion, an Attachment was moved for. 92. Lee made one 
Dbjetian against this Motion, that Halpyn Had not been pec 
made a Dekendant tn this Caule, which was the very Beaſon, 
why the farmer Judgment was fet aide ; and till be was made 
a Ociendant, he ſafd, an Attachment could not be moved fo2 
againt the Plaintiff Fox, fo2 not delivering it him up, fo that 
the Affidavits were wong titled hy titling themin a Cauſe of 
Fox and Halpyn. Wut the Court (aid, as here had been one o2 
two Wotions about this Warter already, they would not allow 
of ſuch an Crception. 


Muttit and Denny. Ante $3. 


HIS Satter now coming on again, the Court allotucd of 

i the Amendment bp putting in Robertus & Johannes in the 
Room of Georgius, & ejecerunt & expulerunt fo2 ejecit & expulit. 
Dotwever 952. Reeves made an Obvekion aAyaini it, and fa, 
that the Plea-Koll itſelf was wong; and ought to be mate a- 
ntecable ta the Copy of the Jue, fo in this teigned Suit the 
Copy cf the Iſſue ts to be the © treition fo2 making _up this 
part of the Plea-Koll; as in ati other Cates the Declara- 
tion Deitweredis. Fo here uo Ocslaration between the Plain— 
tiff and the Cenant in Poſſeſſion is ever Delivered; but aniya 
Copy of the firft Declaration, ta which the cafual Ejector ts 
Party. Che Court admitted, that indeed tn common Cales 
the JPlea-Roll hail be made agreeable to the Oeclavatian de: 
liver'a. Wut here thep ſaid, there ts no Declaration cver deli— 
vered; and therefore the Defendant cannot fuffer any Jnconve- 
niencies, as in other Cafes he may, where it is not wave agrees 
abie toa the Copp of the Declaration Delivered, Ga ae a 
DLA: 
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Plea-KRoll mutt at ail Events in fuch Cale be intended good. 
Andas to the Copp of the Iſſue, they ſaid, the Pea Koll couly 
Dot be made agreeable to that ; for that 15 a different Part of 
the Prꝛoceedings. 





The King and Dr. Newton. 


Bia Matter now coming on again, the former Rule 
there was made ablotute. For the Court fatd, it would 
he a Ching of dangerous Confequence to let fuch a Matter 
as this pats without taking Motice of it tn a pretty ſevere 
Manner. Che Counfel for the Oetendants though faa, that 
the CUike had been guilty of very unjuſt Practices to her Dus- 
band bp being taken tn an Adulteraus Corefpondence; anv 
therefore it was certain, the Husband might jultify confining 
Her tn his own Houle, and for the fame Reafon tn anather 
Perſon's Houſe, tf it was not a Wad-houfe; and they fad, 
they could not fee, how its being a Mad-houſe could make 
uch Difference. Che Court adinitted, that a Man might 
confine bis Wife in bis own Houle for proper Reafons ; vut 
they fatd, they would never allow of fuch Chings as this. 


Ante 42. 


ed 


The King and Martyn. 


How far the N Jnfommation had been granted tn this Cafe araint the 
Court will Clerk of the Peace for not entring an Dover of Seflions 
* — according as it was pronounced. And now Application was 
formation made to the Court for Leave to alter tt by making the Fats 
may be a- Charged in the Infomation agreeable to the Fats chargqen 
mended. ttt the Affidavit, on which the Information was granted. Che 
Wiftake was, that the Der of Seſſions has {aid in the 
Information to have been at Eafter 1722. whereas it ought toe 
Have been tn 1723. And a Rule was mave to ſhew Caule. 


Strangeways and Selby. 


HIS Was a Matter thatis mentioned before in Page 61. 

but now it came on upon a different Application; which 
was, that the Reco might be made accowding to the original 
Pꝛoteedings; there being a Wiftake made by the Clerk tn the 
Date of the Award, by making it the 220 af December, whereas 
it ought to have been the 220 Of September. But the Court 
fatd, thep mutt bear the other Side; and afterwards made 
tb Rute ablolute upon the common Cerms of poping Cofts, 

c. 


Botam- 
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Botamley and Harrifon. 


— Matter ts ſtated before in Page 47. and now tt came 
en again upon the fame Creeption; which was, that the 
Declaration was too tncertain ; it only charging the Defendant 
With finding unam Parcellam fegeftrium, involucrorum & funium, 
Anglice Of PPackcioths, Rappers and Cloths. Wut upon Ar- 
gument, the Court was of Opinion, that the Oeclaration 
was certain enough. SFo2 Parcella in this Cale omy erprefies 
one certain Ching, and not feveral Chins at large. CUbere 
indeed the Declaration erpreiies feveral Things at large, thep 
admitted tt would not be good. And for Guthartty, they ſaid 
Parcella hordei, & Parcella Culmi Has been held good. Sa tn the 
Cale of Harford and Jones, 12 Will. febenty two DOunees of 
Cioves, Dace and Mutmegs has been Held good, and pet the 
certain Quantity of each was not (et Down. And in the Cafe 
of Kempfter and Nelfon, 1 Geo. x. the Court went rather farther 
than in this Cale; fo that was even in Replebiu in the Detinuir 
and pet upon folemn Argument they were of Opinton, that 
two Parcels of GUritings, and one Parcel of Chridbed-itnew, 
was well enough. So Crover for a Study of Books has been 
es Accorwingiy the Judgment in the Common Pleas was 
affirmed, 


Wright and Kenning. 


HIS Matter is ftatedD in Pane 62. And nov upon a fecond 

Argument the Court was of Opinion that the Return: 
Day in the CUrit of Crraz could not he amended. For they 
fait, the Statute there mentioned gives this Court only 
Power to amend CUitits of Erroꝛ, where thcy have fomethiig to 
amend by; but here thep (ald they have nothing ta amend by, 
Accordingly it was Held not to be amendabie. 


Boot and Giaham. 


— 
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Court was at lat of Opinion, that they ought not to allow 
It; fo? Wars to their Jurtsdition ought to be ſtrictly purſued. 
And this, the Court fatd, was the Reafon, thy pou cannot 
make fuch an Application as thts after an Jmparlance. Chete 
was another Point, that was laid Down by Serjeant Hawkins, 
in this Cale ; and that was, that the Oefendant himſelf might 
have pleaded this. Wut that the Court diredly denied, anv 
faid it Has Seen Determined tothe contrary. Fo2 the Statute 
which gives the Chancellor power to Demand this Conufance, 
makes tt neceſſary for Him himſelf to Demand tt in thts CHay. 
Ana this is the Reafon, why_ this Cale differs from that of 
Antient Demeſne and other Cafes of the like Mature. Theſe 
were the Determinations the Court gave tn this Cale, and were 
guided tn them by the ithe JOroceedings, which thep fatd were 
inthe Cafes of Maners and Fern, and Huit and Fern, {which were 
— where the Chancellor of Cambridge Demanded his Co— 
nuſance. 








Merryfield and Wellen. 


HE jolaintiff had obtained Judgment tn this Court; and 

upol the Dekendant's bringing a TUrit of Erra2 in the 
Erchequer Chamber, the Judgment was affirmed. After that 
He bought another (Urit of Crroz quod coram nobis refidet; but 
rave no Bail toit. Apon which the Jlatntif moved now for 
Leave of the Court to take out Erecution. Che Court laid, 
that this indeed uled to be a Point, that was doubted amongſt 
the Prattiſers, whether Watt was requifite tn (Urits of Erry2 
quod coram nobis. ut thep could never fee any Reafon fo2 
— this from other CUrits of Error. And, thep 
faid, tf has been Determined lately in the Cale of Ginger and 
Cooper, that there was no Difference. Accordingly, the Court 
told the Plaintiff, that be might take out Execution without 
applying to them at all. 


The King and The Inhabitants of Benjoe. 


OX Wotion to quath an Der of Seſſion. Che Queftion fell 
out upon the Statute of 9 Geo. 1. which allows the Purcha⸗ 
fing a Doufe o2 Lands to the Galue of 301. in any Pariſh to gain 
the arty a Settlement in that Parifh. Mow in this Cale, 
the Purchale Woney was only 251. but pet the Party had lara 
out above rool. immediately upon it. And upon this the Jue 
ftices at the Seftions adjudg’d that he gain'd a good Settlement. 
And now it was moved to quath the Der; becaule the Coun- 
fel aid, the owtginal PurchaſeMoney ought ta be at leak 
301. Che Court made a Rule to thew Caute. 


Tulley 
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Tulley and Sparks. 


HIS Matter ts ftated tn Pane 59. And now upon a Rule 

Nifi It was fhetun, that the Condition of the Gand was, if 
the Heir, Executor, &c. of the Obligor fhall pay that Sum, and pet 
the Plaintiff Hath only aberred, that the Crecuto2 oid not pap 
it; wherees be ought to have fait, that neither the Heir nor the 
Executor did pay it. @he Court thounht, that this Erceptian 
could not be not over ; but tt was oꝛdered to be {poke to again. 
Chere was another Ching, that the Chiek Jufttce fain too in 
this Cafe; and that was a Realon, which be gave fo2 the jplain- 
tiff’s fetting out the Condition fpectaliy in the Declaration ; 
which was, that tf he had Declared in the cammon CUap, the 
Ocfendant tn his Plea of Bankruptcy would have inkfällibly 
fucceeded ; fa2 he Would not have prayed Oyer of the Condition ; 
but diredipy pleaded the Certificate in Bar. Afterwards the 
ete thought tt beſt to Dilcontinuc, which accowingly thep 

id. 


Wyat and Wynkworth. 


Ope Ralph Bayley twas ſubpenaed as a Wiitnefs to attend 
J a Crial at the Aflises; but did not attend. And a hort 
Cime ago the plaintiff obtained a Rule to few Cauſe 
for an Attachment agatnf him for tt; alledging that be 
Was nonſuited at the Crial for want of His Cvfdence to 
prove the Dand-wpiting of Humfrey Wale, a Steward of a 
Court, and His Pꝛedeceſſorꝛ, and that he gave him a Ournea ta 
bear bis Charges. And now on Rule to thew Canute de 
came and fet forth ta the Court, that it was true be was fub- 
pena’d, and that the plaintiff told him his Evidence twas 
requifite to prove the and of this Wale ta an Admifii- 
on under which the Plaintiff claimed; but at that Cime 
he told the Jplaintif— be could do Him no Service at the Crial, 
becaule he never fo much as fav this Wale write, and fo deſir'ö 
him to ercule his Attendance. He fwore farther tov, that he 
fent his Clerk with the Court Kolls toa the Crial, among 
which this Admiſſion was. Che firſt Watter which came in 
Queſtton Here was, whether the Court could grant an Attach- 
ment fo2 Mitneſſes not attending at a Crial? And the Court 
was of Opinion, that they might. Chey faid too, that thep 
remembed this Done tn this Court. And the Cale of Farnham 
and Haynes, Eaft. 1 Geo. 2. as Cited, where the fame Motion was 
allowed in the Common Pleas. Che other Queftion was, CUbe- 
ther in this Cafe, they ought to grant tt? Chey were of Dpint- 
On likewile that thep ought; foe thep ſaid that there ave other ways 
Of paving a WMaws Hand, belides Ceetny him write. And inthis 
very Cale, thep fain he would have lufficientip prowd Wales 
Mand, if he had attended himlelf at the Crial with the Court- 
Rolls ; but his fending them by his Clerk could ſignify nothing, 
fo that hig not attending was a Contempt of the Court, Ac: 
cowingip they granted tt. 


Curfer 
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Curfer and others and Smith. 


HIS Matter fs mentioned in ane 59. And now an Affi- 

Davit was produced, to ſhew that the Oefendant had been 
arrefted by the ufual Peoceſs of this Court, eld at Andover, 
and that the Gaoler let him efcape. Gpon which he was again ar- 
refted by Ciirtue of a Latitat, according tothe Cuftom of the Court, 
and carried to the County Gaol, After whtch a Habeas Corpus 
was {tkewile taken out to command the Oaoler to bring bis 
Body tnto that Court. Wut the Gaoler made no Return ta 
it; upon which the Court amerced Him twice o2 theice, but it 
was done very moderately, the largeſt Amerctament being not 
above 3s. 4d. And now thep began to leave off hoiding a Court 
at all, though tt ought to be holden every Monday. Gpon this 
Complaint the Court beyan to confider about granting the 
Mandamus. Judge Reynolds fad, that if there was any Callufion 
hetween that Court and the Gasler, be could not fee how this 
Court could well help it. Foꝛ this Court cannot {et the partt- 
cular Quota of Amerciaments, which the tnferiour Court hall 
aſſeſs uponthe Gaoler. However the Court thought they might 
ſend Down a general Mandamus to the Bailiff and Steward to 
go On In the Proceedings of the Caule ; which accowinglpy thep 
DI. And Judge Page faid, that he remembered a Cafe, whic 
he was concerned in, the Mame of it was The King and Lang- 
ton, where the Court granted a Rule to ſhew Cauſe, why an 
Attachment ſhould not go againſt the Oefendant, fo not en- 
tring up a Judgment of the Court-Lect, as he was Steward 
and Judge of the Court. And he tnttmated as tf he did not 
fee Why an Attachment would not ite tn this Cate. 


Lady Faulconbridge and Forreft. 


boas Watter is mentioned tn Pane 6o. And now the 
Countel cited the Cale of Goodyerand Filpot, Trin. 12 Geo. 1. 
where this Court made a Rule to thew Caule fo2 changing 
of a Venue into a County Palatine ; though mdeed thep atter- 
wards diſcharged ft upon the Plaintiſt's entring into a Rule 
to give Evidence in London where he laid his Aion. Dow- 
ever the Chick Juſtice faid, as this was an Aion founded up- 
On the Statute of Scandalum Magnatum, there was no Differ: 
ence between Jeers and Peereſſes; fo that they minht bung 
their Aiton in Middlefex, tet the Cauſe of. tt arife anp where. Chis 
was what the Court feemed to put this Matter upon this 
Cime ; though they put tt upon another Point before. 


a Atwood 
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Atwood and Elwood. 


SSUE was jotted tn this Cafe upon Nul tiel Record. And whena Plea 
the Countel, who pleaded this plea, had moved the Court of Nulvel 
a few Days ago, that the other Party might produce the Re- race, 
C020 before the Court. Wut they ſaid at that Citme that the whar the 
ufual Method of trying {flues of thts Mature Was to bing the Prakice of 
Recow betore the Batter; and it ts bis Wulinels to examine the Court is 
into it. Chere indeed there ts any Doubt before the Water rrr ee 
it is proper to apply Here. Accogdingly this Watter WI go Record. 
before the WDatier ; and now he reported, that the party, who 
pleaded this Recow in Bar, had fet forth a great part Of it when Nul 
in hec verba, but feberal Parts of it he had fet out tinperfedly. tcl Recor 
Sut pet the Court was of Opinion, that the Record poonuc’D }s Prcsdec,. 
would Warrant the Iſſue; fo2 they fatd, that the Party was nOl R coord thal 
obliged to fet forth any Part of the Record in hec verba; AND be faid to be 
therefore his letting out the Record only tn an tmperfet Wan: verificc. 
ner Could not prejudice him; if indeed there was any Inſonlſiſt— 
ency in the fettiny out of the Recow, 02 any Gariance between 
the Reco fet forth and that produced, the Coure aumitted | 
It would not Warrant the Jue. 


The Eaft-India Company and Lopes. 


eis Matter ts mentioned before in Pare 62. And now ag 
to the fitft of the Crroys there afligid the Court was of 
Opinion that tt was none. Fo they fatd, tt was Clearly no 
erro. before the Statute fo. Amendment of the Law ; fo2 then 
the Warrant of Attorney might have been entred up of anp 
€erm before Judgment. And thep anrecd iiketwife, that this 
Statute Had not mave the CClant of entring it up Watter_ of 
Erto2, but cnip gives a Penalty for not dving it. Chey fato 
farther, that though this CClarrant of Attorney was entred up 
of Eafter Cerm ; pet it Docs not follow but it might be matic 
of Hilary Cerm, Chis the Court gave for an Anfwer to what 
952. Strange ſaid, that the TUarrant of Attorney muſt be tntend- 
£0 to be made of that Cerm tt was entren up. Chen as to the 
other Erro2, the Court was ot Opinion, it was well aſſigned. 
And now 992. Reeves DefiredD the Court to affirm the Judyment 
as to one Part, and reverfe it as to the other, Foꝛ ve fata 
Here were diſtindt Judgments given below ; the att beginning 
Et confideratum eft etiam, that be hall recover bis Cots. Co 
this Purpoſe he applied the Cafe of Green and Waller, Trin. 
2 Annex, which was upon a TUrit of Crroz on a Judgment given 
an the King’s Bench in Ireland. Chere the Judgment below 
WAS quod recuperaret HIS Cots, Whereas it ought to hive been 
quod recuperet ; but pet the Court affirmed the Judgment as ta 
the other Part, and reverſed it as tothis. CUbich they did ac- 
Co2ingly m the prelent Cafe, 1 Ven. 27. 


—B Watkins 
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Watkins and Weft. 


Cae Watter is mentioned in age so. And now the Court 
Was Of Dpinion, that the Pleã was bad; and that the 
virtute cujus could not make it good ; fo2 that ts only a Con- 
ciufion, and therefore will be of no further Service, than the 
Pꝛemiſſes will warrant it. Che Cale though of Sullivan and 
Seagrave, which was Determined about two Pears ano, was cited 
hy the DOetendants Counſel. And that was the Cale of a 
Writ of Errors going out of this Court ta Thomas Witcher, 
Chiek Juſtice of the King’s Bench in Ireland; and a Return was 
made to It ſign'd by Thomas Witchit, without his Title of Chick 
Juſtice. It was objected there, that it did not appear, that 
the Perſon to whom the Cdirit of Erro2 was diresey, and the 
Perſon who made a Return to it, were the fame Perſon; 
but pet the Court held it tobe good in that Cafe, But the 
Court fatd, that that Cafe Doers not at all warrant this; fo2 
there, felines the Mame Thomas Wictchit, it was further added, 
prout igterius mihi precipitur. Then as to the other Joint, which 
Wwas mentioned lati Cerm tn relation to the Demurrer, the 
Ceurt was of Opinion, that this Dele in the Plea might be 
taken Aubantage of In the Wanner that it was , for they ard, the 
Dekendents habe made no Juftification of that they did, ag they 
Have nat hewn the Batltffs of the Court and the Worounh ta 
ie one and the fame Perſons. 992. Marh though fatd, be would 
take an Erception tu the Declaration, for charging the Deten- 
tant with taking unum Lebetem, Anglice a bräfs Kettle, whereas 
Lebes [fi an antient Latin CVUord ſignikying a Kettle onty tn ge— 
ucral, (nd nota Lrals one, Wut the Court (aid, as the Latin 
Was good they wotild then reject the Englih ; and fo gave Judg— 
rent fO2 the Plailaitiff. 2 Lev. 131. 


King and his Wife againf? Jones. 


How far a J HE Plaintifftz bꝛought a CUrit of Error quod coram vobis 
Perfon wall A upon a Judgment given in an Aion between the Deten- 
cibyaRe DANt Jones and King’s CClife, by the Mame of Judith Parnel, be- 
cognizance ing here Watden Mame. Che Erro2 aligned was, that he was 
of Bail, fued fp the Fame of Judith Parnel, whereas at the Cime the 
appear'd te that Suit her Name was King, and He was under 
Coverture, Che Defendant pleads, that King the Dusband ts 

eſtonpeu from alledging this fo2 Error; becaule he entered in— 

to a Recognizance as Bail for the Ocfendant in that Aition ; 

and confequentiy DID by that A& admit the Suit was rightly 

bought again her. Co which plea the Plaintiff demurs. 

What thall J20W a9 to the Plea of the Oefendant, the Court was of Opi— 
be faidro be MON, it Wis Clearly bad; fo2 they (aid, the Subſtance of the; 
agood Plea Recogntzance cnip twas, that that Perſon, who was ſued wm 
ofCoverture. that Aition Mould appear, and not that the thould under the 
faine Oenomination. But another Queſtion took up greater 
Confideratton inthis Cale, and that was, whether the Allign— 

ment of the Dekendant's Coverture ts right; in as much us 

it is only averced, that he was a Feme Cavert at the bar 
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fhe appeared; but tt Does not follow, that the was fo at the 
Cime the Aition was commenced again ber. And the Court 
fait, no Defendant fhall have it in her Power to Deftrop a 
Plaintiff's Adion which ts well baught again her. According- 
iy the Court affirm'd the Judgment, 


Bouton and Hurfler. 


HE Defendant libelled in the Spiritual Coutt for Cithe row fara 
of Sylva Cedua. Che Plaintiff pleaded there, that the Prohibition 
THood Demanded was not titheable. And now made a Sug: Mall nor go 
neftion to the Court, that they were Cimber-Crees, and of 20 * ‘he Ser 
Pears Oowth; and verified it by Affidavit. And now 2. Lee yihour 
fubmitted it to the Court, that this was ſufficient, withaut Pleading the 
pleading it in the Court below. De ſaid he relted upon the Au⸗ Matter be- 
thority of 2 Inf. 608. where it ts laid Down, that when a Libel bv 
1s in the Spiritual Court for Cithe of Sylva Cedua, and the 
Dekendent fugnefts, that the (ood ts of thenty Pears Oowth, 
he may have a Prohibition. De (aid likewiſe, that_the Court 
Had Authority to grant this Prohibition upon the Face of the 
Libel; fo2 there the Oemand nf the Cithe of Mood ts (et forth 
generaliy, and therefore muft be intended to be Due de communi 
jure; whereas the Right of Cithe of (Uood is only by Cuftom. 
And that ts the Realon, which ts given in the Cale of Woods 
and Hickfon, 2 Salk. 655. why a Hundred may preſcribe in a Non 
decimando of ithe of (Uood; fo2 as by Cuftom it grows due, 
by Cuftom tt may be made not due. Wut the Court laid, that yoy fat 
this Realon indeed was laid Down by the Judges of this Court Tithe of 
in that Cale; but they (aid, this has never been allowed fz sylva cæ- 
Law, by any of the other Judges in Weftminfter-Hall; and tt 44 is due of 
certainly is not Law; for Cithe ts as much Due of Sylva Cedua Pon 
bp the Law of England, as any other Cithe whatfoever. And ° 
Judge Reynolds fara, this map evidently be fhewn not to be the 
Keaſon of this Law tn relation to Dundeds; fo2 if it was, the 
fame Reaſon would prove that every private Man map pre- 
ſcribe tn a Non decimando of thts J2ature. Chen as to the other 
Potnt in Relation to the Jolea, the Court ſaid, that the Juril: 
diction, arifing to the Spiritual Court by Watter difclofed in 
the Libel, cannot be taken from them but by other Watter dil- 
cidted inthe lea; and therefore they laid, t€ ought to have 
heen fet forth in the Plea, that the Crees were of twenty Pears 
O2rowth. Accordingly the PPobibition was refuſed. 


The King and The Inhabitants of Caywood. 


er Matter now coming on again, the Court gave their vide antea 
Dpinioi, that Uleskelf and Ulleskelf tuere pretty much of the 53, 60 
Tame PonunCiation, and therefore they thought the Dover of 

Appeal good. They (aid too, that the Court had gone farther 

than tn this Cale, fo Flixfon and Flickfon, Barkwaye and Bark- 

wayes have been hela ta be the fame. 


Philipps 
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When a Philipps and Davis. 
Sf Days is T°ERM began the arf of this Month, and pet the Defendant 
made, how put in a Plea of Abatement the 25th, whereas by the 


far * Rules of the Court tt ought to have been put in within four 
piv fder, ays. Cpon thts Motion wags made to fet it afive. But the 
ed as one by COutt fa, the 4th Day was Midfummer-Day; and ag it was 
Reafon that fia Hall-Day, of Confequence it could not be put in then. 
— Hall: Cherefore the Court thought it regular, 


The King and Mountague and others. 


Howfar he (YN Afidabit, that Application was made to the thee Deten- 
sata” Dants, being Juftices of Peace, to put in Execution the 
Mandamus Ofatute of Forcible Oetainer, and that they have done nothing 
to Juttices of fn tt, tha’ it ts fifteen Days fince, the Court granted a Manda- | 
Peace. mus to Oder them to do tt. 


Mafters and De la Ware. 


In_whofe Cotton was made ta fay the Proceedings again Batt ; 
Slice: Wie becauſe the Beturn of the Capias ad Satisfaciendum againſt 
ied: © the Pꝛincipal was not filed. And a Certificate wags produced 


from 992. Tulley, that there was no {uch in bis Office, But the 

Court asken, whether the orginal Suit was not by Will; and 

{t being anfwerd that tt was, they fad there mutt be a Certifi- 

cate from 952, Halley as well as 992. Tulley; becaule at preſent 

J—— & ifpute tn which of the Offices the RKeturn ought ta 
¢ filed. 


Halls and Thorn. 


When an HIS wags a CUrit of Error on a Judgment in the Common 
ene . Pleas given there by Default tn an Adion bought bp one, 
poARence 28 Afignee ot a Batl-Bond. Che Error aligned by 52, Reeves 
ofa Bail. Was, that there was a Dekect th the Declaration, tn as much 
Bond, how a8 ft appears to be a Bail-Bond, that twas given to the Sheriff 
farthePlain- Edwatd Perfon, and pet the ond ttlelf does not appear to be 
cif cannot given to him by the ame ot his Office, for the Obligation ts 
Lions to the Olly to Edw. Perfon generally, And firit, be faid, that tt was 
Declaration NOt a Clear Joint, whether this Statute of 23 Hen. 6. on which 
upon a Ge- this Bail-Bond was given, was nota General Law, which the 
neral De- Eourt is bound to take otice of. And ik fo, he fafd it was 
murrer. cleat they might take Advantage of this Error, tho’ they have 
not pleaded the Statute. Wut what he chiefly relied upon, 

was, that this Atton tg founded upon the At tor the Amend- 

ment of the Lat, which ts a Oeneral Statute, and no Aiton 

can be brought by an Aftiqnee of a Bail-Bond upon this Sta— 

tute, unleſs the Batl-Wond ts a good one; fu that now by a 

mean the Court ts bound to take Motice of the firft Statute, 

to fee whether this ts a Batl-BGoud within that Lat, o2 not. 

Co thele firft of the Points, the Court Caw, it has often been 

held, that the Stature of 23 H.6. is a puvate Law; and ea 

4 Oe 


ns 


Term. Trin. 2 Geo. II. 1728. 73 


fore 1f the fecond docs net help you, it is clear pou cannot take 
Qovantage of it. Mow as to that, the Court fatd, that the 
cAords of the Statute for the Amendment of the Law are, 
that anp Plaintiff may take an Afianment of a Bond gtven to 
anp Sheriff 02 other Officer for his Appearance; here the Plain⸗ 
tift bas ſhewn himſelf to be ſuch Aſſignee; and confequently he 
may recover upon it. TE indeed the Mos of this Statute had 
heen, that any Plaintiff might take an Alignment of a Bail⸗ 
Bond given to the Sheriff, the Court ſeemed to think, that 
there might be a good Deal in the Objetion, Wut as they were 
not, the Court atirmend the Judgment nifi. 


Strangewayes and Selby. 


a Watter came on now in the Paper, and the Plaintiff rates ye 
moved fo2 Judgment, But 92. Reeves abjeited, that the °* 
Plainti Had no Right to amend, till he had pad the Cofts, 
which as pet he had not Done; for he had only lett the Woney 
laft night with the Clerk, which he faid was no Tender ta the 
Attomey. Chis Objecion be made, tn hopes of hindring the 
Judgment being given now, and if He could habe Done that, he 
Would habe kept off Judgment the whale Clacation, fo2 this was 
the laſt Cpectal Paper-day. Wut the Court ſaid, they would 
not allow of ſuch a Ching as this; accodingly gave Judgment 
fo2 the Plaintiff nifi; fo that tf they Da not pay pou the Cofts 
before the End of the Cerm, you will have a Hand over them. 
When Mone 
Parker and Stephens. — 
into Court, 
A® Der twas made by the Chief Juftice at his Chambers, how far the 
that Proceedings upon the Batl-Bond Mould be taped up- Peron “ho 
on paying 171. Into Court. Four Services had been given OF jj, hail be 
this Rule, and yet the Plaintiff would never take the Money. allowed to 
Application was now made to the Court, that the Money imap be have ic back 
repaid; fo2 the Counſel fatd, there muff be a reatonatie Cime, ss”, a 
in which the Plaintiff mutt be bound ta take tt. Accordingly oye. 
the Court made a Bule, that the Plaintiff Mould accept it j, eek 
within a Aeek. 


reafonable 
Time. 


~The King and The Bailiff of Scarborough. 


Ox Dickenfon was bought before the Defendant upon a How far a 
Complaint, that had been made of him, and the Deten- Irticeotte 
Dant committed Him to Priſon upon a General Warrant 02 .oacnoricy 
contemptuous Clos, that he tpoke to him, whilſt be was be: co commit. 
fore him. Apon which an Information was now moved for. 
Aud the Court granted it. Fo2 they (aid, a Manifirate has tn- 
Deed a Right to bind a Wan over to his Good Behaviour, for tt 
Language given ta him; and if the Party cannot find Sure- 
ties, then to commit him; but he cannot commit him diretly. 
Fo2 which illenal Commitment without any tuffictent Reafon 
the Court principally granted tt, Judge Probyn fad too, that 
fo2 indecent Erpreflions fpoke of a Wagiftrate out of his Pee⸗ 
fence, be bas no Right fo much as rs bind Him aver to His on 

beha⸗ 
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How fara Behaviour. Chere was a Fault too, which the Court found tn 


Commitment 
fhall not be 


faid to be 


the Foum of the Commitment itſelk, becauſe tt did not fet forth 
the Realon tn particular tor which the Party was committed, 


eood inPoint Dut Was only a General Commitment for feveral Aisdemea- 


of Form. 


How far the 


Court will 


grant an In- 


formation 
notwith- 


ftanding the 
Party, who 
applies for it, 
has brought 
a Civil Ac- 
tion uponthe 


fame Ac- 
count. 


The Con- 


{truction re- 
lating to Re- 
turn-days in 


Writs. 


\ 


nos. And thefe Forums of Commitments the Court fad were 
illegal; fo2 the Reafons upon which they are made ought ta be 
fet forth with fo much Certainty, as the Court may judge upon 
the Face of them, whether they are fuffictent o2 not. Chere 
was one Ching tho’*, which was a good Deal relied upon by the 
Countel fo2 the Defendant, that this Dickenfon had already com- 
menced an Ation tn the Common Pleas for this very Injury, 
that he now camplains of; and theretore as he Had made his 
Option, they hoped the Court would not ait tn fuch a fum- 
mary Proſecution. Wut the Court fad, they have often known 
Juformations granted, where a Civil Suit has been Depending 
at tie Cime of the Rule made, upon the party's offering to 
withtaw it; butin this Cafe, they ſaid, the Party had Done 
mere; fo2 he had already obtatundea Rule tn the Common Pleas 
fo) Leave to difcontinue, and to be fure that Court would not 


iet Hun proceed after this. 
The King and Gumley. 


T was moved in Aree of Judgment, that the Crial was had 
in this Cate faaner than the Diftringas warranted it. Che 
Realen given was, that the Diftringas odered the Jury to ap- 
deat die Lune prox’ poft Quinden’ Sancta Trinitatis, whereas, as it 
as alledged, the Crial was on the Quindena itfelf. Io2 1t was 
ſaid, the Quindena Sanctæ Trinitatis is the Monday fortnight after 
Trinity Sunday ; and pet the Crial was on that very Dap, Now 
to prove, that this is the Quindena, the Counfel fatd, that tt 
was the lame, ag if the Return-Day had been a die Sante Trini- 
tatis in Quindecim dies; and thei, it was clear, they ſaid, the dies 
Sanéte Trinitatis mutt be taken excluſive; and confequentip the 
Monday fortninht after is the Quinden. Che Court admitten 
the Quinden’ and the other to be the very fame Dap of Return; 
but pet thep ſaid, Trinity Sunday muft be taken incluſive tn the 
Computation, not indeed, that Propriety of Speech allows of 
fuch a Conttrudton,; (and thatis the Realon, why tn Deeds, &c. 
the adie 16 always taken erclufive) but becauſe in Returns tt 
has always been underitood fo; for the Dap from which vou 
compute 18 always taken ag JOart of the umber. Wut M2. 
Fazakerly abjeded, that this cannot be underftood fo tn the Re- 
turn of all CUrits, and fo the Sunday Fortnight be the Quinden’ ; 
fo2 if it was an Orginal CUrit, then the Return muſt be vod; as 
It 19 Of @ Day on which the Party cannot appear. Wut Judge 
Reynolds Hiredip Denied that Poſition to be Law; for he fad, 
wherever the Return-Day tg of a Sunday O2 anp other Dap, 
which the arty cannot appear on, He ought to appear on the 
Dap after. 992. Marh cited too a Cale in Show. 60. directly tn 
joint with the Opinion of the Court; and fo they adjudged 
the Crial to have been regular, 


5 Campbel 


— ae | 


Vv 


— 
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Campbel and Hoar. 


N Rule to thew Caule why an Attachment thould not go. 
Gnd 992, Reeves alledged for Cauſe, both that the Award 
was oid, and Itkewife, that the Ampire Declared at the Cime 
he deliver'd it, that if the Ocfendant 52, Alards, wha was then 
in Scotland, thoula not fatisty the Umpire that the Award was 
not tight when be fhauld come home, the Award fhould be of no 
Fore. Me tad 992. Alards did not fatisty him of tf, when he 
came home; and therefore he hoped the Attachment would not go. 
Che Plaintiff's Countel took off the firtt Objetion, by ſaying, 
that the Oetendant was too late to make it; the Stat, 9 & 10 
Will. 3. cap. 15. requiring ſuch an Creeption ta be taken the nert 
Term after the Awardis Oeliver’dD; and here was longer Time 
fippd. Co the other the Court ſaid, the Drift of the Dbjec- 
tion goers to thew, that the AbardD is void; and therefore what 
has been (aid juſt before over-rules its being taken; however if 
it Had Come tn proper Cime, thep (aid, tt would be of dange— 
rous Confequetice to admit of fuch an Crception; for then A— 
Mards might be overturnd by Parol Diſcourſe. 


The King and Martyn. 


N Rule ta fhe Caule, why an Inkormation Mould not be 
mave agrecable to the Afibavits, on which it was granted, 
the Counfel faid, that tt was agreeable to them, on which the 
Rule to thew Caule to2 the Jnformation tas granted ; which were 
the only Afidavits, that they could then Anſwer; tho’ tndeed it 
was net agreeable to fome other Affidavits, that were theown in 
corꝛroboratory at the Cime they came to ſhew Cauſe; but thep 
fatd, as they could not give an Anſwer to them then, and as it 
was tinpoflible the Rule fo2 granting the Information coula be 
founded upon them, but only on the firſt Affidavits, they hoped 
the Court would not make a Rule fo2 altering it. Chey far— 
ther offer'd to moduce an Afidavit, by which tt was diteéip 
Two, that the Defendant did not omit entring up any Dyer 
Of Eafter-Term 1723. Wut the Court faid, as pot did not at all 
rely upon the Cime when the Rule for the Jnformation was 
made, and as this was a meer Wiftake, they would give Leave 
fo2 amending It. 


Homes aud Wood. 


i an Aton upon the Cafe brought by the Platntitts for a 
Sum of Money promis’d to the CAtte, in Cale the ſhould 
Cure the Oefendant’s Cife of a Cound, and provide Plaiſters 


How far the 
Court will 
not fet afide 
an Award, 


Vide poft, 


Ante 64. 


What AGion 
the Wife 
cannot join 


in with her 


fo2 the fame; it was moved in Arreſt of Judgment, that this Husband. 


Aion ought to have heen bought by the Husband ſolelß. Wut 


( 992, Reeves objected, that this j22omife was founded upon a per: 


fonal Service of the Wife; that therefore this Caule of Aition 
would furvibe ta the CHife; and confequentiy they both welt 


\ join'd in binging tf, And fo cited an Exchequer⸗Chamber Cate 


2 Cro, 77, 
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2 Cro. 77. in Point. But the Court faid, that Cale has been 
finite over-ruled ; as 952. Filmer faid it was in the Cafe of Buck- 
ley and Collier, 2 Salk. And the Reafon, which the Court gave, 
why the Husband ought to have brought tt folely, was, that this 
Pꝛomiſe thould be confider’d as made to him, as the Wlattters 
Were to be provided with his Money. Chey faid too, that this 
Service ought not therefore to be confinered barely as perfonal 
to the Cditfe; and confequentiy the Adion would not furvive; 
and fo artefted the Judgment till it Mould be moved again. 


Robinfon, Chamberlain of the City of London, and Webb. 


aaa HIS was a Matter in Relation to a Cuftam in the Com- 
ze A ag, pany of the Free porters, which bas been often debated in 
Porters in Weftminfter-Hall, and feveral Cimes determind to be good, as 
London, in the Cafe of Sir George Rutland and Bradley, Mich. 3. of the 
late Hime, &c. And now this very fame Cuftom was lite- 
tailp teturned again, Cherefore 992. Strange ſaid, he hoped the 
Court would not allow tt to be argued again, but grant a Pro- 
cedendo immediately. TUbich the Court accordingly did, 


The King and Strudwicke. 


What Prifon HIS twas a tit of Crro2 to reverfe an Dutlawy; the Er: 
SCE ror aligned was, that the Defendant was beyond Sea at 
co «the Cie of the Outiawyy pronounced. Che Attomepy General 
pleaded In nullo eft erratum. Cpon which the Court reverfen it, 
And then the Defendant deſired, that cither the Court would be 
pleated to bail him, o2 eife turn him over from Newgate to the 
Marfhalfea ; and in oder to induce the Court to do Him the iat 
Favour at leat, he offered them unqueftionable Wail like wife. 
Co the tir! the Court told him, they could not do it, as ge 
was tn Cuffody upon an Excommunicato Capiendo, ag well ag fo2 
ſeveral other Offences. Co the other they aid, be had already 
efcaped out of the Marfhalfea upon this Jnfazmation, and was 
now in Cuffodp upon an Clcape-Clarrant, and therefore it was 
againſt the Rules of the Court to indulge him with being 
there again, But then, he aid, it was not by Force, that he 
broke the Prifon; but only, after he had heen brought up from 
thence to this Court, he went with the Curnkep toa Cavern, 
and there privately efcaped; and this he ſaid, he was compelica 
to bp the Dangerous State of Health His tony Confinement 
Had reduced him te. Che Court told him, they could not enter 
inte the Danner of his Cicape, but they were only ta confider, 
that be bad efcaped. And Judge Reynolds fatd, that an Az of 
Parliament has provided, that where a Perſon efcapes from a 
private Pꝛiſon, he Mall not be alloted to be carried to that 
Pꝛiſon again under that Complaint, but ſhall be confiwd tn the 
County Gaal. 


I Webfter 
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Webfter and Guering. 


ey was a Queſtion, that bag been long Depending, whe— How far the 
thee the declaring foz moze, than is contained tn the Ac Bail hall 
etiam, Difcharges the Bail intirely, og whether, they Mall till be 2% be si* 
liable pro tanto. Jn the Cale of Miles and Wourlidge the somin- 
Court tndeed wag of Dpinton, that the declaring, and having sanding the 
Judgment too for more than ts contatwd tn the Ac etiam, does Plaintitf de- 
Difcharme them wholly; but 992. Strange fatd, there was a great cere for. 
Deal of Difference, between that Cale and this, And he Catd, corainain 
the laſt Cime, when this was fpoke to, Low Chief Juſtice the ac 
pꝛoduced a Rule, made tn the Cale of Wyat and Evans, directky etiam. 

in Point, that the Watl fhall be table pro tanto. 992, Marth 

tho’ on the other Side cited the Cale of Kenybaldo and Cognoni, 

where Lov Chief Juftice Holt was full_of Opinion, that the 

Bail ts tn ſuch Cale dilchary’y — Che Court feemed ta 

be of Opinion, that the Baiſ was liable; but upon 292. Marth’s 
undertaking to fpeak to tt the firft (eck th nert Cerm, thep 

infarged the Rule, Vide 2 Cro. 128 and 630. where it appears, 

that the having Judgment for moze, than is contatned tn the 

Catit, ts Erroꝛ. 6 Mod. 266. 


Wilfon and Polton. 


[ie an Attion of Crover fo2 certain South-Sea Bonds, this Que- When a wife 
ftion fell out upon the Crial, CUbether tf a Wankrupt’s Ba 
Wife implops another to buy Bonds with the Bankrupt’s aBo- Vbuens ok 
Ney, and he accowingly docs fo, and delivers them to the CUiife, her's to buy 
the Aflignees under the Commiffion may come upon the Wuyer, Goods with 
Cipon which Quettion the Lo Chiet Juttice, whom the Caute whe Bank 
Wwas tried before, odered the Poftea to be taped. And now the sey. how far 
Court feemed to be of Opinion, that the Commifioners could the Afignees 
not come upon the Buyer ; for thep fatd, if they could, it would may come 
be of Dangerous Conlequence; becaule he onlp ats as an Agent peen the 
02 Servant to the other. Hhowever it flood over. Buyer. 


X Term. 


ee" 





Term. Mich. 
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Satcher and The Bail of Cowen. 


How far the HE Scire facias (was returnable a die Sancte Trinitatis in 
Court will tres Septimanas, and the Sheriff returned, that he had 
ee ferved it, And now Wotton was made ta the Court 
—— — to ſtay the Prꝛoceedings uponit. Fo the Counſel ſaid, 
againt Bail that this Return-Day was älways of a Sunday, and pet the 
upona Mo- Notice for Bail's Appearance was given on the Monday, fa 
tion. that it was a Day too late. Co the firft he cited the Cafes 
Of Harvey and Brown, Davis and Salter, which were both Deter- 
mined Trin. 3 Anne, where this Point was fettied, that the CL 
ſoin Day was of a Sunday. Co the other, he offered to produce 
an Aidavit, Wut the Court ſaid, there was a good Remedy 
by Gition fo2 a falfe Return again the Sheriff, and therefore 
they would not allow of fuch a ſummary Ciap of eramining 
into the Returns of their Officers. Indeed Judge Reynolds 
ſaid. where a Sheriff had recetved Money upon an Erecution, 
and will not pay it over, there they do proceed tn an erpeditious 
CUap with him; for the Wonep is fuppoled to be bought into 
Court. And fome other Cales were cited to the fame Purpoſe. 
But the Motion was refuted. 


Jackfon and Hall. 


How far the OTION was made, that the Defendant, wha was Ste- 

Court will ward of a Court-Baron, might anlwer the Watters of an 

Attache, Aftidabit, fo2 refufing to admit an Heir at Law to Copphald 

againta Lands, which defcended to him. Che Afipavit went further 

Steward ofa too, that a Crtal was had for thefe Lands againſt the beir, 

Court Baron, AND that He could not make anp Defence for want of bis Admiſ⸗ 
fion; and therefore he mov’d for a new Crial too, Co the firft, 
the Court ſaid the onlp Relief was in Equity; and to the other, 
that tf the Deit had provd Himleif in by Deſcent, it would 
habe been enough of it ſelf, and therein he differed from a ur- 
Chater, Soa retuled the Motion. 


4 Tulley 


a 
___ Term, Mich. 2 Geo.1L 28.79. 


Tulley and Sparks. 


HE Defendant intended to plead Bankrupcy, and therefore Vide ante 
be had mave a tormer WDotion to habe the Commiftion al: S- C. Page 
fiyned to Him; but the Court fatd, they could oniy give him 1 %7- 
eave to take Copies of tt. And now he mentioned dgetn che 
Mecefity of having the Commifion itſelf; becaulehe was obityed 
to plead tt with a profert in Cur, and therefore the Plaintiff 
might Demand Over of it. Wut the Court ſaid ik Dyer was 
Demanded, they would Help him; fo made no farther Rule 
than their former. Another Ching the Court was of Opinion cf 
too, upon a former Argument in this Cale, and that was, Vide pot 
that the very petition to my Loa Chancelloe fo the Commute: & © Pease 
fion is neceflary ta be fet forth. F 


Ward and Purcel. 


HE Defendant was Secretary ta the KReſident from Ve- vow fara 
nice, Hut yet was taken In Exccutton. Accordiugly upon Servant of 
AMidavit from the Keſident that he was fo, and that His Mame sr Ambala- 
was entred in the Duke of Newcaftle’s Office, though tt teas nat Cor hall ner 
ftanfinttted over to the Dberifk of Middlefex at the Cime he oe ney” 
was arreſted, but a few Days after, and upon Aifdavit thar he 
Offered ta thew his Ceftimontal to the Diicer, and thar he really 
evercifen the Office, the Court diftharged him, Motice being 
given of the Wotton. 


The King and Johnfon. 


HE Defendant was tndited for Dinh Crealow tr Counter: waar relate 
keiting the King’s Cotn, and outlawed in February tall, and ro — 

having obtained a Habeas Corpus was now bꝛought ub upon it, AND in Cafe of 
would have afigned for Erroz ta reverfe the Dutlatwyy Hts being Yish Trea- 
out of the Realm at that Cime. But the Outlaww was net os 
before the Court, and therefore they fad, they could oo nothing 

init, Che Reaton why tt was nat, the Attorney General (atv, 

was, becaule tt could not yet be Deaton Up and Lard before Him, wut 

int a few Days it Hoult be done. Chen the Priſoner far, that 

he did now furrender himſelt inte the Hands of the Chief Ju— 

ftice, in Purſuance of the Statute of 5 & 6 Ed. 6. 11. and was 

ready to traverle the Indiment, and prayed that his Render 

minht be recoded. ‘But the Attorney General oppotea that, for 

when the Dutlawy was ready, He (ald, he hould offer fome Kee— 

fons to thet, that the Priſoner was not within the Beneßt of thar 

Gk. Che Court then fatd, that they couid not atlow of ſuch an 

Entry to be made, that he id furrender himſelf, foz thar would 

be ta admit bis Render to be good, which was in Dilpute. 
Powedver the Court oid allow of an Cntrpy to be mave in this 

Fowm. Memorandum, The Prifoner being brought up by the Keep- 

er of Newgate charged with an Indictment of High Treafon, and al- 

ledging that he was outlawed for the fame, and that he was beyond the 


Sea at the Time of the Outlawry, has offered to furrender himfelf up 
to 
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Vide peſt to the Chief Juftice and to traverfe the Indictment. And then be was 
Be remanded back. 


Prior and Prior. 


How far the HE Rules fer pleading were out, andthe nert Oay the Plain: 
Coure will tiff told the Orcfendant he would fign bis Judgment on the 
Ke alee sy Hoorow, 1 he wouid not put in bis Pilea. Che Defendant be- 
oto ef tng atraid the Plaintiff would do it, took out a Summons 
its being  ftdm_a Judge to thew Caule, why he ould not have fotir o2 
fiened not- five Days longer. But the Plaintiſft being relolved the other 
wenfenting thous not bave His Cud, upon receiving the Summous figna 
g sudee* his TuUgMent, And now on Wotton the Court thought it 

hould be fet afide ; for they fard, it was true a Judge's Sum- 

mons tad nothing; but pet the Signing the Judgment in this 

Banner was platniy a Snap, and therefore rekerr'd it to the 


Witter. 
Ward and Purcel. 
— OTION was now made to diſcharge that Rule, that mas 
fons fhall made before for fetting afide the Defendant's Erecution; 


beallowed becauſe, it was faid, he was a Dalf-pay Officer, and Did not re- 

rhe Prive fide in the Ambaflators Doute, and fo was not a DOomettick 

Laver within the Statute of 7 Anne xz. But the Court aid that the 

dor's Ser. Nature of bis Office fhewed him ta be a Domeſtick, and 

vant. living in the Doufe with an Ambaffado2 tg not requifite. In— 
Deed they fatd, where a Perfon Does not erecute the Dfiice, 
which be has his Ceftimontal for, but only gets himlelf enter’d 
in the Lift to bave the Wenefit of a Protedion, they will not 
{uffer it. And thts, the Counfel Mid, was the Cate fome Cime 
ago of the Morroco Ambaflador. 


The King and Wake 


ae Pee N Rule to ſhew Cauſe, why Informations in the Mature 
authority to S42 Of Quo Warranto fhouid not be filed againtt the Defendants 
adminiter £62 ekercifing feveral Dffices tn the Bozough of Southwold in 
the Oath of Suffolk, feveral Points of Conlequence fell into Debate ; and 
Office to — therefore the Court aid, they would not determine them upon 
theMembers ation, but would grant the Informations, that they minht 
vation, come before them in a moe proper Cay, One of the Points 
was, in Cafe a Charter is filent as tothe Perfon, who Mail 
adminiſter the Oath of Dffice of Burgeſſes, wyom Does the Law 
appoint to adminifter it? Judge Reynolds fad, his Opinion 
When No- Was, that none could doit, but by Dedimus from the Chancel- 
tice is given 102. And that, he ſaid, was the Cale of the Devifes. Qnos 
of a meeting ther Point mas, in Cale a Charter appoints nothing about 
in aCorpora- an Math of Dice, whether any, fuch Dath can be adminiſtred 
a ae all. And to this no Dpinion wes given. Chen fome Ditti- 
nefs, how far culties fell into Debate about Motice. And one Rule the Chick 
other Bu- Juſtice laid Down, that wherever Notice ts given for one partt- 
cannotbe cular Wufinefs only, the Body cannot go on to other Bulinels, 
goneupon. unleſs the whole Body ts met, and tt is Done bp Contents, ‘ 
I ulley 
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Tulley and Sparks. Vide ante 
S.C. 59, 67, 
T HE Lefendant not being able ta met Copies of the jd20- 79 
ceedings in the Commiſſion of Bankrupcy, upon account How far the 

sf the Rules not being Dawn up right; the Court ordered Cour will 
it to be Dawn up in this Wanner, That the Defendant fhould have Sve T#berry 
Liberty to take Copies at his own Expence of all the Proceedings upon fhall infpcée 
the Commiffion of Bankrupcy, that were in the Plaintiff’s Hands. Ce Procecdings 
Countlel feemed to make fome Doubt too, whether the Wond wrderaCom- 
riven to the Chancelio, mutt not be fet forth tn the Pleading mifion ce 
aS Well as the Petition. Wut the Court fad, thatis never gr "or 
fen in Evidence upon an Ifue of Bankrupey, and confequent- Vide poſtä.c 

iy there can be no Decafian to fet it forth tn the pleading. 


The King and The Borough of Plymouth. 


HE Defendants had omitted to chooſe a Wayor on the Char- Wher « 

_ ter-Dap 02 the Day after, and thereupon this Court Had a i, tSo0 to « 
Right to fend down a Crit of Mandamus to this Borough, Corporation, 
in Purſuance of an AE made in the late King's Cime, ta require requiring 
them to no to the Choice of a Mayor, And now the DQueikian them to pro- 
was, Dow the Crit ould be directed >? For on Rule to them srg ns 
Caule, why tt ſhould not be direited to thofe that have a Right 2 Mayor, in 
to elet, the Countel objeted, that it ought to be fent to the purfuance of 
Mayor, &c. accoꝛding to their Mame of Corporation. Wut it the Statute 
was anfwered on the other Side, that that would be a wong cf ——— 
Diretion, becauſe in Default of their going onto an Eleston yy givusis 
the laft Charter-Day, there was no WMayoratall. Che Court ro be dircd- 
faid, let it he dawn up wong or right, it 1s at thete Peril ea. 
for having it drawn up fo, and therefore they would not concern 
themfclves in it. And Judge Page faiv, that tn Brocafs’s Cafe 
of the City of London, wwhere fuch a Wotton as this was 
made, the Court would not go into it; tf the Direction ſhould 
he tong, they declared thep would quafl it. Wut however 
O92. Reeves produced the Ak of Parliament, by which the Court 
fain it appeared thts was the proper Diretion. And then 
they appointed the Day on which the Cletion ſhould be, anv 
the }erfon ta give Motice of it tn Purſuance of the At. 


Wilcox and Litchey ver. Pokinhorn. 


— Belfield movb'd, that the fate Sheriff of Cornwall might When a She- 
Deliver over to the pretent Sheritt the Goods, which he had v% vekes 
returned he had taken upon a Fieri facias, but could not tell Fyecurion, 
pro defe@tu emptorum. Foꝛ he faid, the Right of Ceiling them how far he 
determin'd with His Office, and therefore the Tit of Venditi- has a Rigbt 
oni exponas muff fe Diredéeo to the prefent Sheriff. And this is fell them 
Held in Yel. 44. But the Court far, that that Cale is report: herding his 
ed to the contracyin 2 Cro. 73. And fo this Point has been office be de- 
lately {etticd in the Cale of Clark and Wythers in Salk. Tiere: termined. 
fore they were of Opinion the rit of Diftringas nuper Vicecomi- 
tem fyould be Diteded to the prefent Speriff ; fo refulen the 
Motion, a * 

€ 
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The King and Long. 


What hall Mandamus Had been granted by the Court again the De- 
not be taken fenDdunts, wha were three Juftices of Peace, ta putin Ere- 
to bea Re ution the Statute of Forcible Entry. And now by wap of a 
Mandamus. Return to tt they lent up an Jnquifition taken before a Jury, 
which they had cauled to be tmvanetled, who find that the 
Parties complained of for the Entrp extratenuerunt poffefionem 
& adhuc extratenent, Which tS only an Indisment for a Forcible 
Entry, Chev annered to the Crit of Mandamus aq Certiorari 
too, and two Recognizances, Che Counſel aid, chat thts Re- 
tutn was no kind of Obedience ta the Writ; for the Writ 
commanded the Ocfendants to clear the Joffefion of the 
CUirongtecrs, and put the awful Owners into tt; where: | 
as they babe only procured them to be indied; and therefore 
fo2 this platn Contempt of the Wing’s Urit he hop'd the Court 
How for he Would grant an Attachment againſt them. He fain too, that 
oa i Ar. tere as a Cale fn 7 Geo. 1. which tag The King and The Ju- 
_elchment for {tices of Dorchgfter, where a Mandamus went to order the Juffices 
an improper tO finn a Poor's Tate; the Jufticcs made a general hufling 
Retorntoa FActurn, that the Rate was not made fecundum Adctum Parlia- 
Mandamus. menti; and in that Cafe the Court granted an Attachment. 
92. Huffey faid, that he was Countel tn that Cale, andit was 
granted upon the prefent Low Chief Waran’s Watior. 
Wut the Court (ald, if it was granted tn that Cale, they be- 
lieved it was the firſt in which tt ever was, But however here 
thep fad, they could not take this ta be any Return to their 
CCittt ; fo2 the Certiorari 15 enough of itſelf to bring the Indie 
ment up, and therefore they would ſuppoſe it came up upon that; 
and accovingly made a Rule upon the Defendants to make a 
Return to it. 


The King and The Borough of Liverpool. 


ae ita hey Attowep General came and produc'd the Charter of 
manner this Corporation, by which tt appeared, that they were ta 
Rules are choofe Gnder-Bailtfis, wha were tn the Mature of Wace-wear- 
— beers, on St, Luke’s Dap every Pear. Me produced Afidavics 
Which age t00, that thefe Deicers ulually had erecuted the Procetes of 
made forthe the Court in thts Woongh. Me fatd too, that there was a 
granting §=- ByLaw, that on the firft Wednefday tn every Month a Common 
Mandamul- Counſel Mould meet, which by the Conttitution confits of the 
rier” SBapar, Wailfis anda tele umber of the Commonaity, ta 
™ —— fettle the Gulinels of the Cogporation. Motwithttanding thts, 

a Common Council has not met for thele two Pears laft patt ; 

by which Weans many Leafes have run out unrenewed, no 
Cinder-Warliffs had been choſen all this Cime, and much Buſi⸗ 

nefs of the Corporation wanted to be Done, Foz which Reafons 

He appited to the Court foz a Mandamus to be ditecked to the 

WBapor, Bailtffs and Commoanaity of this Borough, to meet 

in Common Council accordingly, and to perform the Bufinets 

of the Corporation accowding to their Duty. He fatd further, 

that be bid in his Mand a Rule, which was alias Sic 

2 10 co. TI. 
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ro Geo. 1. whereby the Cart gered a Mandamus to tue, 

in as general Terms as thole he prayed hia in, ta the 

Mayo. and Aldermen of the Woreugh of Kingfton upon Hull. 

Cie Rule was, that a Mandamus fauld go to ower them ad 

agendum neceffaria Negotia Ville preditte. But the Ceurt maid, 

that they never knew a Mandamus go to require a Cope2a- 

tion to aſſemble themſelves, untefs there tacre then to the 

Court fome Batters neceflarp ta be Done tu the Corpozation 

relating to the Publick. Now they ald indeed, Officers to exe- 

cute JPo0cefles of the Court were certainly Winters of Fu- 

ftice, and therefore tf ſuch Perſons were want to be chafen, 

it would be very proper for this Court to interfere. Wut the Yow far a 
ature of thele Offices, they ſaid, was toa be Betermined by peers 
the Charter that created them. Andas it ands upon that, tC ranted re- 
appears that thep were only ta attend the Perſon of the Havg2, quiring Per- 
mithout any CClaps being interefted tn the Concern at the {u- 'ovs to pro- 
blick, Chen as to the Renewal of the Leates, they were Bar. sed" the 
ters of private Pꝛoperty, in no Clays fit fo require this opcers, — 
ſummary Interpoſition of the Authouty of this Court. Judge Reafon thar 
Reynolds tepeated it twice too, that if ft flood barely upon the hole om- 
Foat of the By-Laty, he thought a Mandamus would never ite ae do a 
to inforce it. He fald farther, admitting thefe Officers ta be Wye 
BPiniſters of Juſtice, He thought tt would be a veryſſtrange cion of pub- 
Ching foz this Court to oder the Corporation to chule them lick Juttice. 
now, when there ts a Dap certain appointed by the Charter fo2 

the Choice of them. Chen as to the Rule puoduced, the Chiet 

Juſtite fad, He remembred the Court at that Gime faping tt 

Was Dawn up Weng, AND upon that account ſuperſeding the 
Mandamus that iſſued upon it. However upon the Attorneß Ge— 

neral's deſiring to look a little tarther for Rules that have been 

Dawn up of this Mature, the Court made one to ſhew Caute. 

And afterwards Affidavit was made, that the Defendants had 

Heit a Court in Purſuance of the Rule; fo the Court difcharged 

It, and ſaid, they need not return the Mandamus. 


Anonymus, 


yA otien fas made to fet afidea Judgment, upon Account OF How far the 
the Plaintift's Dying before the Signing tt. Wut it appearing Coure will 
to be entred up as of the Cerm in which he was living, tie nor ler aide 
Court ſaid that was what was material, aud tt did net gnify ee caine 
When it was figned. And this, Jude Reynolds (aid, was the ton of its be- 
common Cate ot a Was giving another a Letter of Atreney ing figned 
to enter up Judgment againſt him of fuch a Cerm, and dytng after the 
the Gacation after ; where it is frequent to enter up the Jug: Perthof che 
ment afterwards as of the Cerm before he died, Accordingſy : 
the Court held tt to be regular. 


Fullnefs and Baker. 


HIS was a GUrit of Erroz in an Cjetment; fn which Cate 

tie Statute of 16 & 17 Car. 2. cap. 8. requites, that the ene! 
Defendant in the original Aton, who would ftav Crecution by pouehe up- 
fuch Ccirit, Hall be boundina Recoguitance Of fuch rec fonable on a jude- 


{EQ mene in an 
Eje&ment, 


and the Defendant enters into a Recognizance, h w far he fhall mot be required to jukify, 


When a Writ 
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Sum as the Court hall think pooper. Che Counfel fain, the 
uftial Recognifance tn fuch Cafe is of twa Pears Gaiue of the 
Land in Queftion, and in that Sum the Oefendant was bound, 
But pet the other Side would have had him juſtified. Mow the 
Court (aid, there tras no Realon for that ; for the Statute ap- 
points, that his Recognifance fhall be taken, and therefore whe- 
ther he can juftify 02 not, cannot be material. Indeed the Chief 
Juſtice faid, tt was a Queftion one Cime, whether he mult not 
Have two Wail to join with him; but it has been Determined, 
that the Party's on Reconnifance ts tufficient upon the Uords 
of the Mt. So they would not make him juftify. 





Blackborn qui tam and Daniel. 


Vide ante R. Reeves 10% moved on the part of Hall, who was com- 

S.C. platnd of before, And he faid he did not at any Ching 
for the Plaintiff after the Defendant imployed him; and as to 
his not taking Due Care of the Caule, he faid, the Defendant 
firft imployed one Collins, who Died, and then when Hall began 
to be imployed he weit ta Collins's Arent ta tnquire about the 
State of the Caule, and he fent him cAord, that the Defendant 
Had pleaded, and when the Proſecutor ſhould proceed any farther 
in the Caule he would fend him Cow of tt. Cpon which the 
Court fad, that they thought this a tufficrent Excuſe to clear 
Him of an Attachment, 


Smith and Bear. 


ihakerhe QO* E Crosby, who was Attognep fo2 the Defendant, gave No⸗ 
proper Per- tice to the Plaintiff, that he would file common Bail. But 
fontobecon- NOt Being an Attomeyp of this Court, filed it in the ame of 
fideredas one Stokes. Che plaintiff's Attorneß however looked out fo2 
Avorey ™ Stokes, and ferved Him with the Declaration, which the Court 
auſe. fata was irregular; for be ought to have ferved Crosby. Ac- 
cordingly upon the Wafter’s Report fet aide the Judgment. 


Anonymus. 


How far Ar- (\N Motion to diſcharge a Perſon of Articles of the Peace 
ticles of the O upon Account of His being convisted upon an Indickment of 
Peace Kall qSatterp for the Dffence, which was the Foundation of them, 
not be dit fhe Court refuled to Voit, For they Calv, the Indiement was 
we to punith him fo2 what he had done, and the Articles mere to 
prevent him from doing fomething wore. Chey fatd too, that 
the Coniston upon the Jnditment was a farther Argument of 
the F2ccellity of the Articles. 
How far an 
Award fhall 


dette said Philipps aad Knightley. 

Rotate GOHIS was an adion of Debt upon an Arbitration-Wond. 
not making Che Dekendant pleaded no Award wade. Che Plaintiff 
anEndofall replied and fet forth the Submiflion to habe been of all Bat: 
the Maxers org in Difference between the Parties, that tn Purfuance of 
the Submits Hat the Sebiteatozs awarveD, that one Marthall om whote * 


fion. 


J ee — — 
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hal€ the Submifion was made, Dekendant, ſhouid covenant to 
indemnity the Plaintiff awain ail future Colts attending an 
Aiton that he had againſt him in the Common pPicas on Behaif 
pf himſelf and the Poor of the arih of =, and that they Ca 
with thts Marfhall (whe was nat JSarty ta the Award, but tnte- 
refted in it) ſhould meet at a certain PMace on a certain Day, be- 
tween the Hours of Cen and Cweibe, and that Marthal! ſhould pap 
the Plaintiff 281. Che jolaintif avers, that the Defendanut and 
he met between the Hours aforeſaid, and continucd at the place 
appointed, but fays, that Marfhall did net come, nor any for 
Him, for which he brings this Aion. Apon witch the Deken— 
Dant Demurs. And now hrs Couniel took two Ercepiirens ta 
the Replication. Che one was, that the Award was ust in 
Jurfuance of the Submiſſon; for the Submiffion is, that the 
Arbitraters Hall make an Cnd of all Watters tn Oifference ; 
Whereas It appears by the Award, that there was a Sutt de— 
pending at the Cime, and the Arbitrators have nat put an End 
to it, but onip ordered, that Marhhall fheuld give a ond of In— 
demnity to the Plaintiff not ta go on With it; whereas they 
fhould habe odered, that Marhhall hould have difcantinued bis 
Suit, o2 done Comething of that Mature. Che other was, 
that the Breach ts net tell aſſign'd; fo2 the Plaintiff oniy fays, 
that the Ocfendant and he met between the Dours of Cen and 
Cwelve, and continued there, but tt Does not appear, that thev 
were there all the Cime; fo that Marhhall might babe heen there 
notwithſtauding. Co the firft Ercention, tt was anlwered on 
the other Side, that a Court of Equity twouly make Marhhall 
put a Stop to his Suit upon this Award. And to this Purpoſe 
was Cited the Cale of Beckett and Taylor, 1 Mod.9. Co the 
other it was ſatd, that it ſhall be tntended he continued there 
all the Time, unleſs the contrary appears; and therefore if it 
was othetwife, the Defendant Mould have fhewn it in Hts Re— 
jointer, Powever the Counſel laid, whether this Breach was 
well aligned o2 not, was but Surplufage; for the Defendant's 
Pleading no Award mave, admits a Perfozmance tn ne Part 
of it; and therefore when the Plaintiff heus forth an Awara, he 
need not fay any Thing farther. Elpectatly toe, he fad, thts 
could not be taken Advantage of upon a general Demurret ſince 
the Statute for the Amendment of the Law. Che Chick Justice 
faid, that_he only intended this ſpeaking ta the Cale to be ta 
Open the Difficuitp of tt, and therefore he ſhould only give his 
Opinion tn general, that be thought both the Ercepttans would 
KA pretty hard with the Platntiff. And as to the tak Ching 
mentioned, He fad, the JOzinciple the Counfel tent upon was 
not Law. Vide poft S.C. - 





More and: Jones. 


HIS Cale Was now more largely (poke to than it was upan 

the fuzmer Arqument. Chere was nothing thet was tata 

bp the Court then, but what they agreed in now; but pet fome 

new Watter was relelved ty them. Che Chick was, whether the 

DOefendant’s Demanding Oyer of this CUriting, and its appear: 

ing upon the Oyer, to habe been sk ie fign’d, feara and il 
! ver 
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Ante 61. S.C, 
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Videante 56, 
S.C. 


Term. Mich. 2 Geo. Il. 1728. 


ver'd in the JD2efence ot uch CAitnefles, had not cured the Defekt 
in the Oeclaratiorn, Fo2 this Purpoſe the Plaintiff's Countel 
cited the Cale of an Action brounht upon a Batl-bond bp a She— 
riff, and the Plaintift's not Hewing tn hts Occiaration, that the 
Batl-bond twas given to him in the Mame of his Office; in which 
Cate if uothing farther appeard, the Watl-bond would certainty 
he void; pet when the OcfendDant Demands Oyer, and bp the 
Sight of the Wend tt appears it was niven to Him tn the 
ame of his Dice, it has been held to be mood enounh. A 
Cafe to the like Purpoſe was Cited out of Cro. 209. Jn the 
fame Wanner tt was ſaid of Letters Patent, they map be fet 
out wꝛong In Pleading, but pet the Profert in Curiam Helps them. 
Chele Cales the Court admitted, but pet they (aid, they do not 
come up ta the Cale tn Queftion; for hy the Oyer a Criting 
Is only Cet forth, which has thefe CUorꝛds tn it, figned, fealed 
and delivered, but it Does not appear that that was ever Done 
but tm the Cales cited, by the producing the Inſtrument 
the Ching tt (cif appears to have been Done. And as ta the 
Cate tn Croke, the Oefendant admits it by his Plea. So mn 
our Cale Judge Reynolds fatd, tf the Defendant Had prayed Au- 
ditum Facti in Narratione mentionat’, fe did not know, but that 
Cale might habe come up to Croke’s. However, befides this 
Matter about the Oyer, a good Deal of Strefs was laid by the 
jolatutif’s Counſel upon the Co convenit, in oder to ſhew, 
that that was a technical (Uoꝛd as well as Factum, and of Con- 
fequence carried with it an Implication of there being all Circum- 
tances complicd with neceffarp to found an Adon of Covenant 
upon, Co this Purpoſe he cited the Cale of Atkinfon and Cotef- 
worth, Paf. 8. of the late King. where the Plaintiff had charged 
in the Declaration, that the Ocfendant per fcriptum obligatorium 
convenit to DO fuch and {uch Ais. Jn that Cale, it was argued, 
whether the Oeclaration was good o2 not. It was held, that it 
Was good; there fome of the Judges put it upon the Tos 
Scriptum obligatorium being technical, and others of them upon 
the Uord convenit being fo. Che Court fatd, they paw a great 
Reyard to the Opinions of thofe Judges; but pet they could not 
fer, how convenit could carry with it thafe Circumftances; fo2 if 
it could, then convenit ould Do alone of it felt, which never 
Was heard of. It was hinted at farther by the Counfel, as it 
this Form was ulual to declare tn, th the Cammon pleas. Che 
Chief Juftice fatd, if that could be made out, it would be verp 
hard, that this Courts Declaring in another CHap Mould over- 
tutn the Peecedents tn that Court; but that be did not think 
that that could be the Cay of Declaring in that Court. Ga fo2 
thefe Beaſons the Judgment below was reverſed. 


The King and Wefton and Weltley. 


N Inkformation of Perjury was applied for againt the De— 
fentants lat Cerm, fo2 voting fo2 Knights of the Shire 

of the Couity of Dorfer, and ſwearing that they hada ftufficient 
Freehold tn Pool in that County; whereas Pool 1s a Cown and 
Couity oF it teif, out of the County of Dorfer. Che Court fara 
at that Cinte, that ik the Counlel thought preper, they might 
apply to the Ailes, but this Court would not concern rae 

i eye 


s 
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felves in ft. Che Gand Jury there returned Ignoramus upon 
their Gill of Indtement; and therefore the Counlel came again 
and applicd for the Information; but the Court refuted it ; for 
they thought tt would be ftrange, that a Man fhould be punify’a 
fo. JIerjury, for being miftaken tn a Point of Judgment; and 
therefore they thounht the Orand Jury did right. Chen the 
Counlel fatd, they did not. know, how they could prevent thele 
Chines for the Future. Wut, the Court fatd, the Sheriff ought 
not to allow of their Cotes, and that that was the proper We- 
thod to be taken. 


The King and Roo and Glanvil. 


— Belfield moved foꝛ an Information againſt the Deken⸗ 

dants, fo2 making one Alden Dunk, and then drawing Him in 
to finn a Mote for 2cl. Wut the Court faid, they would not 
{et a Matter of Civil Right be tnfluenced by an Information of 
a criminal Mature. Chey fatd indeed, chat where a Wan takes 
a Bond o2 Note out of anuther Perſon's Hand, which that 
Perſon has a Demand upon him for, and tears tt, the Court 
Will grant an Juformation again him. 


Sir Thomas Eveskyn and Merry. 


ne was a Writ of ECrroz upon a Judgment in the Com- 
mon Pleas; and now feveral Creeptions were taken ta 
the Declaration, Firſt, tt wes, that this was an Aion found- 
ed upon a Bill of Erchange, and therefore the Bill of Er- 
change ought to bave been laid ta habe been mave according ta 
the Cuftom of Merchants. Another Erception was taken fo 
its not being (aid, to be figned by the Party, that dew it. A 
Third was, to2 its not being ſaid ta be accepted tn CCiriting by 
the Defendant, whereas by the Stat. of 9 & 10 Will. 3. c. 17. 
this is neceffary. Che laf was, that it was not lain to be 
made for Clalue received; fo2 it 15 only ſaid in the Declaration, 
pro valore in manibus accommodato de denariis Querentis. Che fe: 
cond Exception chiefly ftuck with the Court. Foꝛ as to the firſt 
thep fain, it bas been Held often, that the general Cuftoms of 
Merchants they are obliged to tike Motice of; and therefore 
they are bound as Judges to know, whether this Wil of Er- 
change ts within that Cuffom. Co the Chird, they aid, that 
indeed the Statute of William required the Acceptance to be in 
Writing, where a Perfon weuld take Benefit vf that At; but 
it Docs not require in general, that the Acceptance Mall be bp 
underwriting. Coa the lat they faid, that Galue received is 
not neceſſary to be laid in the Declaration, and therefore they 
would firtke out that Clauſe pro valore, &. as Surplufage. But 
to the fecond Exception, the Court feemed to think, there was 
a little moe Difficulty init; for they anmitted, that fecit notam 
would not be good in an Aion upan a promiffory Mote; and 
then the Queftion wags, how fecit Billam coult? Wut the Court 
feemed to think, that a Signing ts neceffarp to be {aid in an Ac- 
tion upon a promiffary Mote to bing the Plaintiff within the 
Benefit of the Statute of 3 Ann. c.o. twhich requites tt. But 
they deubted, whether a Will of Exchange Mall not he a 
er’ 
% 
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How far the 
Court will 
not grant an 
Information 
apainft a 
Man for ob- 
taining a 

ote from 
another un- 
duly. 


What fhallbe 
a good De- 
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der'd as a technical Cow, and confequently will include the 
Circumtances of Signing. Cie Court fatd th the Argument 
of this Cafe at another Day, that there was no Occafion for 
Clalue received to be in the Wl ef Erchange itfelf, fo afftm'd 





the Judgment. 
The King and Hales. 
How far — HE Defendant es tidied for forging an Indorſement of 
Trials at Bar a Mote of Sool. which Indittment teas preferred againſt 


poe him at Hicks’s Hall, and was aftertuards removed up bp Certiora- 
criminal © Ti into this Court; and new the Attorney Ocneral moved, that 
Cafes. it might bp tried at the War nect Cerm. He fata, this was 
not mdeed a Proſccution carried on by the Diregion of the 
Crown, but only f{upported kpon the Cxrpence cf a private Per— 
fan, however he mentioned twa Cafes, where the Court Hav 
ntanted the like Botion with this, upon the Application of the 
ings Attozney. One was tye Cale of the King and Ward; 
the other the Cafe of the King and Johnfton. Che Attoeney Oencral 
fad tov, that ſtrictly this Matter cannot be tried at the Sittings 
Without bis Leave; for every CUirtt of Nifi prius tn Cetminal 
Cates mut be figned by him, to bave his Confent. But the 
Court fatd, tf the Attorney Had made this Botion tn Rinht of 
his Office at the Jnftance of the Crown, it was certainly de- 
mandable ef Kight, the the Erial was moved to be Had in air 
ifuatic Cerm. Wut here the Attorzney moves only as Countel, 
and therefore he can only appiy to the Court upon the owinarp 
Circumfances, which thele Wotions are granted ou, which are 
the Length 02 Dificulty of the Cale. And here, thep fatd, no- 
thing of this was pretended. Che Chick Juice fad, he re- 
menibred very well the Rule for granting the Crial at Bar in 
that Cafe of the King and Johnfton was founded upon the 
Length cf Eramtination, that wouid be requit'd in that Cafe. 
Ind as ta the Cale of the Wingy and Ward, that Peolſecution 
was carried on by the Diredion of the Moule of Lows, which 
might Influence the Court to have had the Crial at the Bar. 
And as to what the Attoyney (aid, about the CUrits of Nifi prius 
being finned by Pim, the Court fad, be map very well refule 
it in JD20fecutions at the SJaftance of the Crown; but tt is never 
Done tn Jd20fecuttons of this Mature, which are confidercd as 
the Suits of prtvate People, tho’ the Wing’s 32 me ts made ule 
of. Judge Probyn tho’ fad, that this was a Fowcryp of a Note of 
Mand, and concerned publick Credit in general, and therefore be 
RID not know but the Confequence of this Cate might make it 
fomething diſtinguiſhable from others. Dowever the Wotian 
was afterwards granted upon the Attoweys ſaying, that he 
Had fince yot the King’s Command to carry on this Proſecution. 


. Wills and Hern. 
How far the 


taking an AC- Ow King was Wail for the Defendant, and when he came ta 
fignment ofa give his Batl at a Judge’s Chamber, he altered the Plain 
Bail-Bood is tift's Charflian Mame, anv changed tt te Thomas. ow the 


caly he =COUTt fad, this was no Gail to that Aiton, anv theretone fee 
2 i 


medy. 


we 
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afide the Judgment, upon Account of the Ocfendant’s Having 
never appeared. Chep ſaid, that the Plaintiff ought to have 
look'd on the Wal at the Ctine it was given In; and that now 
the only Remedy was to take an Aſſignment of the Watl-Wond. 








The King and Baker and others. 


HE Cotnfel came to Hew Caule upon a Rule, that was 

made tn this Cafe. Wut firft 92. Pazakerly made an Ob- 
jetion again the Afitabvits, on which the Rule was made, that 
thep were titied tna Caule of Holdfaft and Baker, whereas the 
Fats in thoſe Affidavits cannet any Gaps affet that Caute;, , 
and ik they Mould chink proper to indit the Perſons that made 
them fo. Perjury, they could oniy indict them foz Perſury in a 
Wotion fo2a Rule te obtain an Information, and as the Afßda— 
wits were titled in a particular Caule, they could not produce 
them on ſuch an Jndigment. Wut the Court fata, that at th: 
Cime thole Affidavits were made there tas fuch a Caule de- 
penBiny, as Holdfaft and Baker, and thele Afidabits concerned tt. 
F902 they charye the Defendants with contctemy ta raiſe up and 
ſuborn Cvidence againſt the Plaintiff. Fo2 which Realun the 
Court owered the Counfel ta proceed. Gnd now upon Reading 
many Aibabits the Cale appeared to be, that this Turner, wha 
is mentioned before, with one Quinn, Hav entred into a Contr: 
vance with Cwo more to fet up a wham Story about Turners : 
Marriage th Oder to get Wonep out of the Oefendants, bp 
perluading them that bp the Oticovery they might obtain a new 
Crtal and fet alive the foxmer Gerd. Turner and Quinn find- 
ing at laft, that they could not habe their Ends cf yecting Mo— 
hep out of the Defendants, turned Sides now with an Appear- 
ance of ferbing the Plaintiffs, in Dapes that by this archer Ham 
Stow about the Confpiracy they might amuſe the latutitis, 
and get fomethiny out of them. Wut tn that tyep couia 
not fuccecd neither. However the Counfel for the Rule far, 
that though it Mould be diſcharged as ta Baker and feveral of 
the other Defendants, pet they hoped it would be made abfolute 
ag to thafe Cwo, who jotned themlelbes with Quinn and Turner 
in the firſt Contribance. Wut che Court laid, they would not 
grant the Juforzmation againſt them neither, for they would ne- 
ver let them be punifhed, and thee ta Cantederates go acguit- 
ted. And if crofs Jnformations Hould go, then only his Evi— 
pence could be allowed of, whoſe Anfornation Hould happen to 
be firft tricd. Cherefore the Court theught, that the paper 
Uap was to apply fo2 an JndtHment to the Grand Jury. 


Farthing and Wright. 


N this Cale the Writ of Erroz upon a Judgment inthe Com⸗ How far a 
mon Pieas was teturnable two Cerms betore the Judgment Wri of Tr 
given. Apon which the Plaintiff, moved, that his CArit might gusmeawch 
be amended. But the Court ſaid, they thought they ought cor. 


to quaſh tt with Cofts ; whitch thep accordingly v0, 
Aa Lamb 
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Lamb and Rofs. 


The Courfe HE Oefendant was an Attomey of this Court, and lived 
of Proceed- too Miles cH; the Plaintiff filed a Bill againſt htm, and 
——— ſent it him Down, and at the fame Cime ſerv'd him with a four 
an Attorney Days Bante ta pleed; now the Counfel laid, that tt twas impafi- 
bie for im to plead within that Cime, and yet the Plaintiſt tm- 
webiately after the Cimefigned Judgment, Che Defendant o2- 
Bered his Agent ta picad the Oeneral Iſſue for ytmas Coon as pol 
fibly be could ; and therefore the Counfel moved, thatthis Judg— 
ment might be fet afide. Wut the Court ſaid, the Judgment wes 
regular, and therefore they could not do it, And Judge Page fait, 
that Attemies of this Court are always here by themfelves 
02 theit Agents, 


The King and Roberts. 


How far the R. Lee moved for ain Inkozmation againſt the Defendant, 

Court will = | for publiijing a herp great Refiedten upen the African 

Information Company in one Of the Mews Papers, by charging them with 

fora Libel. having Cupported theit Crade ty Creacherp and Fraud. Wut 
as this was only a Dilpute about a Matter of Crave, the 
— thought tt weuld be ſutficient to apply to the Gand 
ury. 


The King and ſohnſon. 


Vide ante Ae Attorney General moved for Judgment againt the 
S.C. 79. Oefendant, who was Outlawed for Digh Creaflou at Hicks’s 
Dall upon an Indiement, that was there found agatnft him, 
fo2 dimintſhing end guiſding over the current Coin of the 
ingdom. Che Ocfendant betng Demanded what he had to fap, 
why Judgment Hould not be pronounced eratnf him, defired, 
that a Plea Which he produced might he read, which was Done 
cecowingly. Che Subftance o€ it was, that he furrendered 
himſelf into the Hands of the Chief Juice, that he was 
at Flufhing in Holland at the Cime the Outlawp was po- 
nounced, (which was tn February fafi) and then traverted the 
Charge tu the Jndiement. CGpon which the ——— ſaid, that 
as this was a new Cale, he Hould at prefent only deſite a Copp 
of the Plea, Upon which the Priſoner prayed, that he might 
hate a Copy ot the Indiment and Counlel aligned him. 
But the Court told him, that that he could not have; fo2 
He was not within the Statute of 7 W. 3. 3. which gives this 
Privilege only in Cuch Crealous, whereby there ts a Corrup- 
tion of Blood. Wut as to his having Countel te everp JOotut, 
concerning the Dutiawwy, the Court toto hin, he was intitien 
to it of Right ; for thatis @ Watter celiateral to the princi⸗ 
pal Charge. 


Vide poftgr. 
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The King and The Inhabitants of Benjoe. Wee 

S. C. 66. 
N Rule to thew Caule, why an Order of Seſſtons Mould gowfar a 
not be quaſh'd, the Cafe appeared to be, that a Wan Had purchafer 

purchated an Acre of Ground within thts Pariſh, which he parw mali gain a 

251. fa2, and tien built a Moule upon tt, which he ited in for Setlemenc 

nine Wonths, and afterwards {eld the whole for sol Cyan wrrscee 

Which the Juftices at the Seſſions adjudged, that by this Pur⸗ 

chafe he gained a Settlement within the Statute of 9 Geo. 1. 

Gnd now for Caufe 992. Reeves ſhewed, that though that Sta- 

tute only povided, that whoever Mould pay 301. for the Pur— 

chafe of Land tn any Pariſh ſhould gain a Settlement bp it ; 

pet fuch a Purchaſe as in the Cafe tn Quettion was within 

the Realon of that Ad. Fo it was moe probable, that a Wer- 

fon who could give 251. fo, a Piece of Ground, and lav out fo 

much Woney upon it as he dw, would not be a Charge to 

that Pariſh, than a Perſon, who could afford barely to give 

gol. for fuch a Purchaſe. And thele Aes relating ta the Poor 

Were, he faid, to be taken by Equity; and for thts purpale 

cited a Cale upon the Stat. of 3,4 W. & M. rr. where it was pelt 

that the Service of an unmarried Werlon, having Childen 

that were grown up and met a Settlement elſewhere, was 

Within the Equity of that Statute. So, he fad, upow that 

Statute tt was Held too, that tf a Perſen was tn Poſſeſſion 

of a Freehold or Copyhold, cz even a Leaſehoid Ettate, he need 

not give Notice te gain Him a Settlement. However the 

Court ſeemed pretty clear in their Opinions, that fuch a Pur— 

chate ag in the prefent Cate, wes not within the Wenehe of 

the Statute cf 9 Geo. 1. becaufe it by no Weans complied 

with the Cerims of tt. And they tere not to canfider whether 

fuch a Perfon as this, was fo likely to become chargeabl? as 

the other ; fo that would {ead them inte a wild Enquiry. 

Dowever Judge Probyn faid, that he did not know, whether thts 

Cale might net fall within the Statute of 13 & 14 Car. 2. 

— eat Were tn fome Doubt ag to this lat Point, fa it 

ood over, 


The King and Johnfon. 


Vide ante 


. E : J ? 79, 99 
4 phe Court now fad, that there was a Wiflake fn the Priſo— 
ner's Pilea, fo2 upon the Face of itit appears to be a Plea 
as of Wednefday laft, whereas the Outlay was not bought 
into Court till the Saturday following, Chey tad, they men— 
tioned it ta prevent any Surpeize 02 Oifaculty that the Pui— 
foner might otherwiſe fail into. Upon which the Dekendant's 
Counlel laid, that tf the Attorney Ceneral pleafed, he might 
waive this Watter_as to the Dutlawey, and go on wholly up- 
on the Indigment. And they fatd, that this fame Ching was done 
in the Cale of the Regicides. Wut the Attorney Oeneral ae 

. that 
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that tn that Cafe the then Attarney General had O2ders trom 
the Crown to content; and without them he din not think be 
had Authorty ta confent. GSathe Court feemesd to think, that 
that was a Batter much to be queffioned. However the At- 
tomey fad, that he was trifling all Watters fhould be taken 
cut of the wep, that might any CGaps entinale this; and there- 
fore fe would new lap thet Queffton aide tn relation ta 
the Surrender, and readily own that this was not fo ftrong 
us Sit Thomas Armftrong’s Cale, and therefore that the Sur— 
render was gsod. Fo. tn that Cafe the Defendant was taken 
up upon the Outlawp itfelf, whereas in our Cale he was tae 
ken tnto Cuſtody upon an Clcape-CUlarrant. And of this Opi- 
nian was the Court, Pet he fad, that in thele Proceedings of 
the OefenBant avout his Defence there was great Ancorrectneſs, 
and therefore he vould mention them now, that they might be 
put inte a better Manner, fo as not to be made a Peecedent 
of. we fatd, the putting tn a [Blea and Suggeſtion both, was 
monn ; fo2 the Puiſoner muft certainty flick to one; and then 
he doubted, whether a Suggeſtion could be entered upon the 
Koll, without the Leave of the Court. be fato too, that the 
Traverſe to the Jnoiement was put tn tao foon, faz the De- 
fendant as pet has not been arraigned upan it, and theretore 
he couid take no Iſſue uponit. CAbich Point the Chief Ju— 
ſtice afäürmed teo. fo2 thefe Reafons the Court thought it ad— 
bifeable, that the Counfel ſhould take theit Plea back, and 
plead oretenus; and they fad, they fhoult make no Scruple in 
giving fich an Order; for if the Attozney Had Demurr’d to it 
Hi Pate —— they ſhouid have given Leave to pave had 
it amended, 


Nayler and Scot. 


Te E.Gotion fo2 a Prohibition, that tras made beforein this 
Cale, was upon the Foot of the Libel, and now 952. Reeves 
came to fhew Caufe upon a Rule that was then made. But 992. 
Fazacherly fatd, that fince that Cime they had pleaded below, and 
vented the Cuftom ; notwithſtanding which the Plaintiff was 
there gomy on; now he fad, tf the firſt Watter Hould go againſt 
them, thep ould move upon this other Footing ; and therefore 
it would a good Deal Morten the Wufinefs, iw the Suggeſtion 
was amended by Confent, and made accoding as He has open 
ed it now. Upon which tt was amended bp Content, 


Davie and Davie. 


ee ie Darnel came to the Caufe the other Day on a Rule 
that was enlarged tn this Batter; and the Caule, that he 
then ſhewed, was, that the Perſon, whom they arreſted was one 
Davis, and not Davie, and therefore he hoped the Rule would be 
Difcharged. Apon whch 92. Strange Detired further Cime ta 
Cleat this Batter. Wut the Serjeant fatd, that at that Rate 
there would be no End of this Affair, Powever the Court did 
give farther Cime; for thep fatd, that this was a new Crecu- 
tion, that was frarted; and therefore tt was proper the Be 
v ij I 
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Side Hauld have Cime to anfwer it, which they according wave. 
And now 992. Strange produced an Affidavit from the Baral, 
that the Defendant twas Committed by the ame of Davie; but 
that the Security he gave to have the Benefit of the Rules 
was by the ame of Davis, fo as there can be no Difeute as to 
Identity of the Perſon. CGpon which Serjeant Darnel made a 
nifferent Defence; and faid, that the Defendant was a viſible 
Wan tt Newington, working openly at his Wufinels for ſeveral 
Mouths tonether before this Areeft, fo that there could be no 
Occaſion fo2 any Contrivance to get him out of the Rules; anv 
Diredly denied that any Force was uled in making the Arreſt, 
which was (wore to be out of the Rules; but the only one was 
when they were carrying him though the Rules upon this 
Atreff, and je was for making an Efcape. Wut the Court 
faid, it appears there was a Contrivance ufed to get him out ot 
the Rules, and therefore thep made the Rule abfolute. 


Dr. Snape and The Bifhop of Lincoln. 


Ox Demurrer in Prohibition the Cale was, that one 992. How far the 

Dale, a Fellow ot King’s Co ligne in Cambridge, had made only Reme- 

a Speech upon a publick Occafion in the Hail of that College, ys '9 ee 

in which be refietedD upon the JProvoft and Felloms. For Vie, 

which Realon they put_him out of Commons, and ordered 

him to retire ta bis Chamber. pen that he fent them 

Mod, that he would appeal to the Cifito2r, and for that Pur— 

pote deſired Leave to go outol College. Wut without having 

any Leave given him be went out accordingly and appealed to 

the Biſhop of Lincoln; upon which they expell'd him, and from 

this Sentence cf Erpulfisn he appeald anain. Che Bithop ac- 

cowingly came into the College, and vifited them upan this Ap- 

peal. And whether he hada Right to do ſo o2 not, was the Queftt- 

on now before the Court. 92. Reeves was Countel fo2 the Plain⸗ 

tiff. And in bis Argument he laid tt Down, chat tn all Cem- 

poral Foundations, the Founder and hts heirs are Giiters by 

Law, uniets another Perſon ts particularly appointed, be 

{aid too, that either this Giſitatozial Authautpy may be diſtri— 

buted inte different Dands ; o2 one Perſon may be appointed 

partial Gifiter, and the rematning Part of this Power map 

continue it the Dands of the Founder and bis Heirs. Now 

this, be fatd, was the poefent Cale. So2 Hen. 6. wha founded 

this Callene, thought proper to intruſt the Biſhop with the Ex— 

ercife of this Authority only th particular Jnftances ; but the 

remaining Part of tt he either kept to bimlelf, o2 would not 

Habe it erercifed at all, f02 the fake of the Repote and Quiet of 

the Body, And this, he fad, appeared from the 6sth Statute 

which appoints the Giſitoꝛ, and is ſtiled, Statutum de Vifitatione 

Epifcopi Lincolnienfis per fe vel ejus Commiffarios in dicto Collegio 

facienda. The Statute beging, Cum fperemus quod Epifcopus Lin- 

colnienfis (ficut noftri Collegii Regalis Vifitator effe debebir) Jurium & 

Privilegiorum Collegii Confervator effe velit; Idcirco volumus & liceat, 

that be hail have ſuch and fuch particular Powers. Wow he 

faid, that the giving the Biſhop fome particular {Powers in this 

laſt Claule was @ ——— the general ae 
which 
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which be might have feemed to have given him before; fo2 
otherwiſe this Clauſe mould be without any Cffet. Wut what 
He fata fully Determined thts Matter was, that there comes 
afterwards a Ciaufe in this very Statute, which has Wena 
tive CUords tn it, and fays, that the Dodinary Mall have no 
farther Power, than has been particularly gtven him. Che 
Tio ws are, per premiffa tamen predicto Epifcopo Lincolnienfi feu 
ejus Commiffariis, quoad alia, quam in prefenti noftro Statuto Regalis 
Collegii & aliis noftris Ordinationibus contenta, aut quod poflint citare 


-extra Collegium, 02 come in but once tn thee Pears to vifit, un— 


iefs requetted by the Provoſt and Wurfers, aut aliquam aliam Po- 
teftatem, concedere non intendimus ; fed Poteftatem hujufcemodi iis & 
eorum cuilibet adimimus omnimodo. oweber 952. Reeves ſatd, t£ 
he Mould admit, that the Bihop had a general Authazity of 
eramining into all Watters relating to the State of the 
Collere, when he came tn bis trienntal Ciifitation; pet there 
was no Peetence to fay, be could come tn upon a particular 
Gppeal of a potbate Fellow; for this Statute refrains bis 
coming mat anp other Cime than his general Cifitation, un- 
iefs called th by the Provoſt and Wurlers. Welides he fatd, 
the Statutes appoint, chat every Fellow and Scholar hall take 
an Dath not to appeal tn anp Cafe; for the Cos are, Thar 
they {hall obey the Orders of the Provoft and Fellows abfque appella- 
tione aut querele obftaculo quocunque. But the Attorney General 
anftucred on the other Side, that as to the Crtent of the Wi- 
hop's Authority, he thought it clear, tt was General and Uni— 
verfal; fo2 the inffancing in Come particular, principal Parts of 
this Authority could never take away the Rett of tt, which wag 
given by the general ows, He fad it was a common CUap 
Of penning almoft all Statutes of this Mature. And fo this 
Point is ſettled tn the Cale of Philips and Berry, 4 Mod. And 
as to the Menative Claule, that, he fad, did indeed confine 
the Wifhop to the Place in which he Mould ererciſe bis Juril 
Ditton, and to the Cime tn which he hould make his general 
Ciifitation ; but was far from tying Him up to the Jnftances 
juft befoge mentioned. Chen as to the Bifhop’s coming in up- 
on a particular Appeal of a puvate Fellow, he (aid, tt was de— 
terintned in the Cafe juſt before cited, that thougha Cime is 
ftated by the Statute fox a Cifitoys erercifing bis general 
Jurisdiition ; pet as incident ta his Office he map de jure at 
any Cime make a particular Cifitation on a pabvate Appeal, 
and examine into the Batters he was requefted to inquite in- 
to, uniefs there ts an expreſs prohibitoꝛy Claule to the contrary. 
Wut that, he ſaid, was not in the prefent Cale; for at the moſt the 
Ciaule, which the other Side relyd on, ts but Doubtful and 
obfcure ; tiie (Uorꝛd adimimus being inno CUlays proper to figni- 
fy a reftratning of an Quthoty at that Cime given, but ta 
take away an Authozity that was given, o2 might be thounde 
to be given before. Now as to that, the Attorney fatd, it ap- 
pears bp another of thele Statutes, that Hen. 6. had obtained 
a Bull from the ope to take Away the Ordinary Jurisdicion 
of the Biſhopof Ely over the Members of this College, and ta 
give it to the Biſhop of Lincoln. Bp twhich At tt was lome— 
thing Doubthul atthe Cime of the making of thefe aa tcc 

I hether 
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whether the Biſhop of Lincoln Had not a Power of difiting this 
Collene, as Ordinary. And there are teveral Opinions cats 
tered amongſt the old Books, which fabour this Motion, though 
now the Lawis fettied to the contrary. Chen the Delign of 
this Claule potitiy might be to take away frem the Wifhop 
all Colour of vifiting upon that Account. Upon which, the 
Attomey (aid, He would now confider the Force of the Oath. 
Che Foun of it ts not tn general Cerms as the other Side 
ſtated it; but only the Party (wears he will not Appeal, when 
he thall be puniſhed propter fua delicta fecundum exigentiam Statu- 
torum. Now, wha is the proper JPerfoir ta judge of the Delerv- 
edneſs of this Puniſhment, but the Cifito,? And’ as ta the 
Tod Appeal, which was relied on by 992. Reeves, M2, Attorney 
faid, it might be underſtood of Foreinn Appeals ta Courts 
Temporal o2 Ecciehatical, and not to this Statutable Gitfite., 
who was appointed to redrels all Grievances of this Mature; 
and to this Purpoſe be cited 2. Yerbury’s Wale, 1 Keb. 166. 
and Appelford’s Cate, 1 Mod. 82. Upon which Watter he pray'd 
{62 a Confultation. Wut the Court aid, that this was a Cafe 
of a good deal of Contequence and Diiicuity, fa would not Be- vide por 
{iver their Opinions tilt the nert Term. ere 








The King aad Johnfon. 


HE Defendant's Counſel being defirous to hang on this Vide ance 
Indictment to Crial this Cerm, the Attorney General fai, ©: 79, 9% 
that he ſhould be as willing te do it ag they; but it could nor °™ 
potibly be Done; becaule as this Wnditinent wes not originel— 
ly found in this Court, there muft be fifteen Days between the 
Ceite and the Return of the Venire facias ; accowing to Sanchar’s 
Cale tit Coke's Reports. De (aid tea, he ſhould be wlad if this 
Indickment could be fent down by Mittimus into the Court front 
Whence it was brought up, upon the Statute of 6 Hen. 8. 6. but 
that Statute only ertends to Indickments of Murder and Fe- 
lony. Gpon which 172. Strange fatd, that by Cunfent of the Oe- 
fendant the Venire might be antedated; for there being fo long 
Cime allow’d ts onip te2 bis Benefit. Wut the Court fata, thep 
Wweuld never allow of a Venire ta be before Iſſue joined; andas 
bet the Defendant had not been arraigned upon his Jndidment. 


The Duke of Rutland and Hodgfon. 


POHE Defendant had given a Peomiſſory Mote to the Plain- what hati 

tiſf's Father tn 1720, by which be engaged to pap him norbeagood 
11000l. fn Cafe he would transfer to him roool. Capital South- eee 
Sea Stock, at 02 before the ſhutting of the Books for the then sry 
nett Chriftmas Dividend. Che JPlatntiff’s Father accodinyly —~ 
fent a Notice tn Cirtting to the Ocfendant, that he would 
transfer this Stock to him on the Friday 02 Saturday nert, being 
the Dap for the Hutting up of the Books. And then the Jolatn- 
tiff avers tn bis Dellaration, that his Father was at the 
South-Sea Houle onthe Day ta make a Cender, but that net- 
ther the Defendant nor any for him was there to receive the 
Uransfer, Upon which the Plaintiff, ag Erecutoe ta his ae 

yer, 
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How far a 
Certiorari 
cannot be 
granted bya 
Judge at his 
Chambers. 


How fara 
new Trial 
fhall not be 


granted. 


ther, bungs this Aion. And now this Watter came before 
the Court upon a new Crial had at the War, the Gerdté tn the 
former Caule being contrary ta Evidence. Che Plaintiff gave 
in Evidence that the ufual and only Cime fo2 making of thele 
Cenders was between the Hours of nine and one, and that not 
fo much as the transferring any Steck can be made but be- 
tween theſe Hours, uniefs in theſe particular Days juſt before 
the fyuttiny of the Wooks for the making of their Dividends. 
Chat the Plaintiff's Father had a Perſon ready to make this 
Tender all the Cime between thole Hours; that thee Calis 
accowingip were made; but that no Body came fo2 the Oefen- 
Dant to accept it. Che Court laid, that this Watter was now 
hrourht to one fingie Point of Law, whether upon the Face of 
the Platntifſf's own Evidence it Does not appear, that the 
Gender wag not good; in as much as bis WMitneſſes admit, 
that the Cime for transferring Stock tn thefe Days continues 
after the ufual Dours, and in Fact this Cime continued till late 
inthe Evening? Gpan this Queftion the whole Court delivered 
their Opinions, that the Cender was not goon. Fo2 they ſaid, 
in ali thele Cates the Cender of the At mult be made at the laſt 
ont in which the At itfelf can be Done. And this they fatd 
was held in the Cale of Lancafhire and Killingworth, Ha that 
this Differs from the Cender of Bent, where the Law fo. the 
Conventency of Landlord and Cenant has appointed the Dour 
uf Sun⸗ſet to be the laft Period of Cime for that Purpoſe. 
Gnd therefore as the Law has appointed the Cime fo2 this Cen- 
Der, ud Cifane to the Contrary fo2 a few Pears can alter it; 
fo2 this fame Reafon too ts tt, that the Motice was wholly un- 
neceflary. Che Court delivering their Opinions in this Wane 
her, the Plaintiff was nontuited. 


The King and Steers. 


T HE Court faid, that no Certiorari thould be granted by a 
Judge at his Chambers in Cerm-Cime ; and that they had 
lately anrecd to this Rule. 


Garnum and Bennet. 


HIS was a Matter that was tried before Judge Probyn at 

the Aflises, and Special Joint referved for the Opinion 
of the Court. A Captain of a Ship, whoa was an Inkant, 
had given Orders fo2 Repairs to be Done to it, and at the fame 
Gime wave a Promiſſory Mote for the Papment of the Mo— 
nev, Which the Cork thould come to; the Queftion now was, 
CUpether the Plaintiff could not come upen the Dekendant fo2 
the Woney, as Dtwner of the Ship? Cpan this Cale the Court 
was of Dpinton, that be could not. Chey did admit tndeed, 
that tf the Captain had given only general Direftions for the 
Repairs, the Owners of the Ship would be chargeable, accord— 
ing to the Wercantile Law; becauſe the Credit is put upon 
the Sbip, as well as upon the Captain, fo that the Plaintiff 
would Have Had it tn bis Election to have bought bis — 

1 again 
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againt either of them. Wut here, they lato, the Credit 19 up: 
on the Captain only, and not upon ibe Ship; and therefore 
whatever Julufictencp the Captain lies under, it mut be reckon- 
ed the Party's Folly for contracting with him; ad canfequentiy 
His being an Infant tn this Cale can make no Oifference, Chep 
faid the prefent Cafe was ike that of a (Uoman's coming in— 
to a Shop to buy Goods, and the Owner's not being willing ta 
truſt Her, becauſe the ts under Coverture; a third perfor 
comes by and undertakes the Payment. Chey thounhe it 
clear, that the Owner cannot come upon the Husband fo the 
Javinent, for whale Benefit the Goods were delivered. Che 
Court ſaid too, chat this would babe been a different Cale, tf 
the Captain had fir! niven general Diretions fo2 the Repatrs, 
and afterwards Had undertaken by his IQote to pay fo2 them ; 
there indeed the Party may fill come upon either ; becaule his 
Having once had a good Caule of Asiun again cither, can- 
not be taken away by the one Party's erprefsiy ſubjecting him— 
i oe ee tee, Accowingly the Court retuled ta grant a 
ne tial. 





The King and Robinfon. 


THE Defendant having been examined upon Interrogatories, vite ante 58. 

the Maſter repoted him in Contempt. Upon which 992. s.c. 
Lee moved, that be might be committed. But upon the we: 
fendant’s making an Dfter ta pay 952. Chambers fa much of fis 
Debt as that Crecution ought to have fatisfied, aun likewiſe 
all the Cofts je had been at, the other Sine confented, that 
he thould not be committed. Gpon which a Rule was drawn 
up by Conlent, that he Hould Have his Liberty. 


The King and Upton. 


N an Jnditment foz fury upon the Statute of 12 Ann. what malt 
feff. 2. cap. 16. fePeral Exceptions were taken tn Arreſt of not be ſaid 
Judgment. One, that tt was aid in the Gnditment, that Anna to be a good 
Upton corrupte aggreatum fuit inter predi¢tam Annam Upton, and — — 
another, which was intirely inſenſible. Another, that it ts not i 
averted thit ever any Money was lent in Purſuance of the 
Agreement. A third Crception was taken for the want of Ad— 
Ditton to the Defendant's Mame. And the lat was, that there 
Was uo Venue laid. Che Countel ſaid tndeed, that the Pariſh 
oF St, Clement Danes twas mentioned tn the Claule, where the 
corrupt Agreement was intended to be laid, but ag that was an 
infentible Claufe, whatever ts nit, mutt be reckowa as inſen— 
fible too, Wut the Court fav, that they did not fee but thep 
might reset the Cliogs Anna Upton, andif fo, the fir and lat 
Dijetions were anitvered. Co the third thep fad, tt ought ta 
Have been taken Advantage of in Abatement. But the fecond, 
thep thought, there was a mood Deal of & ifficulty to ger over; 
fo2 a Corrupt Agreement does not feem to be within that Sta- 
tute, unlels it is carried into Crecution. pon which the 
Court was watny to put tt off ta another Dap, bur Judge 
Reynolds, reporting that the enue Was tried beto2e Him, ae 

ou that 
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that be thought the Evidence was but tender, the Court are ft: 
ed the JuBament. Vide 2 Cro. 210. where there ts a much 
ſtronger Cate than this. 3 Cro. 20. Sid. 247. 


Fuller and Barnes. 


ME: Strange moked ta habe Oyer of a Scire facias. Wut it ap- 
; pearing that it was taken out to afian Errors, the 
Court fad, they Do grant this Wotion tn Scire facias’s ggainſt 
Bail, and to revive a JuBgment, hut here they could not Ra it, 


The King and 


A N Frformation was moved’ fo? againg a Bailiff for repleby- 

try Goods, that were ſeiled upon a Condition on the 
Gate At: And the Countcl to fupport his Wetion cited the 
Cale of the King and Parfons, which was laſt Cerm. But the 
Court fatd, that in that Cafe the Party, that replevied the 
Boods, knew of the Canbiition, but bere it Does not appear. 
De dw; fo refuled the Wotton. 





Oates and Vifcount Say and Seal. 


tre the Evidence given in a Trial at Bar tn Ejectment, 
the Cate appeared to be, Chat William Lord Twifelden, Vil- 
count Say and Seal, was feifed of the Lands tn Queftton in Fee, 
and had Fflue James, Nathaniel, and two other Sons. Bn 1674 
he made a Sertiement of them to the Cfe of himſelf for Lrfe, 


with Power of making a Jointure upon anp Cite be fhouid af. 


terwards marry, fo that it ſhould not be to mae than the Galue 
of sool. Remainder to his Son Nathaniel tn Cail, Rematnder 
in the fame Danner ta bis two pounger Hans, Bemainder to 
John Fines in Cail, whole Fue the Ocfendant was. After that he 
DID take to CUlife Katharine, and then made an Appointment of 
thele Lands to her for Life, as a Security to her of an Aunutty 
of 300). to be paid out ef the Profits of them. anv died, Na- 
thaniel entred with ber Canfent, and pata Lady Katharine this 
Annuity conftantiy, and then ſuffered a Recovery of the Manors 
of Bravghton and Newton, which tere fettled by this Deed to the 
fame Cites as the Lanes in Queſtion, and which the Plaintift 
contended the Lands tn Dueftion tere Part of, ta the Cle ot 
bimlclf and his Heits. Nathaniel Dies without Iſſue. And now 
Fines Twifelden, Leffor of the Plaintiff, makes bis Citte to the 
ants, as San and Weir of Cecil, Daughter of Elizabeth, 
Daughter of James Twifelden. Che Point of Law, that arole 
upon this Cale was, whether, admitting the Lands tn Queſtion 
to be Part of the reputed Manors of Braughton and Newton, 
the Remainders tn Cail were barred by this Recovery? Apon 
whieh the Counfel for the Jtatntiff fatd, that a Wane ts a 
Ching intire, and therefoye that a Geant of a Wane? will con 
yep all the Sinterefls in it, that the Party bas a Power to con: 
bey. 02 which Purpoſte thep cited Sir Moyle Finche’g Cale, 
weere it is belo, that ik a Low grants away one of the Acres ot 


the Oemelne for Life, the Reverfton of tt will pafs bya gene 
1 v 
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rai Conveyance of the Manor, Chey ſaid toa, that the Cole of 
Thynn and Thynn, 1 Sid. r90. was a ftronger Cale than this; 
fo2 there two Acres of Pafture had been leafed aut and enjoyed 
with @ Bano only from the Time of Edward VI. and pet the 
Court was of Opinion, that they paſs'd by a Grant of the Ma— 
NO2 cum pertinentiis. Now they fato, that the ppeſent Convey⸗ 
ante being by ap of a Common Recovery could make no Die 
ference; fo2 a Recovery ts now become a common Affurance. 
qua te this Purpoſe the Cale of Walter and Jackfon, 2 Roll 121. 
mas applied; where it is held, that a Recovery of a Manor will 
pafs the Reverſion erpeitant upon one Acre in it. But the 
whole Court Delivered their Opinions, that this Cafe differen 
from that of Walter and Jackfon, which the other Side chteflp re- 
fied. upon; fe2 there they faid, he that bad the Reverfion was 
Party to the Recovery, and confequentivy was effopped to fap, 
he Was not Cenant of the Freeheid; hut Here, the Remainger- 
men erpedant upon the Eftate in Catt are not Parties to it, 
and confequentiy may {et forth the whole Cruth. Chey faiv 
then, that the prelent Queſtion was the very Cale with that of 
Blundel and Baugh, there tt is held a Fine levied by Möortgagor 
Does net deveſt the Cftate of Wortgagee. So in our Cale Na- 
thaniel was Cenant at Cl onlp, ot this Part of the Lande, 
the legal Cftate of the Freehold was in Lady Katharine, and con- 
fequentip the Recovery void as to the Defendant. If indeed a 
Feofiment had been fir! made, they did admit it would have 
been Different. Wut the true and proper CUay in this Cafe 
would Habe been to Habe wot the Cenant of the Freehata to 
habe made a Surrender. Chus the Matter ſtosd in Point of 
Law. Andas to the Fat, the Counsel fir produced atteſted 
Copies of Fines and Recoveries, and antient Deeds, to Hew 
that the Manors of Braughton anv Newton were Wangs tn Re- 
putation; though they could give no Proof of their being fo in 
Reality; and ſoꝛ Ebidence that thele Lands were parcel of them, 
they produced two Aitneſſes, who ſwore, that they were always 
reckoned fo, and the other Side produced no Evidence to the 
conttary. Che Cafe being thus, notwithſtanding the Court de- 
fibered their Opinions as ts above-mentioned, the Couniel fur 
the Platntift delired thep might have a Special Gerdte found, 
in Cafe the Fury ſhould be with them as to the Point of Faz. 
Gpon which wee te where Daw Up Accawingly, the Court 
directing the Jury to give their Gervle mecriy upen this one 
Point of Fatt, whether the Lands tn Question were reputed 
parcel of the reputed Wanors of Braughton and Newton? But 
the Jury beinging tn ther Gerdtt, that they were nat, there was 
an Eud put to the Matter. ote; the Court fath, they were of 
this Opiuton as to the Paint of Lat, fo2 the Realon that J have 
mentioned, But pet 152, Fazakerly cited the Cate of Johnfon the Con- 
and the Carl of Derby, which be had got the Special Gerdict of ttrusion of 
in bis Dand, and he faid was Direkly with the Defendant, even the Grant of 
admitting the Banos tn the pretent Cale to have tiecn reaj * Manor. 
nec. Chere the Manors of Newpark and Newbery were alteaps 
reputed Parcel of the Manor of Latham. Qn Eftate for Lite 
had Deen grated of thefe two Manors, and then a mth gH wag 
uffered 
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fuffered of the Marner of Latham, and tt was Determined the 
Reveriion of the other Ciro did net pals. 


Lewis and Baker. 


pow fae M’: Abney moved ta have Inſpedian of the Publick Books, 

Law will not belonging to the Gicar and Church-wardens of Sr. Se- 

make aRule pulchre’s, the Queftian being upon a Oemile under that Corpo⸗ 

fox ee tation, which was difeuted in an Ejedment. And to fupport 

book, DIS Motion, he Cath, that the Court had made the like Rule in 
the Cafe cf a Clerk to a Dean and Chapter, where his Office 
was in Diſpute; which was a Watter of as little Confequence 
to the Publick as this. Wut the Court (aid, that was a pu- 
blick Office; but thts is only a Matter of a pyvate Bight; fo 
refuled the Motion. 


Fortefcue Aland and Mafon. 


ees CUrit of Erre2 was brought by the Plaintiff as Remainder: 
\ man erpetant upon an Cftate-tatl in Ireland, ta revere a 
Recovery Cuffered of thele Lands in the Cammean Pleas tn Ire- 
land, on which Recovery a Crit of Crra2 was brought tn the 
King's Wench there; Lut upon one of the Oefendants tn Crraz 
pleading hts Infancy, Judäment was given quod loquela rema- 
neat. Anti now 952. Strange took feveral Creeptions to the Al- 
icwance cf this Plea. And firfk he ſaid, that the Infant was 
in by Decent, and therefore be could not plead it. Sots tt 
Held in 1 Roll. Abr. pl. 33. Another was, that the Defendant wha 
pleats this docs not thew himlele to be Cer-tenant ; and indeed 
the contrary appears by a Return made to the Scire facias 
againſt the Cer-tenants. Wut bvelides, he ſaid, that which 
was afign’d for Erroz was ECrroz tn Law; and therefore he 
could not plead his Infancy; foz Watters of Law are ieft ta 
the Court to judge of, and theretoze they will take Care, that 
the Infant hail not be preyudiced., And this Oiftindton between 
Eros in Law and Erroys in Fast ts taken by 992. Juſtice Dod- 
deridge in 3 Bulft. 139. Sarther he tad, admitting be might 
have his Infancy allowed Him, pet the Plea ts wrong; becaule 
It ts pleaded after an Imparlänce; whch being a Dilatow Plea 
19 therefore tmproper. Another Exception to the Wanner of 
Dicading this was, that be has not (aid, what Ane be was of; 
and that is neceflary tn ower that the Court may awarda Re- 
fuimmens after becomes of full Ane. So is tt pleaded toa tn 
Coke’s Entries 156. Mꝛ. Strange ercepted toa to the Form of the 
Fudament, its being quod loquela remaneat generally as ta all 
the Defendants, twyereas it ſhöuld have been oniy as to the Jn- 
fant. De then took feveral Exceptions to the Wecoverp itfelf. 
Due that the Crit of Entry was for ducentum acras bofci & fub- 
bofci; which ts uncertain. Co this Purpoſe the Cale tn 1 Roll 
79. Was Cited, where a Recovery of two Acres Terre & Pafture 
was Held to be bad. Another, that the GUrtt ot Entry was 
brought for tria Caftria, Whereas it thould have been Caftra. Gna 
He (aio, tf the Judgment ts tn thele Keſpects bad, ft cannet be 
-atirimed fo2 the other. So is Cro. Car. 471. Coe laſt ss * 
2 ined / 
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fined nas, that there are two Cenants in this Receverp, wha 
votich Jonathan Aland, and he enters tnto Cilarranty, but ontp 
fays, & ei warrancifar; which is uncertain, which of them he war- 
rants to, and vet the Tudement 5 for both of then to recover 
over againſt him. Wut 992. Bootle anfwered on the other Side, 
that there was a Cartance between the CUrit of Error and the 
Recow bought up, the Cirit of Crro2 being of a Recovery 
tuffered by Jonathan Mafon €enant for Life, whereas the Record 
bought upts of a Recovery fuffered by Jonathan Mafon, Cenant 

in Cail, fo that there was no Occafion now ta give an Anfwer 

to the Crceptions. Wut the Court ſaid, thep could not indeed 

go On upon the Citric of Erroz, till it was amended, tecaufle, as 

it now ftands, there is a Clartance; but pet tt was clearty onipa 
Biftake, vecaule tf he was only Cenant fur Life, the Plaintiff via polt 
might certainly enter. Go owered tt to ffand over. Sue: 





Garner and Lanfon. 


FFIDAVIT was made, that the Oeferdant nave the How far the 
Plaintiff a (Uarrant of Attorney te confefs a Judgment. Court will 
Che Plaintiff gave bis Attozney a Ouinea for drawing tt, and aide 
two Ouineas for entring it up. Motwithitanding this the At aint an 
torney took no Care to do It, and the Defendant Has been tow accorney. 
Dead near a Cwelvemonth. Apon which the Court made a 
Rule to Hew Caule, why an Attachment Mould not go againſt 


him. 
The King and Woodman and others. 


N Rule to ſhew Cauſe, why an Information tn the Mature dow far the 
of a Quo Warranto fhould not go agatnft Woodman fo exer- Court will 
ciſing the Office of Bailiff of the Borough of Andover, and a- pope 
ratntt theee other Defendants for taking upon them the Otlices Nature of 
Bf approved Wen tn this Cown, not being Inhabitants at the a Quo War- 
ime they were chofen Burgeſſes, the Countel Catd, that the rare in or- 
Qihdavits, on which the Wule was made were not certain dere Wy = 
enough, they only {peaking tn general, that they were not Ine Ream, nf. 
habitants of this Bowugh, without ſaying of what other Place the Length 
they were Fnhabitants, Wut belides, they (ad, they had Afii- of the Time. 
davits Diredly MHewing the contrary, notin a general and inſuf— 
ficient Banner, but vy particular and pofitive Evidence. Ana 
the Attszney General (aid, that ik ſuch Evidence as this wouly 
not prevail, be DID not (ee, to What Purpoſe it was ta make a 
Rule to Hew Cauſe tn thele Cafes, and why an Inkormation 
cannot go direttly. Wut the Couct latd, that the Intent of thete 
Rules ts to give the Party an Opportunity of Oifcovering ta 
the Court the Evativenets of the Plaintiff's Ciarne;, and not 
by pofitive C(Uoꝛos to Deny It, which ts the prelent Cale. Cpon 
which the Counfel fad, that they had Comething farther to cfter, 
and that wag, that thele thee Defendants had continued in the 
Ererctile of their Offices fo2 five 02 fit Bears, and therefore they 
hoped, thep Hhould not now be difturbed tn the quiet Poſſeſſion of 
them. Co tiisthe Court oblerved, that tf it was a (mall Slip 
only in their Cletisns, thep oe up fuffer them to be mere 
£ 
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ed after fo lang an Enjoyment; but that which ts offered anaink 
thefe thaee Defendants goes to the bery Werit of their Rint; 
and thep knew no Time which would bind the Wine tn fuch 
Cafes from calling ther Clrfions in Queftton. Chis, thep 
faib, was the eftablifhen Tiſtindion; and accordingly granted 
the Information avainf thefe thee Oecfendants, and Woodman 
too of Confequence, whole Cfeitton muſt fall of Mecefity with 
the others. he Court made a Hiftintion too between thele 
Informations moved for againſt the Parties themfelves, wha 
Have continued in thefe Offices fo long, and Inkormations mo: 
bed for againft Strangers; fo2 tn them, they admitted, fuch 
Clesions as thele cannot be controverted. 


The King and Johnfon. 


Videante 79, HE Defendant Having withdraun his plea, the Attorney 
BS; 91+ Se General demanded an Award of Erecution again him; 
upon which be pleaded the fame Watter ore tenus, which he had 
before delivered in CUriting. Apon that the Attomep repltep, 
that be was within the Kingdom at the Cte of the Outiawep 
pꝛonounced, and traverfed His betny cut of the Realm. Fiue 
being joined upon this Point, the Defendant was immedigtely 
tricd pon tt and acquittes. Chen the Attorney General ſaid, 
that there was no Reaſon for any Judgment to be given upen 
this Dutlawwy; ant the Court was of the fame Opinion, be- 
caule when he bas proved, that be was out of the Realm, the 
Statute fays the Outlawey ſhall be vad. Cpon whieh the 
Vide pot. Defendant was arraignea upon his Inwiment; and a Crial o2- 
S.C. dered to be at the War nert Term. 


Blinkinfop and Eyles. 


What fhall “@ fas was a rit of Erroꝛ upon a Judgment given in the 
—— Court of N. in the County of York. Che Record 
serena Oct forth, that a joaint was Icvicd in a Plea of Cretpats, 
Plaint inan WHereon Proceſs was prayed, andthe Ocfeudants brought tate 
inferior Tuſtody. On which the Plaintiff declared agatuſt them to2 ta- 
Court. king a Grate, and hreakirig his Shop. CApon this there was an 
Jmpactance; the Defendant pleaved Notgutlty, and FuBqment 

was given again htm. 992. Filmer took feveral Exceßtions 

tothe Judgment. Fir he ſaid, L020 Burlington thas Steward 

ef this Court, and it 15 fatd to be held befoxze Thoma Fletcher 
fubfenefchallo hujus Curie fecundum confuetudinem; but tf Does not 

appear, that be was ever appointed by Deed. Chen, he fam, 

the Plaint was too weneral; for ft is only de placito Tranfgreffio- 

nis; Witheut fapinn what Sort of Crefpats. Auda Cale ta this 

Purpoſe 19 in Style 86. Hales aud More; where de placito debiti 

was held ill; becaule tt was not laid In what Sum the Vion 

wes. Another Exception pe took ta the Proceſs; for the De— 
fendants were taken up by a Capias, whereas an attochment 

ought fir of all to Dave iducd, ag tt ts tn Crefpats; and a 
Summons, ik tt had been in Hedi. A fourth wis te the Ve- 

nire; that the JDecept wes diretted to a BVälliff, to order him 

to impanel a Jury of tweldve Wen, per quos veritas melius ſeire 

2 poffit ; 
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pofit ; fuhereas it ougdt ta pave been Sciri. Co thts were cited 
the Wales gf 1 Roll. Abr. 800, Lutwyche 957. Skinner and New- 
ton, Trin. 9 Ann. Q Fifth was, that it was fad of the Fury, 
ui ad veritatem dicendam per eandem Curiam electi, triati & jurati ; 
whereas they ought ta have been tried by Perſons appatnten bp 
the Court, and not bp the Court tttelf Co thts aDucpore the 
fame Cale in Lutwyche was applicd. Che laft was to the Con: 
clufion of the Judgment; for tts being fatd, that fo much tag 
rivet him fo, Coffs and Oamayes, but not circa fectam fuam in 
hac parte appofir’. @a this was cited the Cale in Style 164. And 
that was upan an Crception alter a Gerdict. Wut the Court 
was of Dpinion, that none of thefe Exceptions were fatal. Fo2 
to the fit& they (aid, this 19 ontp in the Stile of the Court, ang 
as it is ſaid to be fecundum confuetudinem, it ig therefore ghey 
enough. To the ſecond, they did not think the Cate in Style tg 
be Laiv; ana it ts only an Opinton of one Judge; and therefore 
it DID not warrant the Exception. Chey baat indeed, that 
the nert had mor CEeight init; and there are Opinions ty the 
old Gooks to warrant it; but it appears by the Record, that be 
appeared and pleated over, without taking Advantage of the 
Jliegality of the Proceſs; and the Lat ts now fettied upon that 
Diftinzion, that be map take Aovantage of it before be pleads 
any other Watter, but not afterwards. Co the fourti, they 
ee that they were of Opinion tt would hate been (Ul, if the 
Recon tt (elf had been as it was fated bp the Countel, but iw 
appeared by the Roll to be right. Chey thought the Filth 
might be gat over reddendo fingula fingulis. Gnd fo the lat, Judge 
Reynolds oblerned, that the Jury gave the Damages cight, for 
they habe given them circa ſectam in hac parte appofi’; ann the 
Judgment ts for fo much by Clay of Incrementum pro mifis & 
cuftagiis predicts; which refers tt tery well toa the Sutt aforeſam. 
Accowtuniy the Court affirmed the Judgment. Chey ſaid too, 
that the Statutes of Jeafuils extend to theſe inferior Jurisdic⸗ 
tions, Lev. 289. 1 Ven. 240. ; 





Palmer and Ekyns. 


FOHIS was a Matter, that Had been Depending feveral What thal 
Terms, and now the Chief Justice delivered the Keſolution de fie co be 
of the Court upon it. It was an Adion of Covenant, that was oe war 
brought for Rent; the Jolatntift ſets forth his Citte to tt, that in Tene- 
John Palmer was feiled in Fee of the Lands, from which the mens. 
Rent is due, and by Indenture demiſed them to the Defendant 
im 1716, fo twelve Pears, rendring Rent; that the ſaid John 
being thereupon fered of the Revertion granted tt ta Henry 
Palmer the Plaintiff and his Heirs; that certain Rent ts become 
Due, by Weans of which he bugs this Adion. Che Dekendant 
pleads, that true it ig, that John Palmer tas ſeiſed of thefe Lands 
in Fee, but that be granted them by Feoffment to one Brag tn 
1706. Coa which the Plaintitf Demurs generally. Che Cytel 
‘Suttice aid, that if the Defendant had pleaded diredip, that the 
jLeficg Nil habuit in-Tenementis, the {lea would certainly have 
heel bad, ag tt ts Held tn Salk. 277. Now the prelent Jolea ts 
noching But a fpectal Nil habuit in Tenementis; becaufe by ie 
ules 
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Rules cf Low an Cftate by Fecfiment once vetted in a Perſon 
muſt be tutended to contiruc tu him till the contrary appears ; 
and therefore tt is clear the Leffa2 himſelf might have taken Ad— 
pant ge ef this lea upon a gentrel Demutret. Che Queftion 
then is, vhether the Leffor’s Afigree cen do it? Co thts, the 
Chicf Juftice ſaid, that all Eftoppeis annered to the Intereſt of 
Land go vith the Lant, and therefore as the Plaintiff bas the 
Land, be muft have all Wencfit belonging to tt. And this Cate, 
he fato, be thought was diſtinguiſhäbte fram that in Cro. Eliz. 
436. which the other Side prtncipally relicd on. De fad too, 
that Eftoppels were of that Mature, that they bind the Court 
and Jurp as well as the Party Hrmlc{f, wherever they are relted 
ons but pet the Party map watbe the Wenefit of them, and 
then the Crurt and Jury are left at large. Asif a Defendant 
ould plead Nil hatuic in Tenementis, and the Plaintiff Mould 
join Iſſue upon it, the Court and Jury are not tiedup to the 
Eſtoppel, Lut map relieve the Party according as the Cruth of 
tie Cle requires. Accordingly Judgment was gtven for the 
Plamtiff. 3 Cro. 141. 





Jones and Mafon. 
What thall 


betid be UN att Ration upon a Batl-Bond, Demurrer was to the Oecla- 

eigen Be: tation. Che Erception was taken to it, for that it was 

claration by brcught by an Aflinnee, and it docs not appear, that he bas 

an Afignee brought Himlcll within the A& for the Amendment of the Law, 

a a ne which allows of fuchAtinnments. Fo2 the Statute lays, that the 

ere Afiigninent of eberp Warl-WBond hall be framped, before anp Ac- 
tich fhall be bought upen it, andit Does not appear bp the 
Orclaratton, that ever tt was ftamiped. Che Counlel admitted, 
that if the Statute had required thts tn a diſtinct Proviſo from 
tie Wody of the Aé, it ought to have been ſhewn on the other 
Side, that the Afinnment was not ſtamped; but here tt ts ne- 
coſſary fo2 the Plaintiff to Hew that tt was amped, becaule the 
Statute requites this in the very Body of the At, and makes 
tt to be one of the Cerms of bis Caking the Wenefit of tt. 
But the Court fad, that thefe Statutes are upon the Roll mn 
one intire Clauſe, ſo that there could be no Diſtinction between 
Its being ina Ddiftint Claule and not. They fatd befides, te 
they neve to allow of this Exception, they might reverfe alt 
the Judgments that have been upon this Gtatute; accordingly 
gave Judgment fo2 the Plaintiff. 


Hornby and Cornfworth. 


How far the Pp Debt upon Wond, the Plaintiff fet forth the Condition ta 
Sei of | pave been fo2 the Jderforxmance of feveral Chings. Che De- 
Beene fendant ſhewed a Pertformance of all_but ane, which was omit: 
the Buying tet. On which tyere was a fpectal Demurret. Wut however 
and Selling Serjeant Hawkins (aid, that the Oeclaration ttfelf was bad, fo2 
of Offices is ane of the Chings to be performed was, to pay the Plaineitf s |. 
only # Pr yearip for erecuting for him the Office uf Balliff tn the Duchy 
“pet Lancafter; and ſuch a Goud ts void bp the Statute of 5 & 6 

Ed. 6. cap. 16. Gnd this the Serjeant fad was a publick Sta- 
tute, Leciute it related to all Dfices in general, Wut the as 
2 a 9 
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faid, there was an Crceptton of Offices, thatarein Fee and erpreſ⸗ 

fly within the Statute, and therefore pou ought ta habe hewn, 

that pou Were not one of the Perſons ercepted; and if you had 

Done that, Judge Reynolds (ait, the Court would Have been vide por 
bound to have taken Noticeof pour Cale. Doweder it ſtood over, s.c. 








Thomas and his Wife againft 


Ae was made, that the Court would infpest a Mayhem How far Da- 
and tncveate the Damages, that have been given upon a Psecrmay 
CUrit of Enquiry. Che Court fatd, they may do this tn Wat- py cre Coun 
tery as well aS Mayhem. Wut here tt appeared only that a upon an in 
Toman had received a violent Wow, which had hoke the Oyl- ſpection. 
ftie of her Noſe; and this had affeten Her Coice fo, that hein a 

Banner had lo her Speech, fo that He could net follow the 
Kulinels the Had before Cupported herſelf by of crying Chings 

about the Streets. Foz which Reafon they had nothing to tne 

{pet in this Cafe, and therefore they faid, they could not do anp 

Ching init. Sid. 108. 1 Ven. 327. Sid. 433. 


The King and Steers. 


OTION twas made fo2 a Certiorari to remove up an In- How far « 
Digment ftom the Quarter-Sefions. No Judgment ad Cerciorari 
been given ; becaute at the Cime the Indtament was trying, a ceo: ite 
Certiorari caine Down from the Court of Chancery returnable ory tore 
here. Chat Certiorari, the Court laid, was void. Wut however move an In- 
the Countel faid, the Juftices below were afratd to go on ; which dictwent. 
was the Keaton, why he made thts Application to the Court, ghen an la— 
that they would be pleated to give the JudBqment, as a Clet> giamenc is 
Diz Had been had already. Wut the Court fad, this was at removed up 
Indickment for a Riot, where the Fine ts Oilcretionary ; and by Certiora- 
therefore they could not Dott, Indeed where the Law appoints Aiea 
a certain Jüdgment, as tn Felony, &c. there they Catd they vee eet 
could Do if, Wut then the Lounlel paayed a Certiorari, that Court cannor 
he might take an Exception tn Arreſt of Judgment, fO2 there fee che Judy- 
being but two Perſons only found guilty of the Riot, whereas menruponie. 
there ounht ta have been thee at leat. Che Court faid, where 
there were any meneral Cows tn Indictments to charge other 
Perfons unknown fo2 joining With one o2 two particular Per— 
fons in fuch Offence, that mauld make the Jndiement good c- 
nough. Judge Reynolds cited a Cate, where an Indickment 
charged one Wan with being guilty of a Riot cum centum ignotis; 
and that tas held good. 


@ Ee Moxam 
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Moxam againf} Penny and Downs, Church-wardens of 
the Parifh of St. Bennet’s in Glaffenburgh. 


How far a eee was mobed fa2 to flop the Ocfendants ſuing in 
“igi the Court of the Cicar Oeneral of the Dioceſe of Bath and 
the Repairs Wells. he Oefendants tibelled there upon a Cuffam tn their 
ofa Clharch Jatth, that every Pariſhianer was charaeable with a_Rate 
according co fo) the Repairs of the Church, according to bis Stockin Crade, 
his Stock in per Canones Ecclefiafticas & Regias Conftitutiones. Chey averred that 
Trade tHe JOLaintif, wha was a Quaker, was a Parilhioner, and had 
a Stock in Crade, hut that he had refuled to bear Hts }220- 

portion tna Church Rate. Che Plaintiff denies the Cuftom 

in His Plea, and traverfes his being a parifhioner. And upon 

this Suggeſtion the prelent Motion was made, 52, Draper 

fain, he ould Cubmit tt, whether any Ban's Perſonal Eftate 

was chargeable with the Repairs of a Church ; the landed In— 
Heritance ts adapted to that Purpoſe; but his Perſonal Proper: 

ty is only itcble to a Rate, made fo2 the Onaments o€ the 

Church. He fatd farther, admitting a Waws Perſonal Cfrate 

was (ubjet, be thought it would be pretty hard te carry it fo 

far, as ta fap, that fis Stock in Crade Mould, fo2 that would 

be fubjeting the Cradelman to greater Jnconveniences, than 

others in the Parich. Welides, the Statute of 7 & 8 W.& M. 

34. has eftablified a particular Method fo. the Recovery of Ec- 
Cicfiaftical Duties owing from Quakers, by applying to a 
Temporal Conulance ; and therefore the Biſhop's Court was 

not a proper Place for the Dekendant's Application. Thus 

much wes faid upon the Face of the Libel iticif; but then M2. 

Draper obferved, that this Suit, that is now going on, is ſtill 

more improper upon the Defendvant’s Pea; hecaule the Cccieti- 

aflical Courts Have not Authozttp to try either of the Points 

that are Denied in it. Co this the Court made anfwer, that 

there are fome old Opinions tn the Books to fuppoot the 
Difkingion mentioned, hut that the Law was now fettied ta 

the coutratp. Chen as to the fecond Oblervation, they fad, tt 

Has been beternuned, that a Stock in Crade is liable toa a Poors 

Rate, and they could not diſtinguiſh that from the pefent Cale. 

fo the third, thep faid, that Statute gives a new Wethod of 
Recovery, but has no Glows to take away the old one. And 

Jude Reynolds cited a Norfolk Cale, which he was of Counfel tn, 

where the Church-wardens atually applied to tivo Juftices to give 

Zeliek in a Cale of this Mature, and they would do nothing in 

it ; upon which they went inte the Ccclefiattical Court. A Pꝛo⸗ 

Hikition was moved fo2 in the Common Pleas, and upon De— 

hate refutes. Co the fourth Inducement, they obferved, that 

this was not a focal Cuftom, which was libel d upon; but only 

a Cuftom bp the Canon Law, which was nothing elfe but the 

Canon Law itielf. And to the la Argument, thep totd, that 

the Ecclefiattical Courts had Conulance of wha were Parachiat 

erlang, as well as what were Parochtal Rinhts, and accordingly — 

were refuting the Pzohibition; butfeveral Cafes being cited out 

of the Canon Law, they made a Rule to thew Caule; and no 

Body oppeling it afterwards mave it abſolute. Ba 

1 obot· 
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Robottom «zd Roe. 


N Rule to thew Caule, why an Attachment thould not go How far the 
. againſt one Clendon, foꝛ ertorting twa Guineas from the Court will 
Defendant, before he would allow him to be bata, bis Coun. ssnran Ar 
fel faid, that the Oefendant abiconded, and for that Beaton painta Boi- 
Clendon was forced to be made a Spectal Officer tn the (Urit; hit for Ex. 
and the Fee for that iS 10s. of the Money, Welides he was two tortion 
Days lying tn watch fo him, with a couple of Follomers, 
and pe thought 11. 12s. tittle enounh for that. Che Court 
fain, the Fee of ros. ig certainiy due; ann the Rett of the 
Money is moderate enough; Dut pet it ounhe not to habe been 
Demanded of the Oefendant ; fo granted the Attachment. 


The King and Hufk & al’. 
How far the 


HE Court was moved to quafh a Wvit of Nodanter for Or vi 

bocaking Down of Hedges, which was founded upan Che nor quam a 
Statute of 6 Geo. r. 16. Wut the Court faid it wags in Che writ of Noc- 
Mature of a Civil Suit ; fo refuted ta go tt, tanter. 


Budicome and Jones. 
R. Reeves moved to fet aſide a CUrit of Inquiry, twhich How far the 


was had in an Atton bought awaint the Oefendant fo —— 
lying with the Plaintiff's (Utke. One Reaſon was, that the weir of wn- 
Jury have given but 6s. 8d. Oamages. Another, that they quiry byrea- 
Were interefted fo2 the Defendant. Che Court faid, where in fon of the 
Deed the Damages are certain upon the Face of the — 
tion, they va fet thele CUrits of Inquiry ade, tf they Do not... 
give as much. But tn other Cates they never do it. And as” 
to the Erception about the Jury's being tnterefted, the Court 
fait, pou fhould noc have gon on then. So they would do 


nothing init, 1 Lev. 97. 1 Ven. 65. 


The King and Chapman. 
Whena Rule 


ME: Fazacherly moved to diſcharge a Rule for the Inſpecti- Pons ™* 

; on of publick Books, fo2 tts being Dawn up tod WEN: inca the 
ral. De ſaid, tt was Dawn uy, that the Oefendant ſhould Books ofa 
Have Inſpegion of the Recows and publick Wooks, and thal Corporation 
would intitte him to fee the Charter. Che Court fata, that they inwhar Var 
DID not know that the Records of the Corporation did include the oe 
Charter, fo2.that ts a Reco of the Court of Chancery. drawn up. 
And thefe Rules are always dawn uy in this Banner, Sa Chev 

refuted the Motion, 
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The King and Willis. 
How far the ERE were two Indigments. Wut by AMiftake the Panel 


coor eg LA of the Jucp, that tere to trp Bromley, was teturn’D upon 

Venirefacias Willis’s Diftringas, and the Panel of the Jury, that were to trp 

de novo hall Willis, was returned Upon Bromley’g Diftringas. For which Rea- 

be awarded. fon the Court thought, that both Indickments were tricd bp 
erfons without Authority ; accoꝛdingiy ordered Venire facias’s de 
novo to be awarded. 2 Cro. 396. 


The King and Mallard. 


Hoe ge N Arreſt of Judament upon an Indickment for burning Bate- 
sr URE Bricks and Stock-Beicks im the fame Kiln, upon the 
proper Re- Statute Of 12 Geo. 1, 992. Reeves ſaid, that there’s a particular 
medy tore- Aethod of JDroceeding chalk’d aut by this At, which gives the 
paver se Batter and Company of Bricklayers a jower of fetting a 
Me ieneby dine cf 20s. for everp thoufand Wrcks burnt contrary to the 
AtofPerL. Ad. HO that this prelent Courle is wong. Che Court did 
ment. net enter into that Erception, but faid, they thought tt bad upon 
another ; becaufe an Jndiétment does not feem to be a paper 
Wethod to recover a Penalty given to the Hing bp an Gt of 
Paritament, Chey thought this was proper only for a Pꝛoſecu⸗ 
— the Exchequer; fo arrefted the Judgment, 1 Ven. 63. 
al. 400. 


Neve and Fofter. 


How far the 4A HE Plaintiff (wore that bis Debt was 601. fo held the De- 
poem fendant to Special Wail, and then recovered 791. Mow the 
* . Counfel moved, that upon bringing this Sum of 6ol. inte 
gaint Bail. Court with the Jntereft and Cots, the Pꝛoceedings again 
the Wail might be ſtaid, which the Court granted ; fo2 thep 
faid, that otherwile the Intent of the At would not be obferv’'s ; 
Which was to Cecure the Bail. Indeed in the Common Pleas, 
they ſaid, this At has not this Cicer, becaufe the Wail ate 
pound there th a Sum certain. But however the Court far, 
pou muft file a common Appearance likewiſe for the Octendant, 
which they agreed to. 


The Inhabitants of St. Michael’s Norwich and 'The Inha- 
bitants of St. Matthews in Ipf{wich. 


How far the @at Edmund Williams Had gained a Settlement in Shipton- 
Settlements Mallet in Somerfethhire ; fram whence He removed fo Bruton tit 
of Children Norfolk, and there had Flue Edmund the Pounger, who liven 
very withthe with pis Father there for nineteen Pears ,; Edmund the 
theirParents. POUNBEE marries aNd goes with bis CUike to Norwich, and 
there has (everal Children by her. Edmund the Ouandfather in 
the mean Cime noes to Ipfwich, and there Kats a new oettic- 
ment. TUpon which two Juttices make an Order fo ——— 
I samun 
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Edmund the Father, his (Uife and Children to the SDettiement 
newly gained by the Orandfather.. Che Darth of Bt. Mat- 
thew’s tit Ipfwich upon this appealed to the Quarter-Sefiians, 
and the Juſtices there accodingly mave an Order to fend them 
back again. And now MW). Lee moved ta quaſh thts Order of 
Seflions. for he fad, the Settlement cf Edmund Williams the 
Vounger, and confequently of his Children, properly faliowen 
Edmund Williams the €lder’s Settlement ; fo2 till thep have 
gained a new Settlement for chemfelves, they mut be upon 
Edmund the Elder's Settlement, Wut the Court fad, as they 
Were not Part of the Oandfather’s Family at the Cime he 
rained this new Settlement, becaule they had lett him, and 
were upon their own Cfiablifhment ; confequently no new 
Settlement of the Grandfather can be anp Benefit to them. 
Co this purpole they applict the Cale of St, Giles’ Reading and 
the Inhabitants of Everfley Blackwater, Trin. 9 Geo. 1. where it was 
Held, that a Son’s ſerving an Apprenticeſhip, aud hy that means 
gaining a Settlement of his own, tutirely dilcharges the Pa— 
rif}, where the Father’s Settlement was beforrc. Che Que— 
ftion then is, Cilhere the Settlement muff be fo2 the Father and 
his Children. Ipfwich tg not, Norwich cannot ; 952. Fazacherly 
fatd, Bruton mutt not; becaule a Man's Settlement is not to 
be where he ts bon, but where bis Father's Settiement ts at the 
Cime he ts born ; and therefore Shipton Mallet feems to be the 
jolace, where they cunht to be fent. However as this was a Vide po 
peer. of fome Difficulty, the Coure made a Bule toa thew > © ~ 
auſe. 


Crayfoot and Crackcraft. 


M* Strange moved fo2 a Procedendo to fend down an E- How far an 
jeiment tnto the Sberifi’s Court of London, whitch was — 
removed front thence by a Habeas Corpus cum caufa. The Rea: sn” 
fon he gave was, that this Cjyetment was only between nomial rit’s Courc 
Perfons, and therefore the Habeas Corpus cum caufa Would not Ife. of London. 
But M2. Wynn fatd, that the Sheriff's Court had no FJuris- 

dition in Cyeitments, as appears by 4 Inft. and for that Rea- 

ſon it Was proper to remove it. Andas to the Dbjeitions made 

by 952. Strange, the Court ſaid, it amounted to as much ag if 

he had (aid, that no Ejectments could be removed from thence 

at all; accordingly Denied the Wotion. Che true Keaſon fo 
bringing this Habeas Corpus cum caufa, 992.Wynn ſaid, was, to pave 

the Dpinion of this Court upon a Point of Law, whether, it 

a Mortgager comes in with other Creditors upon a Com— 

miffion of Bankrupcy, be hall continue fill his Intereſt th the 
Mortgaged JPemilles ; 02 whether, he Does not by fuch Aé 

waive the Benefit of his Mortgage, and hall be conſidered onty 

a common Credito2 > 


Ff Milbourn 
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Milbourn and Stephenfon. 


How many R. Filmer moved to fet afide a CUrit of Inquiry, which was 

mere Naas erecuted at York, upon account of there not being fourteen 

Bia ce foe Lops Motice given; which he fad by the Rules of the Court 

ven upon a they were intitled to, as the Parties live above forty Miles from 

WritofIn- London. The fame he fad, was of Motice of Crial. Wut the 

quiry. Court obferven, that there ts but eight Days Motice requiſite as 
the Writ was not executed in London g2 Middlefex. 


Tulley and Sparks. 


Videante 81. HE Defendant's Counfel mov'd to fet alive an Crecution, 
by whith Dart of the Judgment was levied fince a Crit of 
Error bought. Che Court fad, pou mutt make out one Fat, 
that the Allowance of the Writ of Ertoꝛ was before Crecution. 
Che Countel had the Allowance tn his Hand, but that He could 
not do. Cpon which he made a farther Wotion, that a Rule 
Might be made upon the [Plaintiff not to go on With the Erect 
tion. Gut the Court fad, they could not make a Rule quia ti- 
met; andif the Plaintiff ould goon, that Court where pou 
have taken out pour Crit of Error will lay him by the heels, 
and fet the Crecution afine. 


The King and The Sheriff of Leicefterfhire & al’. 


How far the HIS was an Attachment that twas mov'd fo2 againſt the De- 
— fendants for replebving three Doles, which were ſeiled as 
Attahnone forfeited upon a Juſtice s CUarrant, they being driven tn a Clay: 
againfta Per- HON againſt an At of parliament. Che Ak laps, that there thail 
fan for re- NOt be above thee Horſes driven in any CUaggon, where the 
plevying. CUlheels of it are not two Inches and half thick, but here there 
Good which were fit Horſes deſven in it, where the Cuheels of it were riot fo 
feifed upona broad. And the Cale of The King and Birchin was cited bp 992. 
Warrant of Abney, Which was, where two Perſons were convided upon the 
ajuftice of ame A, and the Juſtices granted their Tarrant of Diftrefs ; 
Peace. and pet the Steward of the Liberty replevicd the Dittrefs ; 
and a Rule was mave to ſhew Caule for an Attachment in that 
Cate. We fad farther, that if thele things were allow’d, the CE 
fet of thefe Ads would be rendzed to no jIurpote. Che Court 
Cath, the Attachment was net granted in the Cale cited, only a 
Rule to hew Caule. And thep thought it would be enaugh to 
grant an Infomation; fo thep accoingly made a Wuie to 
(bets Canute. 


The King and The Sheriff of Leicefterfhire & al’. 


—— a ies Matter coming on again upon a Rule ta thew Caute, 
Gils ohelene: the Court thought there was enough to ercule the Sheriff, 
but granted it againſt Parfons whole Pores were ſeiſed; be- 
caufe he knew that the Juſtice Had grated this Garrant; but 
it did not appear that the Sheriff did. 


Vide the 
next Cafe. 


2 Term. 
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The King and Floyd. 


N Rule to thew Caule why an Information fhowld Ante ;;. 
not no in this Cale, the Counfel faid, that the 
Complainants received no real Jnjury, though thep 

_ Were tn fome Danger of tt; and_ therefore thep 

ought in this Cafe only ta have erhibited Articles of the 

eace. “But the Court fatd, there ts no Occafion that the 

arty fhould receive a bodily Injury; for if a Man fends a 
Challenge to another in Writing, they conſtantly grant an In— 
formation. Chen the Counfel made another Objetion, that the 
whole of the Complainants Charge was pofittvely Denied bp 
Afidavits, which the Oefendant Had te provuce. Wut as ta 
that the Court ſaid, that as this was a Charge of a very out⸗ 
ragious Affault, tt therefore sught to be tried, fo granted the 
Information. 


The King and Farwell. 


R. Wynn moved to diftharge a Reconnifante, which the How far the 
Octendant had entred into for the Security of the Peace, Covre wi 

becauſe he was new Bead, But 5p. Strange objeded, that this sce 
was no Keafen for diſcharging tt; for if ft was not pet broken, wich is en- 
the Recognifance could fignity nothing. Wut then he farther teredintofor 
faid, that it was really Doken, and that tas a Realon, why it preferving of 
ought to ſfand. ‘but the Court ſaid, that the Defendant wag the Pesce: 
a Lunatich, when be entred into the Recannifance, and was un- 
Der the fame Citcumffances when he baoke it; and therefore, 
as now the Peace was out of all Danger of being broke by him, 
they thought tt was hard that the Effate tn the Beir's bands 
Hhouid ſuffer; and accordingly dilcharged tt. Che Sureties toa 
were Dilcharged upon the fame Account. 


The King and Johnfon. 


ME: Kettelby moved, that the Court ould be pleated to ap: Ante 79, 90, 
Vi point a Dap for the Oefendane’s being bought up to re- 91, 102. 
ceive bis Crial. Wut the Court faid, that he could not make 
this Botton as Counfel, for the Crealon, which the Priſoner 
Was Charged With Was not within the Statute of 7 Will.3. cap. 3. 

as 
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as the Attainder of t¢ morks no Cosrupttun of Wiood; and 
therefore be could net be allowed Counſef withtn the Wenefit of 
that Az. Chev obſerved farther, that this Application could 
rot fe mete without the Peiſoner's being prefent. Gpon which 
3). Kettelby tefired, thar the Court would grant a Rule to 
barn him üp. Wut the Attomev Gereral fatd, that he appre- 
hbended, He could only be bought up by Habeas Corpus; but if be 
Hid cppeared this Cerm before, He alloted a Bule of Court 
would be now fifficient. Wut the Counce laid, be wos commit— 
tcD te Newgate bp Rule of Court when he was brought up from 
Vide pot thence, aud therefore they might now fend for him up in chat 











S.C. Manner again. So made {uch a Rule tn thts Cate. 
The King and Robert Hale. 
How fur a NE William Hale, other tu the Defendant, was a Man tn 


fon oie pretty low Circum@ances, and had ſupvorted himfelt fo2 
a Principal forme Ctme by diſcounting of Other People’s Mates, which thep 
in Forgery. UfeD to truft him with. Che Octendant had feveral Cimes 
been ferviceable to bim in this Clay. And upen the 21ft of May 
laft his other came to him to defire him to do hima Piece of 
Service of this Mature, by Drawing a Mote, payable to one 
992. Samuel Edwards; and he told him, be did nat fear but he 
COULD met M92. Edwards to inderfe it. Che Oefendant according— 
ip TID this; and the Mote was for 800). which he ſubjected him- 
felf to the Papment of. Afterwards the Beather forged this 
Indorſement; and the Defendant was pubp to tr, but he 
would not difcover it. Che Oecfendant was now indidted 
fo2 this Forgery, and upon thele Circumfances the Jury fourd 
him gutlty. In che Olredion which the Court gave to the Jurp 
they told them, that admitting he was pretvp tat at the firft, he 
Was a prnctpal in the Forgery; for in Crimes of thrs inferior 
Hort, the Law allots of noAcceflaries. Another Peint toa Feil 
tito <ehate upon fomething 992. Reeves ſaid in Prook of the 
Dekendant's Tunocence, that he made himſelk itable at all 
Events, and that the Mndelo2 was charmeable only tn Dekault 
Gf the O2awer, if je was tnfuflicient; anv therefore wt could noc 
be conceived hot the Oefendant hould be guilty of uch a Piece 
of Cillanp to prejudice a third Perſon, when he himſelf was 
How far an glone tmmmediately liable. Wut the Court (ad, that that was 
— a Wiftake tn Point of Law. Indeed, they (aid, that upon 
he liable, tlals of this Sart in Adtons upon Motes againſt Indorſors, 
Evidence is always gtven, that the Oratver was requetted to 
pap the Money, anv chat he refuled; tut never that he was un- 
able. And Judge Reynolds fatd, tn Wills of Erchange that is 
not neceflarp. 


—— The King and Chamberlayn. 
—— N Rule to ſhew Caule, why an Infozmation ſhould not go 


gainft a Man agatnt the Defendant, far perfuading a Cdittnels not to 
for perfua- attenda Crial; His Countel tad, chat the orginal Caule was 
ding snorher not Depending in Court, and therefore this Court could noe 
ing asa wir. CONCCCA Themfelves init. Chep tad tus, that there be 


nefsataT rial. 2 
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Offences as great a9 this, viz. Perjury, &c. which the Court 
would not grant an Information for, tha the Caule ſhould be 
Depending here, But the Court laid, that they did not know, 
but they might grant an Information fo2 Perjury, if the Pro— 
ceedings were depending here. And they faid, it was certain 
the ouginal Caule was in Court at the Cime of this il Prac⸗ 
tite, fo2 tho’ indeed ff was commenced below, pet a Certiorari 
was iſſued out to remove it up, and it is a Cauſe tn Court from 
that verp Infant. Accowingly they granted the Information. 

N. B. Che Caufe below was an Indictment of Forery againſt 
one Crooke, and within two Days afterwards another Matton 
Of this Sort was granted tn the fame Matter, 


The King and The Bailiffs of Scarborough. 


OTION was maze for an Inkormation ayain the De— How far the 

fendants for a very great Abule in the Erercife of a Jue Corre will 
risdidion, which they took upon themfelves as Juſtices of Oyer Intetitkiy 
and Terminer, withsut any Colour of Authowty. Che Court acaink per- 
ſaid, if they have not fuch an Authoatp, the proper Remedy tg fons for ex- 
a Quo Warranto; and if thep have, it ts an Authority of that ercifing aJu- 
Dich Mature, as this Court will not grant an Information tor Wyte 


ithour an 


the Abuſe of, Salk. 397. Authority. 


The King and Clendon. 


R. Kettelby moved, that the Defendant might he diſcharged rae far ie 
Mi oout of Cutony upon pis making a Sudmuetion anv pay- Peron.mut 
Ing all the Cofts he Had put the Defendant tn the Aion Ot Coe ie 
Che other Sive oppofed tt, tecaule be was not pet taken up Timea Mo- 
upon the Attachment. Che Court fatd, tt was vour own Fault tion is made, 
in not taking out the Attachment pet; however they (ard, thep 


could Do nothing in it ttl be was bought here in Perſon. 





The King and The Inhabitants of Darlington. 


R. Abney moved to quafh a Return to a Certiorari, DireeteD What thal 
tu two Jultices of Peͤce, becauſe tt was only made bp ro be said 
one. But the Court over-ruled the Erception, becaule they are — te 
ſudiciaf Officers. Cipon which he took two others, that the certiorari, 
etutn tees tn Englih and Itkewile upon Joarchment, and both 
thote the Court allowed; and made a Rule upon them ta make 


another Return, for this they fad was none. 


Dunbald and Aldworth. 


OTION was made to have Cime to plead till the Plain- How far 
tiff gives Oyer of the Bond, which be declares upon. Che — fa 
Court fav, he Has declared with a Profert in Cur’, fo that his y. Geman 
Deciaration 1s not compleat without giving Oyer; and there= ed, 
fare this Botton ts not neceflary, for he cannot yo on without 
it. Judeed in Originals, &c. this Motion is neceſſary. Ano 


therefoe thep did nothing in it. 
, Gg Buroughs 
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Buroughs and Willis. 


How far Of- § a'r Plaintiff was a Water in Chancery and Barriffer at 

ficers of the Law, and had {aid the Venue of a perfonal Aiion in Mid- 

Court have dlefex. Che Defendant moved to change it, but the Court was 

lay theVenue of Dpinton he could not; for thep fad, Dficers that are bound 

in Middle- 02 Have Bufinets to attend at Weftminfter-Hall, habe a Rinht to 

fox. Habe the Venue in thele perfonal Aitions {aid in Middlefex. and 
to this Purpoſe the Cafes of Knight and Farnely, Salk. 670. and 
* F Foot, Hill. 9 Geo. 1. in the Common Pleas were 
applied. 


Jones and Mafon. 


How far the ee Plaintiff brought ſeveral Adions for different Arrears 
ye of Rent upon the fame Leale; upon which the Defendant 
differen. moved, that the Plaintiff might join themin one. Judge Rey- 
Caufes of nolds ſaid, if thele were feveral Ations upon different Motes, 
A&ion thall He thought the Court would make him join them tn one; and 
be joined in the Court did fo in the prefent Cate. 


one A&tion. 
Hawkes and Tomfon. 


When anAc- Erieant Girdler moved to being Piincipal, Intereſt and 
rion of Debr D Cofts, into Court in an Stton of Oebt upon a Judement, 
Upon afudg. aNd the Wrwceedings map be fratd, And he tard, he had known 
ment, how this Done in 2. Burgefs’s Cafe tn my Low Chtef Juftice Holt's 
——— Time, and ſeveral others, Che Court tatd, they had allowed 
bili AL thele Wotions tn an Aéion of Oebt of Rent, ond they hhouid ga 
in it, on a8 far tn thefe Cales as the Rules of the Court would anp 
Payment of Cavs allow them, fo made. a Rule to Hew Caule: And na 
ale ga Cautle being Hewn, it was afterwards made ablolute. 


Intereft an 


Cofts, Gilbert and Billingfley. 


en gak tie R. Reeves moved to make a Rule ablolute for ſtaving D20- 
patella ceedings againft Bail. bis fir Exception to the 22occev: 
—— — inns was, that the Scire facias was ſerved the Day tt was return: 
Scire facias able. Another was, that the Bail Currendered the Jrncipal be— 
again Bail. foꝛe the Return of the Scire facias. Q third Exception taken was, 
for the CUrit’s not being left in the Office four Days before the 
icturn of it. MH. Reeves farther fatd, that the Proceedings 
were after Motice of the Allowance of a C(Urit of Crro. Ana 
the laſt Exception was, that the Scire facias wes Direted ta ~ 
the Sheriffs of London, whereas it ought have been direwed to 
the Dheriffs of Middlefex, as the Wecontfance was of that 
County, M2. Strange was Countel of the other Side, and fir 
he faid, in general, that this Application was too early, becauſe 
the Batl have pet received no real Injury; and the Complaint is 
onip, becaufe be ts afraid there map be Reafon for it. Wut then 
he went on, and gave an Anfwer to the Crceptions in Der. 
And to the firft he fait, that the Service was regular, and that 
was Determined inthe Cafe of Obrian and Frafier,éMich, 12 Geo.r. 


4 Ca 
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To the ferond be obferved, that the Surrender was at a 
Judge's Chamber, and not till the Court was up; whereas the 
Effet of the Writ tas determined by the Riling of the Court, 
and therefore the Surrender was too late. Co the Chird be 
faid, that it fs true, where the {Plaintiff only intends to have 
tivd Nihils return’), the Pragtice of the Court does tequite the 
CUrit’s being left in the Dffice four Days in. oder that the 
Bail may have reafonable Motice; but here the Watl are re- 
turned warned, and therefore that Circumſtance cannot be ne- 
teſſary. Chen as to the Objekion about the Crit of Error, he 
fain, that the Plaintif in Error ought to have given Wail to it 
accowiny to the Statute of 3 Jac. 1. cap. 8. wherras He did not, 
and therefore the Crit of Erroz could be na Stop to their Pro⸗ 
ceedings. And to the latt he took Motice, that this was a Re- 
cognizance centred into at a Judge's Chamber in London; and 
therefore the Scire facias map be well Direited to the Sheriffs 
there accowing to the Cale in Hob. 195. Co the two laſt An- 
fwers 992. Reeves replied, that as to the Wirit of Crroz, tt was 
not within the Statute; for the Statute (peaks only of ſuch 
Attions of Debt upon Bond, where the Condition 1s for the 
Papment of a Sum certain, but the Condition of the Bond tn 
the peefent Cafe is the Performance of Covenants. And as ta 
the Kecogniſance he (aid, there was a Difference between thote 
taken by the Judges of this Court, and thofe taken bp the 
Judges of the Common Pleas; for here the Practice ts, that 
Recognifance taken by a Judge at bis Chambers is entered upon 
the Roll asa Recognifance taken by the Court; but Recognt- 
fances taken bp the Judges of the Common Pleas at their 
Chambers are entred as Recognifances taken, bp them; and 
| therefore in thole Cales, he avmitten the Scire facias was to be 
directed to the Sheriffs of London, but not in the prefent ane. 
And to this Purpoſe he relied upon the Cale in Salk. 659. Che 
Court then gave their Reafons to thew the other Aniwers were 
not fufficient. And as to the general Objedion of Mz, Strange 
thep obferved, that it was the conftant Rule to allow Bail tv 
complain, as foon as there are anp irregular Steps taken tn 
the jproceedings. Co the fir Dbjetion they fatv, tt did, not 
fignifp, though the Service was regular; for the (econd Dbjec- 
tion clearly makes the whole bad. And thep fad tt was true, 
that all the Judges but the Puiſny one lett the Court before 
the Surrender; but they fato, that Judge was fitting at the 
Cime the Wail furrendered the Pꝛincipal at Judge Reynolds's 
Chambers; and therefore the whole Proceedings were after that 
irregular. And as ta the Chird, Judge Page (aid, he thought 
there was as much Reafon fo2 the Scire facias’s being left four 
Days in the Office, where the Jarty ts returned warned, as 
inpete two Nihils are returned. And fo the Court taped the J20- 
ceedinos. 

Note; Mr. Strange made another Oblervation, that the Pain— 
tiff 19 fttitipy tntitiedD ta proceed agatnt the atl at any Cime 
after a Writ of Erro,, tho’ the Court out of Induigence tu: 
Deed ſtays the Proccedings upon the Bails giving Judgment 
upon the Scire facias, ta ftand fo2 a Security, that they boing tn 
the Principal within four Days atter the Judgment afirmed. 


Jones 
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Jones and Mafon. 


Vide ante €rjeant Baynes cate now and informed the Court, that thefe 

114-5. C, Ations were firfl of all of Different Cerms; one of Trinity, 
the Other of Michaelmas. The Declaration of Trinity was faulty, 
and f02 that there was a Demurrer; and thereupon the Court on 
Motion cave Leave it ſhould be amended, and then tt became a 
new Occlaration and happened to be of the fame Cerm with the 
other. pon which he moved the Court, that they would not 
allow of thele Aftons to be joined in one, but upon new Bait 
being given, equivatent to beth the Caufes of Aion, Che 
Court (ald, tits was a vealonable Propoſition, and mutt be the 
Pꝛactice of the Court tn all thefe Applications to join different 
Caules of Aiton in sue; accowingly diſcharged their firt Rule, 
unleſs the other Side would conſent to do this on Friday. 


Barker and Merryfeild. 


How farthe R. Marfh moved to fet afite a Judgment and a Arit of 
Court will Poſſeſſion; becaufe the Hotice ef the Delivery of the 
ee ar Polſeſtton, which was annered to the Rottom of the Occiara- 
an je. ELON, twas figned bp the nominal Plaintift, and not by the cafual 
ment, by Ejedor. And he fain the Oefendant’s Attomeyp gave the Plain— 
Reafon of a tiffs Notice of this, and took out a Summons before a Judge, 
— inthe notwithſtanding which be proceeded. Wut the Court (Judge Ray⸗ 
nex’d to the Mond abfent) were of Opinton tt twas well enough; becauſe the 
Declaration. Calual Cjeko2 is a flFttfious Perſon, and the Hötice itlelf is the 
Subſtance. Wut however, upon 492. Marfh’s ſaying, he beltewa 
there was a Cale erpreily of bis Side, they gave him Leave ta 
mobe it again, tf he ſhould find it. And upon his informing 
the Court afterwards, it was that of Holdfaft and Pedigree, 
Eafter 13 Geo. 1. thep accogdingly fet the Judgment alive, 


Anonymus. 


How far the Ass Information tas moved for againf one Morgan, a Juftice 
ae Baia Of Peace and an Attowney too, for ererciling His Authort- 
Information ty in an Ulegal Wanner, upon a Reference to him of a Civil 
againft a Ju- ight. Che Cale was, that one Str Charles Floyd Had a Mind 
ficeof Peace, — up bis —— wh bts —— —* See ee 
notwith- rested Him to yo to 992. Morgan, and fettie them before him. 
Handing De Morgan pefentip overs him to (wear to his Accounts, and after 
Meafure that was Done, Demands of him his Couchers, and locked them 
mixed his Up; them tmmediatelp kick’s Him out of the Doufle, and after 
Authority of fends fo2 Him back agatn with a Warrant for a Forcible Entry. 
pJotcowith But However (the Chief Juſtice abfent) the Court fata, that 
oe ae’ they DID not fee, that any of thele Chataes made an Informa: 
ney. tion requitite, Ca the Second, Judge Reynolds faid, that tf 
this Matter of Account Had been Depending Here, et 

4 a 
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certainly make him deliver the Gouchers up; but as tt is, be 
thought an Abplication in Chancery was the propereft Beme— 
ny. othe firft too Jude Page made fomething of the fame 
Obfervatton. FE, (ald he, a Juſtice of Peace fhauld take an 
Afibavit of a CUitnels tn a Caule depending here, tn aver ta 
confront him at the Crtal, this Court would certainty take 
Notice of Him in this Clay ; but as this Cafe ts, he fa in 
Deed, it was what the Juſtice ought not ta have Done ; but pet 
as tt was a Ching that ts petty commen, be thought an Ap— 
plication of this Sot twas too fevere. And Jude Reynolds 
fad, this ts famething of the fame Mature, as if a Juftice of 
jPeace Thouid make a Tarrant fo2 a Wan without an Dath, 
ſuch a JPoceeding would not be within the Wounds of His Au— 
thority but pet hardly repovable tn this ap. Chenas to the 
Battery, the Court (aid, it was one only of the common Soot. 
And to the lat Charge againſt him, they fad, they could not 
enter into the Reafons for his doing this ; for tt was a Wat- 
fet properly within bis Authority, and there were no pofitive 
Faits laid before then to make them think he had abuledit. Ar— 
cordingly thev rejeded the Mation. 








| Grandey and Wilthhire. 


R. Gapper moved, that the Water might be direwen ta tar How far the 
full Cols in this Cale ; for be fad, thts tas an Aion of Plain 
Crelpats fo2 a very great Detriment and Spoiling of the Plain Mellrecover 
tiff’s Land; and therefore though the Damages given were Vee, 
Under 40s. it was not within ibe Statute of 22 & 23 Car. 2. 9. Damages by 
Sect. the laſt. Wut the Court fatd, an Alportatian was out of Reason thar 
that Statute, but not a Opoliation, And Judge Page (ain, the Damages 
that the Courts habe given Difcouragement to Suits of this °° nodes 
Mature. Foz upon the Statute of 43 Eliz. 6. tf the Judge certi- *°” 
fies the Suit ta be Ceratious, though the Damages are above 
4os. they twill not allow the arty bis full Coffs. Indeed he 
fatd, if the Plaintiff had produced a Certificate fram the Judge 
of the Treſpaſs being wilfkul and malicious, they would have 
granted it. Chis ts required by 8 & 9 W. 3. 10. 


Bobington and Parry. 


WN an ition of Crover for feveral Goods 152. Agar moved How far 
to batng a Laced Head nto Court, 02 elfe the Wonep tt had Goods can- 
been appraifed at. Wut the Court aid, they never allow Goods — 


to be bꝛought tnta Court; and thep could not allow of the cout in an 
Wotton. A@ion of 


Troyer 


Hh Anony- 
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Anonymus. 


How far Sea was prayed to be Diceted to the Conſiſtorv 

ape Court of Ely for Holding Plea tn thefe Css, you are 

hasaRieht 4 Jilt and Strumpet. ‘But the Court aid it has been oeter- 

to hold Plea Mined, that they map Hold Plea fo, Tos of calling a Wana 

in Marrers of Cuckold; fo2 giving a Aan that ame is by Implication cals 

Slander. ling bts (life a Cibore. And in the prefent Cale, they fain, 
the Uord Strumpet fignifies a (Uhore and more; fo refuſed the 
Motion. 2 Lev. 66. 1Cro.111. Salk. 207, 552, 692. 


Wilfon & al’ and Poulter, 


Vide ante 77. HIS tas an Géion of Crover brought by the Plaintiff 
as Aftinnee of a Commiflion of Wankcupcy. Chere were 
tha Counts tn the Declaration; one for roool. which the 
fury gabe the Plaintife a general Gerdict upon, the other faz 
3080l. which the Ocfendant was charged with recetving from 
the Vankrupt’s CUife. And as to that a Joint of Law wags 
referved upon the Crial for the Dpinion of the Court. It was 
the fame that was before fated, and it was only then put off, 
that a Cale might be drawn up in a proper Mauner. Wut be- 
foue the Court entred into the Dueftion, they feemed to think 
the Cafe was ftated fo, that it would be to no Purpoſe to en- 
ter intoit; becaufle the Plaintiff claims ag Afignee of an At 
fignee of the Commifiion ; which he cannot do, becaule he claims 
a Chale in Ation; and though the Statute of Bankrupep ale 
low of fuch an Alügnment to one Perſon, pet they have not 
alter'd the Law as to any after Afinnments. But 92. Parker 
informed the Court, that be fat as Tommiſſioner at the Cime 
of this Crantation, and the Cale was only tated tmperfetlp ; 
fo2 be faid, the Cruth was, that the fir Afignment was ontp 
fo2 a particular JSurpate, that the Goods of the Bankrupt 
might be fecured and got torether, and therefore that could be 
no Hindance to the general Atignment, which was afterwards, 
and which the firft Afiqnee and the Commiftioners joined in, And 
upon this the Court ordered the Counlel now to go on to the 
Queftion before them, Serjeant Darnel fo2 the JOlatntift fatd, 
that he Mould conſider it tn two Different Lights. Che firſt 
ould be upon a Suppofition, that the Defendant knew of 
the Ait of. Gankrupcy at the Cime he recetved the ABonep, 
and tf (0, he fad, it was pretty ciear, that here was a Conver⸗ 
lion, which would chatme the Defendant, becauſe it was an 
Intermeddling with the Wankrupt’s Goods. Mow ta fupport 
this Suppolitton, he fad, the Evidence upon the Crial was 
- that the Defendant's Brother, the Wankrupt, Currendeed him— 
feif tite the King’s Bench upon a Judgment; which was the 
Act, that made him a Bankrupt ; and the Defendant was 
Security fo2 him, that he fhould keep the Rules of the Priſon; 
which was the Ait, that made him privy to tt. And the Con- 
verſſon, which be is charged with, was a Converfion afterwards. 
Sut However the fecond Light, which be would confider this 
Matter in, he ſaid Mould be upon an Admiſſton, that he wag 
I not 
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not privy to tt. And as ta that he fad, that this At of the 
Mtfe could ‘prejudice the Afignees no moe thai it would the 
Husband; aud he laid, there were as ftrong Cales as this at 
the Common Law to whew the CHeaknels of the Mites Au- 
thority avet the Effes of her Dusband. Co this purpotea 
Cafe tt 2 Cro. 2, 617. was Cited, and one in laſt Cerm, Sater 
againſt Goding. Chere a Feme Covert wanted to borrow a Sum 
of ABsaney upon her Husband's plate, who was a Bankrupt, and 
atco dingly carricd tt to a Friend of hers to take up Money upon 
it. Der Friend pawid tt fo2 501]. and paid her the Boney; pet 
it as held the Afignees minht bung Crover. So tn Cale 
a Homan iofes Woney at Jay, the Dusband map recover it 
in this Adion. 1 Sid.422. Ano the fame in that Cale ts of an 
Gnfant, he may bung Crover, though he cannot pave an 
Aiion fo2 Waney received to his Cte. Co the firft of thete 
joints the Chief Juſtice faid, that the Defendant's jorvitp ta 
the At of Bankrupcy was by no Weans proved at the Crial ; 
fo2 the Surrender ts not an At of Bankrupcy, though an Cleape 
is by 27 Jac. 1.19. Wut Judge Reynolds and Probyn faid, that if that 
had been proved, they fhouid have thought this had been a Con- 
verfion ; for the Möney is changed into Things of an tntire 
Different Mature from what it was , fo2 Bank and Eaft-India 
Bonds are a Sort of Peoperty intirely fluzuating, ſome Cime 
et one Claiue and fome Cime at another, but Money is of a 
fettied ature, Go that the JProperty_ ts intively altered. 
And Judge Reynolds fain, tt was ſike the Cale of a Wankrupt’s 
Servant bringing another a Sum of His Watfer’s Waney, 
and Defiring Him to buy a Merle for bir. Che Dore ts bought 
accordingly, this ts cleariy a Converfion, provided he knew of 
the Bankrupcy, though he wets no P20fit by tt whatever. And 
as to the {econd Point, they thought tt would be a hard Cale ta 
Charge the Defendant with this Money, wha ated merely as 
a Broker, Wut howeber they fatd, be that as tt would, the 
Plaintiffs cannot recover upon the fecond Count ; fo21t appears 
by the Cale, that they ſeiſed Wart of the Bonds, and bp that 
they affirmed the Contract in Part, which was an Affirmance of 
it in the whole; fo that they dught ta have bought their Ac- 
tion fo2 the other remaining Motes only. Upon which Serjeant 
Darnel made the Defendant an Offer to try the whole aver a- 
Hain, povided the Court would give him Leave to add a new 
Count, as to thele remaining Bonds. Wut not getting the 
Confent of the other Side, thep aid, they could not oo tt. 
Gipon that be made another Requeft to the Court, that they 
would give Leave for a new Crial upon this fecond Count 
and not upon the other. Wut the Court telling hint, that was 
not Within their Rules neither, he prayed thetr Judgment upon 
the firſt Count, with Cofts, which they tmmendtately gave hin. 

Note ; The Cale of Sater and Goding, as tt ffands, ts directly 
the pretent Cate. Wut the Court ſaid, that theyremermb2ed the 
Cdite’s Friend gave His own Mote foz the Payment of the Mo— 
nep ; ſo that be bp that Ak made the Goods in a Wanner His 
own Pledge, AnD therefore that AX was manikeſtly a Converfion. 





Lewis 
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Lewis and Lewis. 


‘The Remedy HIS {was a TUrit cf Erro2 upon a Judgment fn an Gain 

an Cale gy for Embrecery atoen tn the Grand Sefiicus of Anglefey tn 

Embracery: the Printipality of Wales. Che Foundation of tte Aion was 
the Dekendant's tampering with the Jury, to perſuade them ta 
nibe a Gerdict te2 him on Aéttan taought by him avaintk the 
pecfent Plaintiff fo. (Tlloꝛds; and the Occafion of bytnging it 
was owing to the Plaintiff's not being avie to have anp other 
Remecyp tit Wales. [02 the Plaintiff had mot the Oefendant in— 
bided to thts tn_England before, and was found not guilty: fa 
that tu any other India ment, Fe would picad auterfoits acquir. Hers 
jeant Whitaker fatd, that this Aiton was alittle hard upon that 
Account. De oblervedD toa, that though a pruvate Remedy 
ſhould tte for this Offence, pet it was an Offence, fo very in- 
jurtous to the Publick, and of fo ill an Crampie, that at leaſt 
the Wingy cuaht to hare joined in the Suit with the Party im- 
mediately ſuffering. Wut he (Cubmitted it to the Court, that 
no plate Adion would Ife, as this Cafe ts. Foz it docs not 
appear by the Declaration, that any moe Oamanes were bp 
this means given, than what otherwiſe would have been gi— 
ven. Che Chief Fuftice fatd, that he theunht an erprels 
Charge of that Sort would be ertraordinary in a Suit of this 
Mature; for by that Beans the Cruth of Cerdiks would be 
called in Queftion th a different Wanner from what the Law 
peſcribes. Accowingly the Court feem’d tnclinable to reverie 
the JuBgment, though after a Gerdick. Wut tt ood over, 


Ellifon and Lynn. 


How far the PN a CUrit ef Error. the general Crros were aſſigned, but 
Court willa- | mot verified, 252. Parker Defired therefore that the Judgment 
monde We might be affirmed. Fut however, be (aid, he ought to inform 
within sGeo. the Court firtt, that the Plaintiff in Error had made a Cia- 
a 13. with riance between the CUrit of Error and the Recow beounht up ; 
out makinga AND therefore he prayed at firtt of all tt minht be amended. 
Rule to = upon 5 Geo. 1.13. though befoe that Statute the Court couid 
thew Caule Hane only quaſhed it. ude Reynolds made a Doubt, whether 
they ſhould do it immediately, o2 whether they ought not ra. 
ther to make a Rule for doing it, untlefs Cauſe. Foꝛ he ſaid 
the Recow produced, which the Oefendant would amend by, ts 
only a Crantcript of the Roll below, and therefore poſſibly 
the Driginal Record map be agreeable to the Crit of Erro. 
But However at lat the Court all agreed to amend it immedi— 
ately; fo2 thep aid, they had done the fame in a Cale o2 two 
before of this Sot; and then affirmed the Judgment. 


1 The 
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The King and The Inhabitants of Mansfield. 


N Rule to fhew Caule why an Moder ſhould not be quaſh'd. what halt 
the Exceptions to tt were, Fir, Chat the Order ts of norbe faid to 

the Removal of a Wan and his Wife, anv it is not ſaid, that be « geod 

any Complaint was of the Officers belonging to the Jolace p77” 

from whence the Removal is. Co that it was anfwered, that 

the Fat appears to be contrary. Another, that the Der re- 

quires the jParify to whom it ts Directed to receive them o 

either of them, which tt was fatd, was uncertain; fo2 accord— 

ing as it ſtands there, the receiving one of them ontp would 

be fufficient. But the Court fatd, that there was Reafon fo 

penning it tn that Manner; fo the Definn was, that the 

Pariſh Mould receive one only, tf both could not be found to be- 

long to them. Athird, that the County is tn the Margin onip, 

and not mentioned tn the Body of the Daoer. And this Ercep- 

tion, 992. Abney (ald, had been allowed on His Motion tn the 

Cale of The King and The Inhabitants of Aydelthorp and fume 

others. 992. Strange ſaid, tn thofe Cafes potſibly there was no Re- 

ference tothe Margin, as Here there is. Wut the Chief Juttice 

feemed to think this Crception fatal, and he mentioned the Cate 

of The King and Auftin, tn which he thought this bad been allow- 

ev. Chen another Erception was taken, which the whale Court 

allowed ; and that was, that the Statute of 2H. 5. requires 

thele Seſſions to be held at ftated Cimes, and the Feat of 

St, Thomas the Marty2 ts one of them ; but tt appears that 

this Seflions was not held within a Week after that Dap; 

and though it is {aid per adjournment’, if Does not appear to be 

Within the Cime. Accowingly the Oder was going to be quath- 

ed; but 992. Abney making a Prꝛopoſal, that the whole Werits 

might be referred to a Judge of Aflife, the Court did nothing 

tm it. Sid. 312. 1 Ven. 116. 


Smith and Lutwiche. 


T HE plaintiff declared againſt the Defendant by the Mame How far the 
Of Richard Lutwiche. Che Defendant pleads that his Mame Covre will 
is Lutwiche and not Lutwick. pon which 992. Strange moved mia a 
it might be fet afide. CUbich was Done accovdingly, batement. 
Anonymus. 


1X an Ation by two Partners fo2 Goods fold and delivered, vow far the 
the Plea in Abatement was, that one of them died pending Court will 
the Sut. Che Court accordingly fet it afine ; fozthep fad, a ae 
the Statute of 8& 9 W. 10. 7. Declares that thele Suits Mall ea. 
not abate fo2 fuch Cauſe; and this ts an implicit Difallowance 

of fuch Plea. yee 27 


W- oF 
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Dr. Snape and The Bifhop of Lincoln. 


Vide ante 93. T HE Chief Juffice delivered now the Refolution of the Court 
upon this Cale. De (ald, the principal Matter they relied 
upon was the fame with that in Philips and Berry’s Cate, 4 Mod. 
that where-ever a general Cifiter is appointed, and his Cime 
fo2 bifiting is prettribed to particular ftated Cimes, the Court 
will always conſtrue that to be underftood of his viſiting ex 
officio, and not to hinder His Caming nat other Cimes upon a 
pruvate Appeal, untels there are Dire Meqative Wows to that 
Cftet. Fo. if it was not for (uch a Conftrution, the Bony 
would be eft without anp Kedreſs in the mean Cime. he 
faid tao, that the Reafon of that Refolution warranted them 
in another they made, that where-ever a Giſitor is appointen 
on{y to particular JOurpofes, and his Cime of Aifiting confin’a 
in this Manner, they will always conftrue it with the Diftindi 
on before mentioned. De oblerved too, that the Bithop tn the 
prefent Cale was general Giſitoz; for the CUords tn the Re: 
cital in the Statute of Giſitation make him fo; and the Con- 
clufion reckons up all the Jnftances, which it can be fuppofen 
there map be occafion fo2 exerciſing this Authouty. Wut tho 
it had not, they were pet of Dpinion, a certain Number of 
particular Inftances would not have circumécribed the generat 
Jurisdiction before given. And here he thought a proper Rule 
might be applied, that where particular Cods are in the fame 
Sentence, which the meneral (Uords ate in, they map be con- 
firued to abridge the Senle of them ; but where they are in di— 
ſtinct Claules, the fecond ſhall only be conftrucd as a looſe Enu⸗ 
meration ; and efpeciaily too tn antient CAtitings, where pers 
haps fo much Accuracy Was not oblerved as now there fs. 
Chen as to the Megative CUords fo much infitted on, the 
were of Opinion, they did not at all refer to this Right, which 
18 now claimed, as Cifito ; foz the CUlows are quoad alia that 
what is mentioned as Ciilitor; but they thought they mighe 
Wwell refer to the general Motion, which was at that Cime 
received, of His Diliting as Dadinary. Che Chief Juttice ther 
gave an Anfwer to fame of the main Objections. Che firſt, he 
took Wotice of, was the Provoſt's being Cifitor Himfelf as ta 
fome particular Chings. Wut that he oblerved could not 
be; forthe Githop bas undoubtedly a Right of controuling 
what he bas Done, when he comes in upon a general Cifitation, 
and all Cifitors are neceflarily, in the Yery Motion of the 
TUS, final Judges. Chen as to the Objekion about the Oath, 
he fatd ft was Determined that would not bind the Party in 
Appelford’s Cale, and tn Colworth’s cited in that Of Philips anu 
Berry. But befites, in the peefent Cale the Dath is far from 
being general, for it ts, that De will not Appeal, when he hall 
be puntfhed fecundum Exigentiam Statutorum. Dowever there is 
one good Cftekt that this Dath map have, that ik the Appeal 
be found unjuft, it will be good Cauſe ta erpel him. Fo theſe 
Realons, he fad, the Court were refolved, that a Confulta- 
tion fhould be awarded. Upon which 992, Harding, as Counſel 
fo2 the Biſhop fad, he did not know, but it might be ahs 
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to move for Cofts. Wut the Court otferved, that thep couid 
net vive Coffs, but where (ome At Cf Parliament has allow- 
ed them. And thei 99). Strange ſaid, that the Statute of King 
William Does nike Cofts on Demurrer in Prohlbition. Apon 
Which the Court told them, that if fo, they bad a Right to 
them without making this Application. 


Anonymus. 


Saha Darnel moved fo2 a Mandamus to he Diteked to tie How far a 
Mayer and Aldermen of the City of London, to reſtore one Mandamus 
Edmund Turner to the Dffice of Woodward ; becaute it is an DE ore to, 
fice in which he jad il Freehoid. But the Court fad, that the reftoring 
that Reafon would not do, unleſs the Office was of a Pub- an Officer. 
lick Mature. And then an Affidavit was read, which affirmed it 

tobe a publick Office. Wut the Court fad, that would not 

Do neither; for it is neceflary, that the Afidavit thould fet 

fort) fome particular Marks to thew tt ts fuch an Office. And 

Judge Reynolds took a Otfference between fuch Offices, which 

ave Parts of the Corporation, and concern the publick Govern— 

ment of the Body, and thole that are only Beneficial Orices, 
belonging to the Corporation. And atcowingly they told him, 

he muſt move tt again. 


The King and Moufeley and Syms. 


O N Rule to Hew Caule, why an Information fhould nat ma Yow far the 
againt the Defendants foran inbuman Affauit ; the Coun- Coot 
fel produced Affidavits of the Parties themſelves, by wHIC) Prrarion 
they politively Denied, they had any Hand tn it; and likewiſe foraBarery. 
Afidavits of other indifferent Petſans, by which it appeared 
they could not habe committed tt in Point of Cime and Place. 
But Judge Reynolds fatd, that Circumftances af Cime and 

face ave not fo very material in Cafes of this Mature ; for the 

njuty the jpofecuto2 received, might very well occaſion his 
being not fo erat in thele Particulars. And the Court fatd, 
the Affault is very outragious ; for tt ts the cutting a Wans 
Chwat, and leaving Him for dead, merely out of Walice ; 
and therefore they thought the Rule ought ta be ablolute, that 
the Offence map be tried, 


The King and Johnfon. 


T HE Pꝛiſoner twas now tried at the Bar upon the Indick- Vide ante 

_ ment of Dinh Creafon. Che Charge againſt him was foz 729%?” 

filing and wathing the current Coin of the Kingdom againk ~~” 

the Foꝛm of the Statute 5 Eliz.11. Che Evidence of one 

Kelly was the p2inctpal Ceftimony on which the Counfel for 

the King relied. And again his Evidence being allowed at 

ali the Priſoner objetted, that he was already coñvicted fo2 ut- 

tcring falfe Money, knowing tt to ve fo; which was an Of— 

fence fo very prejudicial to publick Credit, that bis Teſtimony 

never ought ta be admitted in publick JPolecutions. Ano 

bis Countel being admitted to teak to this Wont, they thes 
they 
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they relied uvon the Anthortp of Co. Lit. 61. Wut the Court 
faid, the Offences there mentioned are chiefly tuch as bing 
SHeandal_ and Contempt upon the Perſons, committing them; 
and the Keafon, which that Rule is founded upon, ts that que 
funt minoris Culpæ funt majoris Infamiz. But in the prefent Cafe, 
they fad, the Judgment ts only, that he ſhall be fined and tm- 
prifancd tor what he did, and nothing of an infamous Puniſh— 
nient. Gpon which the Court allowed of his Ceftimony ; and 
then he gave full Evidence againſt the Priſoner. Che Attorney 
Oeneral then Went on and latd hefore the Jurp Ceveral Circum: 
flarces th Corroboration of this itnefs. And ane was, that 
an Inſformation had been made before a Fuftice of Peace by chis 
Perſon of the Priſoner's being guilty of thts Crime; and uvon 
that a CGarrant was made to feile the Cools and other Juſtru⸗ 
ments, which might be found for this Purpoſe; Oolt-Duk, 
and a stle, be fatd, were found in bis Lodgings ; and pet he 
made a Letter of Attomep ta one of the Joerions that feifed 
them and to another, to gather in bis Cites, by Girtue o€ 
which Authortty, thefe very Chinas were get up again; fo2 ff 
the Juſtice of Peace, wha kept them tn bis Poſſeiſſſon, Had nat 
Delivered them up, he was theatned to befuer. Wutthe Court 
fatd, they could not allow of this to be given tin Evidence; 
unicts the Puſoner Had given the Attorney particular Diredt- 
ous to take theſe particular Goods. for they ſaid, in Civil 
Cafes, they Do indeed allow of a General Letter of Attorney 
being good Curdence of the Attorney's ating by Force cf tt. 
But th Crimmal Cales, this would be a Dangerous Propoſi⸗ 
tion; that a jperfon that receives an Authority from another 
fall be able to charge the Perſon criminally, from whom he re- 
cettes if. he Priloner then entredupen his Evidence; and 
what te relied upon mas, that the only Citnefs, in a Manner 
again him, was a Perſon of that profligate Charaker, as he 
was not to be belteved; and_that he had Declared feveral Cimes 
hefoe agreat manp CUitnefles, that he bad nothing of Cruth ta 
charge the Peiſoner with; but vet that be would do it, becauſe 
by doingiit, he wasmomiledhis Liberty. Co this the Attorney 
Generaf, by way of Reply, defiredLeave to lap before the Court 
the Information mentioned before ; by which it would appear, 
How tucredible tt was, that a Perſon wha had given this In- 
formation upon Dath fome Cime before, Mould afterwards 
Deny that he knew any Ching of the Watter in the Peeſence of 
ſeveral tndifferent JPerfons. Judge Page thought that this E— 
pidence was very matertal and neceflary ; for the Cvidence toz 
the JOrifoner could by no Beans fo effectually be taken off by a 
Direc Negattve Dath to the contrary. And he fatd, tf the 
Cale Had been, that the Evidence had (wore that Kelly own 
this to be a new trumpd up Stow about a Month ayo, it 
was evident, the Court would allow of this Information to 
be given tn Cvidence, if it could appear by the Late of it ta 
be given a Cwelve-Month. Wut the thee other Judges were 
of a Different Opinion; fo2 they ſaid, it twas a conftant Rule 
of Evidence in Digh Creafon, never tu allow of thele Inkor— 
mations to he praduced upon the Crial. Fo2a8 this is a Crime 
of the higheſt Mature tye Law knows of, tt will Nata ae 
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Evidence to be given, that the Party has been acculed of this 
Pffence ; but requires, that he thall now be accufed of tt. Ac- 
cordinglÿ they would not allow of this Matter to he given tn 
Evidence; Dut pet, they fato, the Counfel for the Hing might 
call again their Principal Cvidence, and eramtne vim to this 
Paint viva voce, whether he did make fuch a Confetlion, o2 not. 
pon this whole Batter the Court left the Circumfances to 
the Conideration of the Jury, and they bought him tn Not 


gutity. 





Baldwin and Morgan. 


On Rule to ſhew Caule, why tt ſhould not be referred to the How fer 
Batter, to fee how much the Plaintiff had received from FoR ee at 
the afl, more than be ought, the Counſel fatd, that thep were por upon a 
Willing ta reſtore what they had received upon the Execution scire facias 
more than their Due, provided they might be allowed Coffs upon againk Bail. 
the Scire facias againſt the Wail, And 2. Strange ſaid, that Coffs 
Wwere in this Cafe allowable; for there was a much ſtronger 
one than this tn the late Queen’s Cime, that af Wale and Jof- 
Jing; Wwyere the Court was of Opinion, that upon a Deten- 
Dant’s Pleading a bad Plea tn the Common Pleas, and Judg⸗ 
ment, given for him, reverſed upon that Account; the atl ta 
the fecond Ation fhould pap the Cofts the Defendant put the 
Plaintiff to tn the firft; and otherwife they retuled to ftay the 
Jorocecdings. But the Chief Juſt. and J. Reynolds (aid, that 
they thought it a petty extraordinary Cafe. And in the princi⸗ 
pal Dueftion the whole Court agreed, that no Cofts were to be 
paid upon the Scire facias ag this Cale ts, becaule the Bail oto 
not appear to it. And this Oifference between where they Do ap- 
peat to tt, and where not, they fad, was warranted by the 
Statute of 8 & 9 Will. 3. cap.1o. Chen another Ching wag 
mentioned by the Counfel, that at leat in Cquity and goon 
Contctence the Bai ought to pay Colts; and therefore this 
Court would not induige them with this ſummary Wethon of 
Proceeding, but Leave them to thete Aion at Law, without 
they would make an Allowance for them. Wut the Court (aid, 
that the Wats having Reftitutton of the Overplus was 
what by Law they were intitied to. And they did not know, 
that tn any Cale they required Cofis ta be allowed, but 
Where a Statute has given them. Accowingiy upon the Court 
Delivering their Opinion in this Wanner, the Plaintiff's Coun- 
fel fad, they would pep them back the Dverplus, without denui- 
tng the Coffs, Cipon this the Rule was not made abfolute. 

Note; Che Court fad, they did not know but this Cale 
minht have been Different, if it had been upon a Recognifance 
in the Common leas, and the Crecution had been onty fo2 fo 
Much as was recovered; there thep thought the Court might 
allow Cofts to be given upon the Scire facias th any Cale, where 
they wauld not make up the Sum recovered more than the Re- 
connifance. Becauſe a Court of Cquity would hinder a Plain⸗ 
tiff recovering more than the Judgment; and pet they would cer⸗ 
tainty allow Cofts there. Wut {athe prefent Cafe they ſaid E— 
quity would give no Coffs, as ie 
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The King and The Mayor, Bailiffs and Commonalty of 
Exeter. 


Posie wena being now praduced, that the Banks of the 
XL River were much cut of Repair, and that tt would be erp 
miſchievous tf there was not tome ſpeedy Relicf given, the 
Court made the Rule ablolute. 


Anonymus. 


NE Cofins had had a Mote given him, but it was upon a 
certain Condition; he bans an Atien upon it arate the 
Indorſee; and tears off the Condition. Gpon which in Infe2- 
mation was moved fo2 again him fo2 this Fraud, And the 
Court made a Rule toa Hew Caule, 


Goodchild and Cayward. 


Mi’: Fazakerly came now toa fhe Caule, hy the Mirit of 
Erecution ſhould not be tet alide agatnt the Watl. Ang 
the Court was of Dpinion with him, that_the Crecutiou was 
renular, #02 they fatd, it was clear, that Debt would tie upon 
this Recaguitance, and in ſuch Aton they did not fee, but there 
muft be the fame Remedy, as tn other Actions _of Debt; ana 
confequentiy tf this bad been the Cale, that Debt had been 
brought, they could not fee, but the Body of the Bail would be 
liable te Erecution. Chen they cbferved, that the taking this 
immediate Remedy upon the Reconntiance can make no Otife- 
rence. Eſpecially too as the conflant JP2attce has been to al- 
iow recutions againt the Body upon thefe Recogniſances in 
CUtits of Erraz, they thought tt was pretty clear, that the Cre- 
cution was right. Gpon which 2, Strange made tira other Ob- 
jetions againtt the Regularity of this Crecution. One was 
that the Judgment again the Principal was above a Crelve- 
month beforẽ Proceedings againſt the Wal, and pet it was not 
revived by any Scire facias. Co this the Court anlwered, that 
Here had been Proccedings againſt the Principal bp Fieri facias’s 
immediately after Judgment, and fo it appeared by {everal of 
them, that were bꝛought inte Court. De then fatd, that thele 
Fieri facias’s might have been taken out not above two 62 thee 
Days aga; and befives Here are nu Cantinuances entred up 
fince the Judgment. CGpon which the Court obferued, that the 
Plaintiff naught file them when he would; and to the other, 
he Plaintiff might enter them up whenever he pleated, And 
this chep faid, bad been aliowed even atter a CUrit of Crro 
Mought. Che fecond Objection was, that the Capias ayatntt the 
Bail was marked fo2 251. only, and vet che Plaintiftf had levted 
291 Che Court fad, that mull go before the Watter. 


4 Grandey 





Term. Hall. 2 Geo. I: 1728. 127 


Grandey and Wiltfhire. 


HE Counlel moved this Cafe again, which is before in 
Page 117. and he {aid the Count, he relied upon, was that 
which charges the Defendant with ſpotling unam ftruem, Anglice 
a Hay⸗rick. Now this Does not appear to be annered to the 
Freehold, but only a perfonal Chattel, which food upon tie 
Ground, and full Coffs are always allotucd in fuch Cafes. Che 
Court teemed to think the Oiftintion wags right. Wut thep 
Doubled, whether ftrues as a proper Latin Coz fo2 a Dap-vick ; 
fo2 tt fignifics a Bundle in general, and not a Bundle of Map; vide ante 
but ftrues foeni ts the pooper Expꝛeſſton. Upon this tt flood over. 117. 


The King and Penfax. 


N Rule to the Caule, why an JndiFment ſhould not be Whar thant 
quaſh d, two Exceptions were taken ta tt, One, that it wag ror be faid ‘ 
upon the Stat. of 1 Jac. 1. cap. 17. far making Caps and Dats — 
not having ſerved an Apprenticeſhip; whereas the Statute yoons jaca. 
creates a nee Offence, and appetuts certatn particular Reme- c. 17. 
Dies, Of which this is net one; and therefore it 15 not allowable, 
Che other, that the Statute of 21 Jac.1. cap.4. requires atl 
Polecutions upon Penal Statutes to te beought tn the true 
County; whereas this was bounht tn Middlefex, and the Caule 
of it aroſe in London; and the King’s Bench ts no moe patvt- 
ened in thefe Cales, than other Courts. Co this Purpoſe 
the Cafes of the Wing and Gall, and the Wing and Hicks, 1 Salk. 
were relicd on. Both thefe Exceptions were allowed by the 
Court, and fo the Indictment was quafhed. 


Bret and Hillars. 


N a Writ of Erroz upon a Judgment in the Commo pleas, How far a 
A C€vception was taken to the Oeclaration, for that the Deten- a a 
dant's Mame was uled inſtead of the Plaintiff's tn the patnctpal poy pe cea 
part of it; fo2 as tt lands there, the Benelit fs law to be £9 06 be cured 
the Plaintiff, and not the Oefendant, and pet that the Mefen- atrer a Ver- 
Dant promiſeß. Che Court fain, as this is only Robercus in- dié by 16 & 
flead vf Rogerus, and it is Right in the ether Parts of the De- 17 Cer > 
Claration, it is helped by the Statute of 16 & 17 Car. 2. cap. 8. “P 8. 
Vide Sid. 49. 6 Mod. 265. 1 Salk. 24. x Mod. 42, Salk. 324. 
N. B. 1. 322. Skin. s91. 2 Cro. 586. 


Anonymus. 
. How far 2 
ees Copy of the Iſſue was left tn this Cale with the Defein- Perfon ‘alls 
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with the Dekendant himlelf: And in Mehaelmas-Term after the 
Court Deciared, that a Service upon the Party yiwlelf is irre 
gular; but tt mut be upon His Attoꝛney. 


Goodright and: Hart. 


How far in N Motion that the Oefendants in Cyexment might appear 
ape ad anv plead inftanter; 92. Fazakerly fain, that the Reafan faz 
ceflary, thar Making tC Was, that by this Means hey might go to iffue pre- 
Ifue fhould fentiy; and fo move forza Crtat at War this Cerm, in oder 
be join’d be- that it map come on the nert. Wut the Couct ald, in Cyetments 
ore Laie itis never neceffary, that Iſſue hounia be joined before a Dution 
arBar con be toa a Trial at Bar; though in ali other Cates it ts. 


moved for. 


Hemry and Berklee. 


What fhall FN Cero upon a Judgment tn the Court of Litchfield, 992, 
— —— Parker took tive Exceptions; one teas to the firſt Count, faz 
upon a pro- If being upon a promiffory Mete for Gatue received, and vet 
mifory No Venue latd where the Gaiue wes veceived; the other was ta 
Nore, not- the ſecond Count, for its betny upon @ Computaffer, and pet na 
pee Venue {atd, there the feveral Items of the Account arofe; where- 
rf laying» a8, He ſais, that was neceflary to te fet forth, tn ower that 
Venue ie there might be a Confideration hewn for this Aiton. Che firf€ 
fome Parts Objetioñ was cafilp got over; becaufe it would have been a Ga— 
of it. tiance to have lain the Wote in anp other Cap, And to the 
other the Court obſerved, that nothing ts necefarp to he fet 
forth in a Otclaration, but what ts the Cauſe of the Aiton; 
and the Caufe of an Ation ts that which is neceffary to he pro- 
duced tn Evidence upon a Crial. Mow here they tai, the 
Caule of Atton ts the ſtated Acceunt; and that ts of ittelf a 
fufficient Confideration to found an Affumpfic upon; and the 
ſeveral Irems of If are of no manner of ule tn fuch Cale 
upon this Ation. And Judge Reynolds obferued, that an Ac- 
' count adiufted Bees not only carry with tt a Conkdecratrai for 
a uew Affumpfir, but likewiſe ertinguifhes the Bemedp, that tap 
upon the Account before. Accordingly they atirmed the Judg— 

ment, Salk. 208. 


Stephens and Houghton. 


How far an JN Replevin the Defendant avowed for a Diffrefs taken upon 
Avowry thal J an Amercement in a Court-Leet tu a Preſentment tor mes 
whith 2 King and felling Bead, not having ſufficient GMeight. Several 
made upon Etceptions were now taken ta the Avowyp. Firit, tor that twa 
a Diftress Courts-Leet were {et out in the Abo to be th one Pear, and 
foran A- yet another Court twas {aid to be per Adjournamencum in that 
mercement. Dear, whereas but two Courts-Lect only can be tn one Pear, 

indeed the Counlel (aid the Adjournment was latin to be iecun- 

dum confuetudinem; but that wags not full enough. A Se 
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was, Admitting the firfl Exception not to be good, that pet the 
Court by Adjournment mutt have Reiation to the Oap on which 
the firft Court was held, whereas one of the Offences for which 
the Avowry is, is laid to be after the firſt Court. A thea Ex— 
ception thas, that tis laid that the Jurp (et the Amercement, 
whereas they could only affeer it. A Fourth, that tt was only 
fet out, quod prefentatum fuit, that the Plaintiff did the Dffence, 
Without averving that_he really DD it. And _to this Purpoſe 
Salk. 107. was cited. Che lait was, that one Diftrefs ts taken 
fo2 thee Amercements, whereas the Diſtreſſes ought to have 
been feveral; fo2 otherwife, if any of the Amercements fhould 
not be good, the Plaintiff could not have a Return of any Part 
of the Diſtreſs. Co the firft of thele Creeptions, 992, Wynn 
fatd, that an Adjournment is incident to every Court, aud 
therefore the Setting out the Adjournment in the Manner as ts 
Done is well enough. Co the others be deſired a Day to give 
an Anlwer to them, which the Court accordingly allow'd. ee poft 


Anonymus. 


N Rule to thew Caule, why an Information tn the Mature Whar are 
Sf @ Quo Warranto {hould not go again certain Perfons cb Ber 

for clafming to be Gurgefles of the Gough of Chriftchurch ttt ,reporbound 
the County of Southampton; the Attazney Oeneral (ad, that the to qualify 
Foundation of this Rule was, that they had not received the within the 
Sacrament, nor taken the Daths within the Cime limited, ever! Sce- 
whereas he oblervev, that the Burgefles of this Cown were vores. 
only the Freemen of tt; and therefore tt cannot be requiſite for 
them ta go though thete Ceremonies; becaule the feveral Sta- 
tutes that relate ta thele Watters {peak only of Offices of Pro⸗ 
fit 0 0f Cruſt. Che Court were of the fame Opinion, ano fa 
diſcharged the Rule. AnD Judge Reynolds fad, tn the Cam- 
bridge Cate, which be was of Countel in, it was doubted, whe- 
ther Common-Council Ben were within theſe Statutes, though 
at laft it was Determined that thep were, 


Spurling and Allen. 


“A Rule was made upon a Juftice of Peace to antwer the What Prifoa 
Watters of an Amdavit, for committing a Pꝛiſoner of the yo com. 

King's Bench to the County Gaol. Mow His Counfel (Ald, mitted ro. 
that Complaint was made to the Juſtice for a Wreach of the 
Peace, and he could not commit him ta the King's Bench; 
and therefore he was obliged to fend htm to the County-Oaol ; 
and efpeciatiy too in the poefent Cale, this could not be a 
Fault tu him, becaule the County-Oaol ts within the Rules of 
the other j2ifan. Wut the Court {atd, that tt wags true tndecd 
the Juftice could not commit the Peiſoner to the Marſhal; but 
he might and ought to have charged him in Cuſtody of the War- 
foal; and this ts the common Cafe in Indictments. Chey ob- 
ferved too, that thounh in general a Perſon in the Rules of the 
7 is conſidered to be within the Priſon itſelf; pet tn this 

eſpect he cannot, becauſe yp inee has taken bim ir 
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the Cuſtody of the Warhhal, and put Him under another, anv 
confequentiy he ts guilty of an Eſcape. Wut that the Court 
faid, they had nothing to do with; they were only to confider, 
that bere was a rong done tn taking a Perſon out of their 
Pꝛiſon; but pet as it appearedto be only a Wiftake tn Judg- 
ment in the Juftice, thep would not make the Rule abfotute. 
However his Counlel confentedto pay the Warhal the Cofts he 
Was at in getting bis Priſoner again, upon the Warhhals a: 
greeing not to bing an Ation of Cicape againt him. 


The King and The Inhabitants of St. Botolph’s Aldgate. 


aL Corbet took tho Crceptions to an Der of Remo- 
val of fome Children. One, that their Age was not men: 
tion'd. Che other, that it was Direted to the Dverfeers, anv 
not fad, to the Dverfeers of the oor. Co the Firkk the Court 
faid, that tt Does not appear, but the Children may have got a 
new Settiement to themlelves;, and this Crception bas been 
often over-ruled. To the other, they faid, that there are na 
other Dverfeers, but thoſe of the Yoo. 


The King and The Borough of Plymouth. 


Nother Mandamus was now moved for of the fame Sort 
with that before; becaule the Corporation was divided up- 
on the Election they went to in Purſuance of the other Mandamus; 
fu that it had no effet. Che other Side faid, they ſhould make 
a Return to the firft within afew Days, and therefore there was 
no Reaſon for the Court to grant it pet. However they made a 
Rule to ſhew Caule; but they fad, they could not grant tt tm- 
mediately, as they Do tn other Mandamus’s; becaule there mutt be 
a particular Dap put into the Crit to require them to go ta an 
CEletion on. And afterwards the Court made it abfolute. 


The King and Roberts. 


HE Defendant was one of thole the Attachment twas grant: 
ed againſt, inthe Cale of Davie and Davie; and being now 
hought up upanit, he moved to be diſcharged; becauſe the Per— 
fon, who was immediately injured, was Dead, Wut the Court 
fait, the Offence he was charged with, was nota bare Injury 
ta the arty, but a Contempt to the Court; and therefore not 
{tke the Cale of a Perſon bound tn Articles of the Peace; foz 
there, when the Perſon, who prayed the Security, ts Dead, the 
ultimate Oclinn of the Recomnifance is over. Gpon which they 
gered him toa find Sureties o2 ſtand committed, Wut upon 
his offering to ga before the Maſter, and the other Gide cou: 
fenting, be was dilcharged, 





Jones and Dale and others. 


HIS was an Ejetment. And the Cale was, that one 
Charles Morgan was fetfed of the Lands tn DQuefiton tu 


duly execu- Fee, and levied a Fine of them to the Cle of himſeif in Carl, 


ted, or not 


3 wit) 
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with feveral Bematnders over, referviny to himſelf a Power 
of appointing the Refidue of the Aſes by Deed o2 CUill, fo as 
the fame ſhould be ſealed and fubleribed bp him in the Preſence 
of thee CUitnefics. Maw the Jurp find, that he did make a 
Deviſe of tye Lands by His THill, wit with his own Hand, 
which was fealed tn the Peeſence of thee (Uitneſſes; but then 
it was not fubfcribed tn their JPefence; but the Devito told 
them be had ſubſcribed the TUill himſelf already (which the Jury 
find be really had) and fo defired them to put their ames to 
it, which they div. Mow the Doubt referred to the Court was, 
whether this was a good Crecution of the Power o2 not. Che 
Court gave no Reflolution in this Cale; pet all the Judges 
gabe thett feveral Dpinions, that this Power was not well 
executed. Fo2 they fatd, that the Subſcribing in the Prelence 
of the Cditnefles feemed to be as effential to the €recutton as 
the Sealing betore them. And Judge Reynolds fad, that he 
could not fee, how the Devilor's telling the Gitneſſes, that be 
Had ſubſcribed the Uill, cauld be equivalent to his atual Cub- 
ſcribing it th thete yPrefence. Judge Page and Judge Probyn 
both admitted, that bis (Uriting his Mame jut under the 
CUT, (accowing to the proper Import of the word Subfcribing) 
was not neceflary; for 1f it had been put at the Cop, on the 
Side, 02 on the Back, it would have been all the fame. Co 
this Purpoſe Judge Page cited a Cale, which he remembered, 
where a Wan was indiited for korging and indorling a Note; 
and it was Held by all the Judges in Serjfeants Inn, that his 
erafing a Memorandum which was made in red Letters of Part 
of the Mote patd off, which was at the Bottom of tt, though 
He Did not erate the Wack of it, was fufficient Evidence to tup- 
port the Indictment of Forming and Jndoring tt. And this was 
even an Inditment of Felony upon the Statute of 5 Ann. c. 33. 
Thele Points Ceemed to be the main ones, that were mentioned videthenext 
in the Argument of this Cate, and fo tt toon over, Cafe, 


Jones and Dale. 


Ms Fazakerly {vas now Counfel fo2 the Plaintiff. ibe Dif: vide the 
Ded His Argument into two Parts; one ag to the Power former Cake, 
itfelf; the other as to the Crecution of tt. Ca the ower, be 
faid, the Mods of it were; After the Determination of fuch E- 
ftates I give my Lands to fuch Perfon and Perfons, as I fhall by 
any Deed or Deeds, Will or Wills fealed and fubfcribed in the 
Prefence of three Witneffes declare, limit and appoint. JRow he 
obferbed, that the Intent of the arty was cvidentiy with him; 
and therefore as the other Side contended for a firié literal 
Crecution of an Authoity in oer ta Defeat that Jntent; he 
ſhould contend fo2 a iiteral Conffrution of the Authority; in o2- 
Det to ſupport tt; eſpecially too as it is the Conftrudion of one 
Over a Perſon's own Eftate, Che Conttrudion he mentioned was 
by making a Break upon the Cin fubfcribed, and fo, that the 
Intent Mould be, that the Lands ſhould yo to {uch Perſons as 
he fyould appoint tn the Peeſence of thoee Witnelies by anp 
Oced o2 Mill ſealed and ſubſcribed. Now he oblerved, that 
according to this Conſtruction the ower was clearly nana ee 

02 
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for though the CUill was not tubicribed tn the ffi Dertbative 
Sente of the Mord; pet there was a fulficient Affent tn Wiri- 
ting given to the Jnftrument, that it Mould be His Ctl, 
by His attefting tt with dis own Dand tn this Manner, 
fealcd and delivered as the true Vill of Charles Morgan, tn the 
Pꝛeſence of us whole Mames are underwtten. And the CUri- 
ting of bis ame itfelf in the Body of the CUtil was fuffictent. 
Ao ig 3 Lev. 1. Wut however, he fad, he would fallow the 
Countel of the other Side in their own Cay, and take the 
Conftruston of the Power in the fame Senſe as they contended 
fo2; and pet be hoped he fhould be able to maintain, that the 
power was well purfued. For he took Notice, that feated it 
was even in the Preſence of the CUitnefies;, ſubſcribed it was, 
02 what fully amounts to being fo; and Delivered tn this Wan- 
ner before them, as bis Laft Cull and Ceffament, In Senſe 
therefore, be fatd, the Power was complied with. And that 
thefe ober a Man's own Eſtate need uot be fa accowingy to the 
Letter of the Cows, he cited ſeveral Cales. Littleton’g Rep. 
23. A Copphalder furrenders to the Ale of bis Till, fo as it 
be left in the Hands of one Mofs. Che CUill was not left in the 
Hands of Mofs, and pet it was Held to be well enough. Mofs 
indeed was Dead at the Cime of the Waking of the CAill; but 
that he conceived could make no Difference; tf, as the other 
Hide contend for, Authorities muft be taken according to the 
CUo2ws ; for he might have Confidence tn Mofs, and inno other 
Perſon, that he would keep his Gill fecurely. A Cale too in 
Skinner 427. He relied upon. Chere a Wan made a Settlement 
of Dis Lands, reſerving to himſelf a Power of making Leafes, 
tending Rent, A Leale was made without any fuch Render, 
and pet held good, Mis lait Authortty upon this Head was out 
of Raymond 295. 4 Man fettied his Lands to particular Uifes, 
with Power to revoke them by erprefs Wows; he devifes the 
Lants to other Uſes, and that was Held a good Crecution of 
the Power. Chele Authorities, he ſaid, were a Poof, that, 
tho’ a Perſon Docs not fatisty even the legal Etffect af a Power, 
the Power may in fome Cates be well complied with. Wut in 
the prefent one the legal Cffet ts fatisfied, tor a Sealtny is in 
Law a Signing, and a Signing ts a Subſcription. Now that 
a Sealing does in Law amount to this, be velted upon the firtk 
Cale in Lev. 3. where Sealing a Oevite before three Citneſſes 
% ti a Signing tt within the Intent of the Statute of 
Frauds, 

Mr. Wills was Counfel for the Defendant. Co the fir 
Point he argued, that all Inſtruments ought to _recetve a 
plain and obvidus Conſtruction; and to confirue the Cll mn the 
prefent Cale according to this Rule, mutt be to cequire, that 
the Witnefles ſhould tee tt fubſcribed. be fad too, that good 
Reafon there might be foza Was appointing, that an Ad of 
this Sort ould be Done in fo folemua Manner; fo2 he might 
know bimfel€ to be of a Diſpoſition eaſy ta be perfuaded ta do 
Things of a ſudden; and therefore He might prudently put 
fuch a Law upon hiinteif, Co the fecond Point, be did not 
much contend, but the CUriting of His ame in the Body of 
the CU might amount toa Sübſcription; but pet be irongly 

3 urged, 
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urged, that this CUriting ought ta have been tn the Peeſence of 
the Wittnefles. For the Court ts net to coniider, whether the 
Ae was Done luffictentlp Deliberate; but the Circumſtauces of 
Deliberation, which the Party himſelf has fired on, muſt be ve- 
garded. And here he deſtred ta applp one Rule of Diſtindion, 
which might reconcile the Wooks upon this Subjez. CTObere= 
ever a Põwer, annexed to an Intereſt, requires the Erecution 
of it by {uch a particular Inſtrument, it may well be erecuted 
bp another Infirument, having the fame Operation tn Point of 
Law; but wherever a Joower requires the Crecution of it by 
fuch and ſuch particular Circumſtances, thoſe Circumfances 
muff be literally complied with). And gocd Realon there map 
be fo2 this Diſtindion; for in the one Cale the Court map be 
likely te judge what wes the Beaton fo2 a Wars Cying himlcif 
up to {uch particular Forms; hut the other is table toa great 
Ancertainties. Apon this Diſtindtion, he fad, he allowed the 
Cale ttt Raymond, cited by the other Side, and he applied feve- 
ral others to prove tt. Hob. 312. 10 Rep. 143. But elpectallp 
that of my 21.022 Bale and Mountague fatelp refolved by all the 
judges. A Power of Revocation my Loyd Bale referved to him— 
felf; but provided, that it auld be figned by fir Witneftes, 
thee of which Mould be Peers. We went to Jamaica, mhere 
there tere ne Peers; and there made the Oeed of Rebocatton, 
and got tt figned bp fome of the principal Men of the Wand; 
and pet it was held, that the Authority was not purſued. And 
there tt twas aid bp the Counſel, that my Lad Bale cn Purpoſe 
put in thts Ceremony, becaule be knew, he ould be a good 
Oeal tnflucnced to revoke tt, and pet tntenved that the Revaca- 
tion fhouid never take Effeck; tho’ in Appearance it might teem 
— tothe contrary. Chen to the iat Obfervation mentioned by the 
other Site, 2, Wills anfwered, that ſubſcribing a CUill and 
ſealing a CCiill were As in thetr Mature intirely different; and 
theretoze the one could be no Satisfaition of the other. Accord— 
ingly piped Judgment for the Defendant. Wut the Court 
faid, they would take fome Cime to confider cf it. 3 Lev. 87. 
2 Ven. 218,350. Salk. 688. 1 Vern. $3: 2 Vern. 69, 339. 





Whena 
Anonymus. Scirefaciasig 


brought up- 
ie a Scire faciason a Judgment it was moved Co amend oon a Judge 
Payment of Cots, by putting in the Tod Bill tiftead ween a 
Original. @he Court Caid, the proper Wotion was to quash it, 7c Coutt 


1 will i 
but refuſed te amend tt. 3 ——— 
Mall be a- 
Dale and Rufted. mended. 


: ] When a Scire 
On Wotion for the Waffer’s Report, of the Jerequiarity of a facias is 
Scire facias upon a Judgment, be fatd the Cale was, that broughe up- 
an Executrix, who was the Deiendant, gave a Letter of Attay- os Jndz- 
nep to confels a Judgment to the Plaiutiff; this Itidament Py pecs 
Was accowingly figned, hut never entred upon Record; pet ak: to be fuchan 
terwards the DetendDant pleaded tf tn War of another Aton, tregularity 
Gnd new a Scire facias being taken upen it, the Queſtton twas, in suing ic 
Whether it was regular, 992, Fazakerly objeited, that tt was, mss tobe 
for the Court has a Power to give the Plaintiff Leave to entet ic 
Mm fide. 
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it UP nunc pro tunc, and He (aid, they would do that, becaule the 
Defendant has already taken Advantage of it. Wut the Court 
obſerved, that the prefent Watter befor them was onlp the Ir— 
regulatity of thts Scite facias; and tlearip tt is fe, becauſe there 
is ne Judement on Record to found it upon. Accowingly the 
Judgment on the Scire facias was fet aide. s Mod. 88. 





Anonymus. 


How far the ME: Draper moved fo2 a Peohibition to fray Pꝛoceediugs tn 
ee a the Great Seiions of Anglefey in the Jortncipality o€ 
wie eben Wales, upon an Afidabit, that the Defendant Foulkes had not 
a Prohbi. reſided in Wales fo thefe theee Pears iat paſt above ten Lays 
tion tothe at a Cime, no tn this County above four Days, and pet he 
Grand Sef yas fucd there in a Perſonal Aion, but never appeared fa ft, 
— of noꝛ wes even fo much as ſummoned. We cited a Cale in Com⸗ 
wie berbatch 468. where, be feid, the Court had granted a Botton of 
this Pature. Chat twas an Aton even concerniny Land; a 
‘il was bought for the Diſcovery of a Deed relating to the 
Title of it; and pet upon fuch Affdavit, as tn the prefent Cafe, 
the Court xranted a Jpopthition. Wut the Court took a Ort 
ference between Wills of Equity tn thofe Courts, where the 
Remedy ts only upon the Perſon, and Suits at Lam, where 
the Remedy ts tikewife upen a Dan's Peoperty; forth the firk 
Cale, they DID admit, that Peehibitions had mone, and that 
was the Reafon for the Cale cited; hut _never tn the other. 
Chen vs tothe Summons, thep fata, the Afidavit might well 
be underſtood of a perfonal one; and they knew very well, that 
the Wethad of JOreceeding tn thofe Courts was only by a qene- 
ral one, by Sticking up a Motice in GGriting, at the Crime thee 
Courts are opened, of the Names of the Perſons whom Suits 
ate commenced againſt; fo that if the Dekendant was in Wales 
at the Cime of this Summons fo ftuck up, the Proceedings 

Were Clearly regular. Accodinglp they rekuted the Motion. 


The King aad Robinfon. 


Vide ante 9}. HE Oefendant now infoymed the Court, that he had paid 
952. Chambers 4ool. by CUap of Satisfation of fo much of 
the Execution as the Goods he reſcued was fubjet to; and 
therefore he moved that_be might have a Rule upon the Sheriff 
to make him a Will of Sale of thele Goods, upon Payment of 
the Refidue of the Boney due on the Appratfement. Che Court 
thought this a reafonable Motion, fo made a Rule upon the 
Sherif and 992, Chambers, to thew Caule ta morrow, why he 
Mould not do it. Andthen they agrecd to tt, 


Grandey and Wiltthire. 


Vide ante M& Gapper now ſaid, that be had conſulted Littleton’s Dicio- 

127. Vi nary; and there be found Strues tended a Bundle og 

Deap of any Ching, a Wow oz Rick of Dap, &c. and therefor 

as it may be uſed either in a general o2 particular Sente, the 

proper Cle of the Anglice tn this Cafe was ta determine in vdgr 
4 
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of the Senfes the Party uled tt. Jude Reynolds ſaid, that 
this was a proper Rule; but pet tn the peefent Cafe the 
Court agtecd, that Scrues Was oF one only Sinnification, and 
fignified poperiy a Deap tn general; and accowingly they ar- 
reſted the Judgment. Vide Sid. 6c. Lev. 48. 


SErxjeant Darnel fhewed now to the Court by Affidavit, that vide ante 
this Dffice was of a publick Mature, and the Wufinefs of tt 123. 

was to take Care that the (ison and Coal for the Cle vf the 
Citp GE London be kept according to the proper Afife of tt; and 
that bets an Officer. who ts admitted by the Wapar and Alder— 
men of the City sf London. He cited too a ecedent in which 

@ Mandamus had been granted tn alike Cafe, ta reftere a Wait 

to the Office of Wafter-weigher of the King’s Beam; and a 
Cale allowed tn Comberbatch 347. of the Office of Surveyor of 
the New-River. Gpon theſe Precedents the Court vut it off a: 
Hain to confider of tt a little longer. Vide Sid. 169. 2 Sid. 112. 


Short and Scurry. 


6 es Defendant obtained a Rule for ſhewing Caule, tehy an dow far an 
Habere facias poſſeſſonem and a Capias ad Satisfaciendum hotiid Afidavie 
not be quaſhed. Che Crception ta both wag, that they were ee 
teturuable die Martis prox’ poft Odctabis Sandi Hillarii, which is ty cided: 
out of Term. Another Crception too ta the Habere furs, that 

inffead of the CUo20g Georgius Secundus it was Georgius Rex. 

9H2. Reeves ſaid as the Gentiemen of the other Side were fa 

Harp in thetr Creeptians, he Hould beg Leave to be fharp iit 

an Exception too; and that was to the Citling of the AmDavits, 

that they were in a Cauſe between Short and Scurray, whereas 

the trae one was Shore aud Scurry. Che Court allowed this Er- 

tepttan, and (ald that ua Wnditiment ef Perjury couls ite upar 

thete Afidavits, as they are titled. And they fait that eadem fo- 

hantia could net help it in this Cafe; and took a Diineton 

between different Parts of the fame Record, and Affidavits tx 

a Reco; for tn the latt Cale they will not allow of anv Cia- 

riance 02 Amendment, as the Puniſhment of ſwearing fallp ig 
fofebere. Accowingly diſcharged the Rule, 


Hick and Strong. 


therefoxe Andrews moved the Court ta ſtay the Pecceedings, 
ef{peciattp 
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The Coſtom- 
of London 
relating fo 
Execurors. 


Vide poft 
142. 


Vide ante 
77 


efpectally too as the Plaintiff was in jOufon, and therefore ta: 
king an Attachment again him would fignify nothing. But 
Judge Page obſerded, that tf the Plaintiff had entred nto any 
Agreement twhatfeever not ta commence a Suit here, this 
Ceurt would not have ſtaid the Proceedings; fo2 thev never 
Do tt, but where the Confent was made fn a Caule here de- 
pending. Accowingly the Chick Fuftice (abſent J. Reynolds anv 
J. Probyn) fatd, that there was much Equity in the Cale; but 
tiis Court has no Power to do it, 


Shergold and Boftrick. 


3, ieee Corpus cum caufa was directed to the Mayor and She- 
tiffs af London. @he Return to tt was, that there ts a 
Cuſtom tn the City, that tf any Peron tn his Life-time be in- 
Dedted to another Perſon within the City upon fimple Contraé, 
he map bing an Atiwn of Debt againſt the Crecuto2, and that 
this was the poefent Cale. A Procedendo was now moved fo, 
Wut 992. Agar objeded, that the Retutn was infufficient, both for 
the Cincertatntp of tt, and the Anreaſonableneſs of the Cuftom, 
Co the Gncertainty of tt, no Courts are mentioned, where the 
Azion map be bꝛought; and therefore the City Courts have not 
riven themſelves a Furisdidion. And nothing Hall be tntended 
to take alway the general Relief of the Courts above. Co the 
Cinveafonablenets of the Cuftom, he fatd, tn the general Man— 
net as it is returned, it mutt affet Strangers as well as Ci— 
tizens; thole that bate no Benefit from tie Body, as well 
ag thoſe that hate. And itt ts not agreeable to Cquity, that the 
Accident of a Contras being made tna particular jolace ſhouid 
fubjet an Erecuto, to a particular Prejudice. Me fatd tog, 
that this was not the Cale of Foreign Attachments ; for there 
one Party mutt be a Dember cf the City; and then it ts no 
Derdhip, that another's contrating with him ould give fuch 
other alittle Inconventence. Fudge Reynolds and J. Probyn were 
not in Court, fo the Chtef Juſtice (aid, that tt would be proper 
to move this aratn, and that Copies of the Return fhould ie 
— the Judges; tut obſerved, that the Return muk 
not be filed. 


Wilfon and Poulter. 


Erjeant Darnel came now and complained to the Court, that 

the Rule was drawn up by Confent, that the lama chouſd 
Have the roool. upon one Part of the Cerdit, which mutt ve 
intended, that he ſhould have the Benefit of it by taking Cree 
cution of it prefentip ; and that was the Foundation whic) made 
them willing to relinquif) the Hopes of Wenekit from the other 
part of tt; notwithifandingy this the Defendant has brought 
a CUrit of Erroꝛ upon this Judgment, to hinder them of the 
Benefit even of this Part of the CGerdit. For this Beaton he 
poped that the Court would either make the Dekendant dil 
continue bis Crit of Erro2; o2 elfe alter the Rule that was 
made before. Wut the Court obferved, that pou were contenten 
totake Judgment upon this Part of the Cerdick as tt eri 

4 ‘ 
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and were afraid to benture the Chance of lofing this, tn haves 

BE gaining the ether; becaufe pou Doubted, whether pou couid 

nove an Gt of Bankrupcy at all; fo that wt ts clear, the De- 
fentant was under no Cerims of being confined not to bung 

a @irit of Error. Wut becaufe the Court fad, that they 
thought it was fit and reafonable, that the whole ſhould go 
though anether Examination bekoze the Jury, they wave a vide pow 
Rule upon both joarties to attend ta Morrow. 142, 


The King and The Inhabitants of Barnftable. 


— Chapel a few Days ano applied ta the Ceurt fez a How far the 
Mandamus to be Direfen to the Overſeers of the {Poor to — 
make a Rate. Che Court then ordered him ta look fo2 Pre⸗ t cy 
cevents. And be now came and inkormed them, that Ye bad reticfincale 
found tivo, there the Court had aranted a Mandamus to make ofanuncqual 
an equal Rate. Wut that the Court refuled ta do ; becauſe Rare. 

they tatu, tf the Rate ſhould be unequal, the proper Remedy 

would be to appeal; and therefore the granting (uch a Manda- 

mus ag that would be to take from the Court, which aught 

to receive Appeals, the Effet of Appealing. And this, 

they ſaid, was refuled upon Debate tn D2, Butler's Cate, rela- 

ting to Sturbridge Fair, Wut they obferved, that they might 

weſt grant a Mandamus to make a Rate tn meneral ; fo2 thts 

Court ts the proper Jurisdimion to make Laws be put in Cre- 

cution; but then, thep faid, an Aflinabit mut be proouced that 

a Rate is wanting ; and tt then being confeficd by the Countel 

that the Afiduvit only (wore, that the Rate mate was unequat 

and partial, the Court fad, they could da notching tn it, 


Anonymus. 


R. Wills moved foꝛ an Information tn the Wature of a Quo How far the 
Warranto again ſeveral Perſons fo2 ating as Freemen of Cort will 
the City of Gloucefter, not retiding there at the Cime of thew pepe tion 
Election. Che Point on which this Queftion turned was, whe— inche Nature 
ther the Corporation, that ts the ating Jatt of the Body of of a Quo 
bE this City, can make Denoary Freemen. Now, he ob- — a- 
ferved, that no Corporation can do this, uniels thep have se 
a Pꝛeicription o2 a Ciaule in their Charter to Cupport them ging the 
in it. Wut in the prefent Cale, though tndecd they Have Power of 
ſometimes complimented Moblemen and others of the fir! Ot making 
flintion with this Privilege, pet that was only a Ching cen: — ot 
nibed at, and can be no Tarrant to them in what thep bate ~ 
now Done, making 119 Strangers Free at one inftant. Welioes 
too in this Coyporation there are very particular Puvileges 
niven to the Freemen, and one above all in being Coil-tree 
thoughout the Kingdom; now by the fame Tap of Reafon- 
ing, a8 they map make 119 Free, they may make every Perton 
in England fo, and bp this Weans take away from the Ling this 
art of the Revenue. Wut tf they fhould claim any Colour 
Of a JP2elcription to fupport them in what thep have vane trom 
thele few and uncommon Inftances, the Charter of King Charles 
the Second which they accepted ot, has clearly taken tt trom oe 
n 
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by incorporating them by the ame of Cives, Refidentes & Inha- 
bitantes Of this City. Wut the Court faid, that they were of 
Opinton, that every Comaation may make that Perſons thep 
will Free of tt, and this ts an Incident belonging to them de 
jure, unleſs there ts a JOvelcription o2 erprefs CGUords tn the 
Charter to the contrary, refraining them tn fame particular 
Cates. Che Court obferved farther, that this Complaint was 
oily of the imprudent Ererctle of a Pꝛivilege, and not of the 
Illegality of tt; and therefore this Application was not proper. 
They (aid too, that the Charter could not make a Difference ; 
fo2 all Incorporations are tn this Wanner. Accordingly thep 
refuſed even ta make a Tuie to thew Caulſe. 


Anonymus. 
Within what R. Reeves moved fo2 a Mandamus to be diredfed to the late 
eine OMe Bapa and Aldermen of Sudbury to vo to the Eleiton of 


ccracon, @ Bayar, in Wurluance of the Statute of 11 Geo. x. the late 

mutttake ayo? not having taken the Daths within thee Months accov- 

the Oaths of {ny to the Statute of 1 Geo. 1. 2. Reeves ald, the late Mayor 

Allegiance. did Indeed offer ta take the Datis at the Seflions fo, the Cown 
holten within that Cime, but the BWecower fhewed fome 
Reafon then that the Seflions was not held properip, and fo 
the Aſſembly was diſſolved. Wut at a Sellions held after the 
theee Months he did take them ; but that he ſaid was not Cuffict- 
ent. Accordingly the Court made a Rule to thew Caule. Ana 
Judge Reynolds made an Obflervation upon the different Pen— 
ning of the Statute of 25 Car. 2. and this of 1 Geo. 1. for the 
Statute of Charles required tndecd the Sacrament ta be taken 
Within thee Months, but then tt allowed the Oaths ta be ta- 
Ken at the nert Cerm 02 Seflions after the thee Wonths; but 
the Statute of 1 Geox. hag taken away that Diftinéion. 


The King and The Inhabitants of Abbotflangley. 


What fhall Or Motion to quaſh an Der of Removal made by two 

be a good Juſtices andan Oder of Seflions confirming tt, the Coun: 

Sertlement fel faid, that the Oder of Removal was fated tpectallp, that 

Mi ‘J one Crofsby took a Moule and ferved arith Offices in the Pa— 

\ tif) of Aldenham, between the Statute of 1 Jac. 2. 17. and3 & 

4. W. & M. 11. and that the Juftices removed jim to the Pariſh 

of Abbotflangley, being the Place of His toxmer Settiement, 

adjudging Him to have gained no Settlement fince. Che Ex— 

Ception taker to this Oder was, that Aldenham was his lat le— 

ral Settlement; fo2 his ſerving Pariſh Offices there was taken 

a upon the Statute of 1 Jac. to be equivalent to a Notice in 

Vide pot Citing. Co this Purpoſe the Cale tn Carthew 28. was relied 
. on. Che Court accowdingly made a Rule to Hew Caute. 


1 Gutton 
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Gutton and Hall. 


HE Metice of erecuting a Clrit of Inquiry Was given ge⸗ The Notice 
i neraily to be on fuch a Oay, without menttoning the par- — te 
ticular Dour. Apon which the Court mave a Rule ta thew wire pore 


Caule, why tt Houla not ve fet afine, and tratd the Weoceen- Wares. 
ings. quiry. 
Anonymus. 


dite Motice of ſigning Judgment for want of a Plea was vow far no- 
{eft with the Defendant’s Attomey upon a Sunday, twitch tice of fgn- 
the Countel Card was irregular ; and therefore He moven to fet rele. 
afide the Judgment. Wut the Court faid, that this ts not with piven se 
in the Statute of Car. 2. though if it bad been upon the late sunday. 
Gt of Parliament of Cerattous Arrefis, they admitted tt 

parte fe2 then it would Habe heen tn the Iature of Pꝛo— 

ceſs. 


Champion and Scot. 


PON the Reference ta the Matter to fee what was Due What Mar- 
upon a Bond, He reported that the Oefendant was bound Crs ue 
as Surety for one Lambart in a Wond of rool. which Lambart ort 
and be joined in; but after that Lambart gave another Wand cive Relief 
folely ta the fame Perſon as they gave the other to, Lambart in, by Rea- 
patd the Obligee 201. and 301. and took twa Receivts of him On thar 
in a general Danner only fox Money due upon a Bond. Cy ore proper 
on this Report the Court were of Opinion, that this Account for cours of 
Was too tntricate for the Wafer to {ook into, becaule tt was Equiry. 
not Certain enough to which of thefe Wonds o21n what Propoꝛ⸗ 
tion thele Receipts are to be applicd. Wut they thought 
this Application moe proper for Chancery. 


Anonymus. 


Mie Wynn moved, that the Sheriff might amend His Re- Whar Ifues 
turn to a Diftringas ; becaule he had returned leſs Iſſues pre proverto 
upon this, than upon a former. But the Court ſaid, thep Geen 5 Be 
could not Do it, as the Intereſt of a third Perfon was gringas. 
concern'd; but the proper MWethod, they fad, was to make a 

Rule upon Him to return upon another Diftringas Double 

the Iſſues he had returned upon the former. And Judge Page 

faid, in the Erchequer the Sheriff is not chargeable with thele 

Iſſues, but the Perſon diftrained. 


Anonymus. 


Rule was moved fo2 to infpet a Oaoler’s publick Books. wha: thal 
A Gut the Court fad, that the Books of a Gaoler are only nor be me 
puivate Hemorandums, and therefore they could not Do it, to bepublic 
Chep fad too, that a Oagler ts only a Servant to the 51 5 
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riff, and therefore tt was not proper for this Court ta inter— 
poſe in tt, 


The King and The Inhabitants of Benjoe. 


R. Lee came now to hee Caule, why the Order Gould not 
be quathed. De ſaid, that theſe Statutes retatinn ta Sete 
tlements have always received a benign and liberal Conftruce 
tion. @he Statute of 13 & 14 Car. 2. 12. provides, that anp 
Perſon map be removed from a Pariſh, be has not reſtded in 
to2 forty Oaps, uniels he has rented there a Tenement of the 
Pearly Galue of 10). petit has been held, that a Perſon ha- 
ving a Freehold of ever fo fmall a Galue there, 1s within the 
Equity of that Exception. Cpan the Statute of 1 Jac. 2. ft has 
been allowed that Service ts equivalent toa a Notice. Andupon 
that of 3 & 4 W. 3. a Hiring fo2 a Pear, and a Service fo2 twa 
Half Pears, has been held within the Reafon of that AF. Che 
Statute too relating to Certificate Perſons fays, that no Per— 
fons ſhall be obliged to babe that Ceftimuntal, wha have taken 
a Cenement of rol. per Annum, o2 erecuted Offices within the 
Pariſh; peta Surrender of a Copyhald to a Wan tn the Righe 
of bis Ciife, has been thought tufficient. So itkewile the 
Citle to thete Freehold op Copyhatd Lands has been no moe 
inquired fnto, than the Right which a Wan has Heid them tn; 
and therefore where a Wan wrongfully built a Cenement upon 
the Lord's CUatte, a Deſfcent of that Cenement has been-thoughet 
a good Qualification ; becaule theres no Clay of recovering 
that, but tn a folemn Aiion. Wut belides this general Argue 
ment to induce the Court to this Opinton, he fatd, he thoughe 
there was fomething of a clofer Jd200f of it ; and that ts, that 
before the Statute of 9 Geo. 1. itis Clear, that the verp butld- 
ing a Moule upon his own Land would have gatned him a 
Settlement as well as the Purchaſe of the Land it felt. ow 
He fatd, that this AX can, at the moft, only take off the Cites of 
the JOurchale, but the Building of the Moule niu have tts old 
Cffet remaining. Che Court feemed to think, that this Cale 
deſerved Conkidcration ; fo ordered tt ta be fpoke ta again the 
nert Cerm. 


The King and Cofins. 


3 Rule to hew Caule, why an Information ſhould net he 
granted inthis Cale, 992. Fazacherly fatd, that he belteved 
it Was pretty uncommon to grant an Information, whena Civil 
Right ts Depending ; but betides he oblerved, that he had Afida- 
vits to produce by the Cllitnefies, that Cublerised this Note, that 
there was no Condition annered to it at the Cime they ſigned 
their ames ; and that tt was by no Weans probable, that a 
Condition Khould be joined to tt afterwards; and ithewile he ſaid, 
he had an Aflivavit of the arty Himlell which Direklpy dented 
the Fak; fo that there was only one Dath agatn another. Wut 
the Court ſaid, if this Ation had been kwought again the Per— 
fon, that gabe the Rote, they Mould have thought clearipy * 

fit 
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Informatton ought not to go, becauſe be has another way of 
ſaving himſelf from Prejudice, by denying tt now to be his 
Note, and joining IMue upon it; but they did not fee the In— 
dorſer Had any fuch Reltet ; becaule tt ts not pyetended but fe 
was a meneral ote at the Cime he ſigned it. Accordingly the 
Court made the Rute abfolute. 


Goodright avd Wood. 


N a Dotion for a Crial at Gar, the Court laid Down tivo tn wharCates 
Rules, that they never grant thete Crials merely fox the Trials arBar 
Coinlequence of the Caufle, though tt be of ever fo great a Ga- pe roperro 
lue; N02 ever fo2 the Length of Cramination, where tis of a berp ; 
ſmall, Clafue ; andin Ejyetments the Rule has been net to al- 
{ow them but where the Pearly Clalue of the Land tn Queftien 
ig rool, The Court fatd likewiſe that a general Swearing of 
the Length of a Cauſe, though there ts Clalue too, will not be 
ee unlels there ts a pobable Foundation lata fo2 them to 
elieve tt. 


Anonymus. 


N Rule to Hew Cauſe, whp a Rule ſhould not be made How fr th 
upon the Oacice of the Marhhalfea ta returi a Habeas Cor- or". 
pus, his Counſel ſaid, that the Priſaner was chareed in an At: recurnro be 
on there under the Galue of 51. and therefore by the Statute made co a 
Of 21 Jac. 1. 23. fe is Net removable up to the Courts at Habeas Cor- 
Weftminfter. Sout the Court fatd, that that Statute was ontp °° 
to be underſtood, that this Court Hall not have Conufance in 
fuch Caules, but pet they would always reguire a Return; 
otherwiſe by ſetting up tuch a tham Adion, thete Jurisdtéion 
might tna Wanner be Defeated. Accordingly they made the 
Rule abtolute. 


Steers and Mitchel. 


NE of the atl were taken in Crecution, and now Erect: pow far the 
tion was had againſt one of the Oefendants ; upon which courr will 
952. Strange moved, that He might ve diſcharged. Che Court leave the 
lata, there Was a Very Food Remedy for htm by Audita Querela ; ne te 
and therefore they would not grant a Superfedeas, but upon His — ace e 
paying half the Donep due upon the Judgment, which, as the snaita Que- 
Crecution was taken onty againſt him and anather, he ought rela. 
to DO, but that being not complied with, the Court Cato, thep 
would not interpole. 


Edmund and Thomas. 


Di AS pleaded is Privilege, that he Was an ew pow far a 

fering Clerk of Sir George Cooke, and made AiDavit, an- Plea of Pri- 
nex'd to hts jlea, that de Colliciten Caufes tn the Common vilege hall 
Pleas. But on Rule to them Coute, the Court tet the plea rot de fic 
ufide; fo2 thep ſaid, be ought to have ſworn, that he entred oer aie. 


Caules tn the Office, and fo Sewn, thar be vid Bufinets tn Gi Ries 
fe) the 
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the Cavactty of an Entring Clerk; but the Swearing that be 
ps do Buſineſs m that Court is a Ching of a difierent 
Mature. 





Wilfon gud Poulter. 


HE Defendant would net confent ta any Ching, but infitt- 

en uvon the Rule as tt was Dawn up. pon which the 
Court (aid, that in one Relpes there is a Miſtake in the Rule; 
{62 it was pꝛonounced by Content, but Dawn up generalip, ate 
cordingly they gave Dyers, that tt ſhould be diſcharged; foz 
they fata, the Crurh and Juttice of the Cate clearip required a 
new Trial fo2 the whale. 


Shergold and Boftrick. 


HIS Cafe was now argued again. And to the fire Creep: 
| tion the Court was of Dpinion, that as the Return ts, 
10 Procedendo sught ta go; for the Cuftom ts tet forth general⸗ 
iy, that an Actioñ of Debt wili lie, which ts ta be intended i 
the Courts above, as wellas tn the City Courts. Anditisa 
Rule, that where-ever thele Courts can give as good Relict as 
the Courts below, they never fend a Caule back anain. Ca 
the other 992. Moreton anfwered, that the Cauſe of Acien arofe 
ft London, and there are many Cales of this fort, where theit 
Cuftom will bind Strangers. Co this Wurpole He cited 
Raftall’s Entries 161. there tho Perſons were bound Sureties fo2 
another in London, a Becovery was had againf one of them, 
and bp the Cuſtom he bought his Aion to have Contribution 
ogainſt the other ; pet netther of thole were Free of the City. 
€o the fame Purpoſe was relied on 2 Lev. 166, andr Ven. 179, 
180. And of this Opinion was ali he Court. And then they fard, 
they would give Leave, that the Return might be amended as 
to the other Exception. But they obferved, that then it mut 
not pet be filed. And they took a Diſtindtiön too between Cer- 
tioraries and Habeas Corpus’s ; £02 Certioraries boing up the Bop 
of the Record itlelf; and therefore if they are once filed, the 
Reco cannot qo vack; but Habeas Corpus’s baing up only a 
Copy of it ; and therefore though they are filed a Procedendo 
map be awarded, Sid. 108, Lev. 93. 1 Ven. 212. Salk. 352.. 


The King and Hayes. . 
——— Oefendant now moved the Court that be minht take 

Exceptions in Arreſt of Judgment. Wut the Countet 
for the Ling objeted, that this Mation ought to have been 
made fong ayo, within four Days after the Special Cerdiét 
given, 02 at leat within four Days after the Spectal Cierdtét 
perfeeed, by the Dpinton of the Court. Ca the fir Objection, 
the Court aid, this Watien cannot be made till the Gerditt Is 
perfected, becaule till then the Peiſoner tg not convited; and 
to the other they obferved, that this Motion ts alfowadte at 
any Cime before Judgimnent; ana thereforr as the Judgment 
was not pet given, they ordered the Defendant's Counsel to ga 
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on. Che fire Crception they took bas to the Certiorari; that 
the Indictment was upon the Statute of 5 Eliz. 14. and there- 
fore the Certiorari surdt ta ave been to being up fuch an In— 
dittment; but the Certiorari in the prefent Cate 1s only to boing 
uD an Pnelinent of Forgery genervatly, Che fame Creeptioin 
was taken tao te the Diftringas and the other arts cf the Pro— 
cefs. Gnd 93>, Mafterman reported ta the Court, that the Pre— 
cedents coniantiy made that Difference ; that ik the Proceſs ts 
upon an Indidtment on a Statute, it concludes contra formam 
Statur’; butif itis en Indiment at Common Lav, the Proceſs 
is general. And though a Day was given toe the Countel fo2 
the King to earch for Peecedents, they could not find one the 
other Cay, Wut the Court fatd, that the Certiorari orders the 
Perſon, to whom it is diretedD, to fend up omnia & fingula In- 
diétamenta, and therefore that is cleariy goon, Chen to the 
Diftringas the Foꝛm of it 1g de quibufdam tranfgreffionibus, Contemp- 
tibus, falſ' Fabrication’ indi¢tatus exiftit ; and therefore as Faery 
is an Offence ty Common Law and Statute Law both, thep 
thought if muft be well enough, though the Precedents happen 
to run with that Diffintion ; but indeed the Chick Juftice faid, 
1€ this Difence had been merely upon the Statute, that might 
be neceſſary. But then the Counlel abjesen farther, that it 
Dees net appear but the Priſoner minke be charged with fe- 
veral Dffences of Forgerÿ; now the Diftringas can only concern 
one, and therefore as it is generabit muſt be intended ta relate on- 
iy to the Forgery at Common Law; fo that if te ſhould be ad— 
mitted that the Certiorari was HOOD, this cannot; 292 a Certio- 
rari removes up all. Wut the Court gave one general Inſwer 
to this, that Proceſs upon an Indidment hall be intenden 
to be in Purſuancte of the Indiäment; and bekkdes tt Bees 
not appear that bere are tho Indickments. CGpon which 
the Defendant's Counſel fatd, that thev would take ane mae 
Erception, and that Hould be, that no Indittment well tie upon 
this Statute; for the Remedies the Statute hag chalked cut 
by erprets Claws are Action, Willo Information, and though 
there are the weneral AUords (02 otherwiſe according to the clear 
and due Courfe of the Laws of this Realm) pet they can ontp 
intend ſuch Remedy, in hich the Judgment mentioned by this 
@tatute can properip be given ; now they fatd, Damages were 
bp no Means prsper to be recovered_in an Indickment, anv 
therefore an Indictment cannet lic. Chis Objection the Coun- 
fet far the King fad would mare properly fail upon the Na— 
ture of the Judgment thep Hhouid pray ; fo2 tf they did not pray 
DOamages, there would be nothing tn it. Wut however they 
faid, thep Tid ppay Damages and Coffs tao, and pet they hops 
tie Indiſtment was proper. oe as to the Damages, they 
fai, the Jury ought to babe given them; and this Defe® of the 
Jury may be fipplied by a Clirit of Inquiry; and as ta the 
Cofis they laid, the Water might tar them. Wut the Court 
faid that they did not know in any Cale, where they could not 
be given by the fir Jury, Damages could be perfeted by a 
CUtit of Jnquity ; and therefore they thought clearly Dania: 
Kes could net be niven upon this Indidment. Che tame thep 
thounht too ot Cols; for Coits fhail not be given, but where 
Damages may. Chen as ta the Jndtement ittelf, the axis 
; at 
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ſaid, in this Clauſe of the Statute where the Puniſhment ts 
appointed, there are the CUie20s (by any of the Ways or Means a- 
forefaid) now the Maps and Means are Aion, &c. before mer- 
tioned, and they thoumht the general Mords included the Jn- 
Difment, propided Damages and Coffs were not inſiſted on. 
Mowever the Counſel for the Ring were for conſidering of this 
a ftttle longer ; but the Court informing them the Priſoner 
would fil Habe Cinie ta movetn Arreſt of Judgment, thep 
prayed Judgment preſently. Accordingly 992. Juffice Page pra- 
nounced, that the Dekendant hould ftand apen the Willow at 
Charing-Crofs, have one of bis Cars cut off whele, and be im: 
prfoned fo2a Cwelbe Monuth. Andatter the Chief Jultice ſaid, 
He did not know, but the Jdofecutoz might Mil bang bis At: 
on fo2 the Damages. 








Anonymus. 
How far the R. King moved fo2 a Gliew in an Fndi&ment of Crelpals; 
Court will hut the Court (ald thep Did not think this was within the 


— direcha Statute; fo they refuled the Wotion, as tt was atthe Suſtoka 
IndiGment, PUVAte Jorolecutor; though tf the Suit had been carried on at 
’ the Erpence of the Ring they would pave Done tt. Vide 4 Ann. 

cap. 16. fect. 8. 


Bagwell and Jobfon. 


Vide thenext T HE olzintiff brought an Aéion of Oebt upan a Bond, with 

— a Condition for the Payment of a Will of Law Chärges. 
And upon this the Oefendant moved, that the Will might be 
tared. Wut upon the Conditions being read, and it teeming ta 
be a ſpecial Condition of a particuiar Anreement between the 
Parties, the Court doubted, whether it could be done; tut How- 
ever made a Rule ta ſhew Cautle. 


Bagwell and Jobfon. 
Vide the 


Cafe before. R. Lee caine now to fhe Caule, why the Rule ſhould not 
How far the M be abfolute. Che Cale being fully latd before the Court 
Court will appeared to be thus; Chat a Mandamus was Direfed to the Tri- 
dire& or not, nity-houfe at Hull to reftore the Plaintiff to he one of the Bro- 
thar an 4¢, thersof that Society; they were willing to make up the Wat- 
fhall be tax. tel, (0 agreed to reftore him, and that the Defendant, who was 
edwhena One of the others ſhould cuter into a Bond to pay the Cofts 
Security is pf the Jolaintifi’s Attorney's Bill; the Defendant did not pap 
given forthe it, upon which the Plaintiff was forced to doit; and now he 
rere’ Of ought an Aion upon this Bond; and made Amdavit, that he 
“eS was Informed and velteved the Will was reafonable. Che Ques 
ſtion nou was, whether the Court ſhould oer this Gill to be 

referred to the Wafter, and upon Payment of what was due 

fay the Proccedings. 95). Fazakerly (ald, that tn the Cale of 

Mertin and Thompion he was informed the Court sf Common 

IDleas granted a Motion of this Sort, whether the Dekendant 

himſeif entred into fuch an Agreement; and the Reafon for that 

Cafe was, that the DetendDant had put himtelk into the Place 

uf the Plaintiff, and as the Plaintiff ſhould Have this Pa 

I He 
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the Defendant fhall have it too. Now, he fatd, be could not 
fee, bow the prefent Cale differed from that. And thouxh he 
admitted very willingly, that be could not bang Money into 
Court and fttike tt out of the Declaration, yet he aid, be 
thaught the Court had wone fo far as to allow JOr0ceedIngs be— 
ing ffaped, and tariny Gils upon tuch Applications. Wut the 
Court fad, they could not allow of the Will to be eramined in 
this Banner. And Judge Page obſerved, that tn no Cap thep 
could ftay the Proceedings. Foꝛ, he fad, tn Adtions of Debt 
upon ond fora Sum certain, the Court had gone fo far, 
but never where the Condition was fo2 jPerforxmance of Ccollate- 
ral Covenants ; and the prefent Cale was tn Reaſon ſomething 
of that Sort. Wut however the Court adviſed the Plaintiff ta 
yo before the Maker to fave a Suit in Equity, which according: 
tp Was dareed to. 





ED Term. 
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Term. Pafche 
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Goodright and Hart. 


— of Poſſeſſion, upon Account that a Rule foꝛ a Crial at 

Bar had been obtained laf Cerm in this very Ejectment. 

Wut the Court fad, you Have not mot the Cenants ta 

enter into a Rule ta make themlelves Parties, and the Rule 

for the Crial at War was only provifional in Cale pou did 

Vide pot At, and therefore that Rule ts now wholly fet at large, and 
P contequently what the Plaintiff has Done ts very regulars 


150. 


Vide ante SE Darnel moved to fet aſide a Judgment and Clitit | 


Boldifer and Newens. 


Baas be (WN MBation ta tay Pꝛoceedings again the Sheriffs af Lon- 

a good Af- don, the Countel fatd, that the Plaintiff has taken an AL 

fignment of fignment of the Batl-bond, and therefore the Proceedings are 

« Bail bond jrregular. Wut it was obferved of the other Side, that this 
Afignment was void in itlell, becauſe the Statute requires that 
it fhould be attefted by the Sheriffs, and Brocas and Levert were 
both Oheriffs for this Pear, and pet it was attefted per Ricardum 
Brocas & Ricardum Brocas, which was wong. Welides too the 
Plaintif’'s Countel faid, the time Statute requires, that the 
Afignment thould have two CUitnefles to it; now tn this Cafe, 
after the Witneffes had put their ames to tt, the Wiftake in 
the Atteftation was raſed out and the Mame Levert put in, fa 
that now they fad, the right Afignment was never witneſſed 
at all; and therefore it was wong too upon that Account. 
Accordingly the Court allowed the Plaintiff ta qa on in his 
Pꝛoceediugs. 


The | 
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The King and Savage. 


R. Reeves moted fa2 an Attachment againſt the Attorney How far an 
for the Proſccutor for taking out an Attachment again yee has 
the Defendant for not paying 51. in Purſuance of a Rule of PAntiory 
Nifi prius, hich be had entred into, and was made a Rule of som of Mo- 
this Cuutt, wheres the Proſecutoꝛ himſelf ordered the Defen: ney beloag- 
Dant not ta pay the Money to the Attorney. Jt appeared tog ing co his 
that the Ockendant had paid the Proſecutõör the Woney before Ciers with- 
he was taken up upon the Attachment, and pet he wags forced to pr hoe pas, 
tbe Bail to it beiow. Che Court ſaid, thep DD not knew an por. 
ttorney had any [ewer to reccibe Motzey agreed to be patdin 
fach a Danner, without an erpreſs Authoutp from his Citent. 
accordingiy they made a Rule upon him te attend, tho’ refuted 
to grant an Attachment, 


The King and Route. 


ME: Reeves moved, that au Order might be made upon Yow fra 
992. Pember to det the Defendant have a Sight of the — 
Venine aud the other jpzetels. Wut M52. Strange ſaid, the Des, crime 
fendant was Couvited of Foamerp, and therefore could move necd nor be 
nothing without bring preſent in Court. Wut the Court gb- preſent in 
ferbed, that this was only a Complaint againtt an Officer foz Covet et she 
refuting te det the Drfendant have a Sight of what be hada T'™* bs 


makes a Mo- 


Bight to; and therefore the Dation was ppeper tn the Manner tion in thac 


it was nade, and accordingly granted it. —— 
Vide po 
Walton and Leafe. 148. 


| ty an Aion of Debt upon a Judgment for 33s. had upon a Whar is the 
Non pros. @oeryrant Girdler mowed to bring the Maney in proper Man- 
to Court without Cofts, and that all Proceedings might pe ner oftekins 
ſtaid; bocauſe de ſaid, by the Statute of Gloucefter this Court a — 
has no Jurisdiction tn Adions fo2 ſo fmalla Sum. We cited tog cure of Glov- 
the Cates tuheve he fatd, the Court had made the like Rule up- cefter, confi- 
on bis Watton; the firft was Martin and Coke, Mich, 1718. whlch ning the : 
was an Aition of Oebt upon a Non pros. as this very Cale ts; Wor"... 
the other, Sheppard and Tuff in Debt for Rent, and that Was pan nor ro 
Hill. 1724. “Wut the Court faid, the Hanging tn the principal have aaions 
Sum is an Allowance of their Jurisdiston, and the cetuling to brougbt in 
bing in the Cofts is a Difatiowance of tt; becaule in all Cafes rer es" 
whateber where a Plaintiff has a Right to wecover, he bas a>’ 
Right to recover with Coffs; and therefore the Wotion is con- 
travitow in itlelf. Sut upon banging in the Colts too they 

faid, they would ſtay the Poceedinys, Hhowever the Counfel 

not agreeing todo that, nothing was Done, 3 Mod.275. Salk.674. 


“The 
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The King and Rowfe. 


Vide ante HEN a an is convited of Forrery o2 Perjury, the 

141 Court faid they never allow of any Wotion to he made 
in Webaif of Him, but upon his being bought inte Court, the 
upon a Condition for a Crefpals o2 Riot they Do, 1 Ven. 210. 


Naylor and Scot. 


Ante 92. 2 Plaintiff having Declared in JD20hibition, and Cerdiz 
found fo2 the Cuftom, 2. Bootle moved in Arreſt of Judg- 
ment, that the Cuftom was bow; and accordingly the Court 

age pot. oꝛdered Judgment to be taped till the Poftea bwught in. 


Anonymus. 


How ie in vs Debt for Rent 992. Hufley moved to bing Woney inte 

Roe hey A Court, and that it minht be truck out of the Declaration. 

may be YQnd be cited the Cale of Lyfey and Jones, Paf. 9 Ann. where tit 

broughe into Covenant for Rent the Defendant brought tn 61. and this Botion 

Court, was allow’. But the Court oblſerv'd, that in fuch Ations as 
thefe they never allow any Ching to be bought in tels than the 
Sum which ts Declared for, And tn that Cale of Covenant thep 
fuppoted the 61. was the CUbole that was declared for. And be- 
fides one of the Dfficers faid, that the Danner of Dawing theve 
Rules ts always in the general Form, upon binging tn what ts 
Due, fo that it could not appear by the Rule, but the bole 
was bought inin that Cafe. Salk. 506. 


The King and The Inhabitants of Abbots-Langley. 


M® Reeves Came to fhe Caufe, why an Order of Seftions 
confirming an Der of two Juftices Mould not be quaty d. 
Che Cale was Cpectallp fated, that a Wan having gained a Set: 
tiement at Abbots-Langley removed to Ordnam about forty-three 
Pears ano, and there took a Moule with the Knowledge of the 
Overfeers, as, he informed the Juftices, he believed; after- 
wards kept an Ale-houle for thirty-five o2 thirty-fir Pears there, 
which be had a Licence for; had five Childen chiftened by the 
Parton of the Pariſh; was feated tna Jew by the Church-war- 
Dens; tn W. James Il’s Cime performed Catch and Ward; 
and work din the Highways o2 paid to the Surveyors. Cpon 
his making Dath of thele Fats before the Juftices, they not- 
withfanding made an Oder to remove Him to Abbots-Langley. 
Wut the Chick Juftice being of this arith, he fatd he woul 
give no Opinion, though be platniy tntimated bis Choughes ta 
he, that the Drver was cinht. Judge Reynolds fai, that the 
whole Erception againſt the Dyer ts founded upon a Conſtruc— 
tion of the Statute of James II. cap. 17. and he fald it was true, 
that Cales upon this Statute had one fo far as to allow of 
Certain Acts to be equivalent to a NHotice tn Cititing, And . is 

2 PLALIL 
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plain the Parliament had folfowed this Conſtruction by allowing 
feperal Cales fill to remain without requiring agual Rotice 
upon the Statute of 3 & 4 Will. & Mar. cap.12. Che Cale tu 
Carthew 28. is fo, and fa are thofe tn Salk. 472, 476. but he 
thought the proper Beaſon to be given fo2 thele Cafes ts not ta 
erplatn the Cows (Motice tn CUriting) tn the Statute of Jac. 
to that ts equibalent to it; but to confiter tiem as Cafes 
omitted out of that Statute, and left as thev tere before to 
the Statute of 13 & 14 Car. 2. cap. 12. Wut then he fatd, he 
thought it might be a Queftton, mbhether fince that Statute of 
Will. all ſuch Liberty of Conftrution ts net taken away even in 
Caleshaypening before that Stat. and whether thoſe hall net fall 
under the fame Regulation as Cafes happening afterwards bp 
the Parliament's Declaring by that Statute what Weaning the 
Statute of Jac. always ounht to have received. However taking 
this Cafe ta be the ſame as tf tt had been to be Determined imme— 
Diatelp after the Statute of Jac. he ſaid he Doubted, whether any 
of the Circumffances th the pefent Cale were fated ſtrong 
enough ta make it ercepted; becauſe the Cimes are not mention- 
ev, when feveral of the Fats happened; fo that tt docs not ap- 
peat that thep interbened between thete Statutes. Andas ta 
that particular Fat of performing (Uatch and Ward, he faid, 
that would not do; becauſe the Diicers that look to the Care of 
them are the Conftables, by Cay of preferving the Peace; fa 
that that At does not at ali ſhew, that the Overfeers had any 
fuffictent Hotice of His being among ibem. Chen ag to what 
is {aid of His Jntorming the Court of Seflions of His Taking 
a Houle with the Knowſedge of the Overſeers, nothing appears 
that the Juflices credited him, and itt ts only fet forth, that the 
Perſon himſelf believed it. Chis indeed, he fatd, might be 
Cvidence to the Court below, but nothin on which this Court 
can founda Juogment. Accowingly his Opinion was, that che 
Order ought to be confirmed, and fo Judge Page agreed with 
him. But J. Probyn fad, that he thourht this Cate was plainiy 
to be regarded as tf it had been to be Determined before the 
Statute of William, and then obferved, that thele Circumſtan— 
ces ought to be confidered, as happening in the fame Cime as 
the Oder is tn which thep are related. JE fo, itis plain he 
hited the Houſe before the Statute of William; becaule after- 
Wards tt ts ſaid he performed CUlatch and Ward in K. James IIs 
Cine. Cen as to the Belief of the Perſon, he fatd, he viv 
not fee but this Court ought to make the fame Judgment upon 
that Chidence as the Court of Seſſions ought. Accordingly up- 
on the Judges not agreeing tn Opinion, this Watrer was put 
Off fo be argued again, Salk. 476, 473, 489. % 285 


Lifne and Lawrence. 


R. Fazakerly moved to fet afide a Clerdit, becaule it appeat- How far the 
Vi ed upon the Poftea, that a wong Fury tried the Caule, a Court will 
Different Cet of Jurors being upon the Panel fram what wag an- Were 
nered to the Diftringas. Wut 992, Hufley objected, that the four CHL ae 
Daps fo. moving in Arreſt of Judgment were over, and this tS tanding the 
a Wotion of that Mature. But at leat he faid, he hoped, the four Days 
Qq Court re expired. 





so 


Vide ante 
142. 


Vide ante 
128, 146. 
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Court would nat flay any Chinw if they hould make a Rule ta 
ſhew Cauſe. Wut the Court obferved, that the four Days are 
oly to ffay the Judgment ebſelutely; but at any Cime after 
that ai Creeption may be taken, as Amicus Curie ty few the 
Judgment ought not to be entred, tf tt is not entered already, 
Chey faid, thts was not ithe the Cale of moving faz a new 
Crial. And lo they faved all Peceedings, and made a Ruie: 
to ſhew Caule. 


Shergold and Boftrick. 


R. Reeves cate now and ſhewed further Caufle, why a Pro- 

| cedendo ought notte gc. De (aid, it was true indeed the 
Return was amended; but pet as it is now made, the Cutten 
is void in itfelf. Che Cuftom ts fet forth to be, that if any’ 
Perſon be indebted to another Perſon within the City upon 
fimple Contrat, Debt will lie again his Erecutow tn the 
City Court. HNow he obſerved that a Debt in one Wart of 
England ig a Debt tn every other ; to according to this Oserine 
let a Debt be contracted where it will, if an Execute: ſhould 
come up ta Cown, he would be anfwerable fo2 a Debt Here, 
which perhaps he would net be refpontibie foz in any other 
Part of the Kingdam. Me cited too a Cale out of Hob. 175. 
where fuch an unreafonable Cuffom as this was held void. Ac- 
cordingly the Court delivered thetr Opinion, that the Cuſtom 
ag it is here returned cannot be maintained. Upon which 992. 
Moreton Defired to amend the Return again, and fet forth, tyat 
the Debt was contraited in London. Judge Page at firit doubted 
Whether the Court would allow this without an Afivavit; but 
at laff the Court agreed that tt ſhould, upon a Cafe that was 
cited out af Carthew 74. but fard, as they had amended once al- 
ready, they mutt pay the Coffs of this Motion. 


Goodright and Hart and others. 


Chien Darnel came now and informed the Court that the 
Landlows did enter into a Rule to make themfelves Oefen- 
Dants in proper. Cime, and by that Aé& they were to be confider- 
ed as Cenants of the Land ; therefore he hoped that the ſign⸗ 
ing Judgment again the calual Cyeito2 was trreguiar. Wut 
the Court (aid, itis plain the atual Cenants were ontp to be 
confidered as Cenants inthe Adion; for 1f after the Cenants 
and Landlords habe made themleives < efendants the Cenants 
fhould upon the Crial confels the Aion, Judgment will imme⸗ 
Diately wo to recover the Poſſeſſion, and not fray ta abide the E⸗ 


vent of the Landlods lea. 


Anony- 
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Anonymus. 


Cae Shepherd moved for a Habeas Corpus fo be directed ta the How far a 
CGarven of the Fleet to carry the Godies of fit of hig [at- Habeas Cor- 
foners to nive their Evidence again Huggins before the Grand Pus sd Peer 
Inqueſt at London. But as there was vio Ahdavit prduced Of cannot be 
thett being material Tditnefies, the Court fatd, they could not grancedwith- 
Do it; forit is a Rule, that they never granted Habeas Corpus’s out Affidavit. 
ad Teftificandum but upon Affidabit, 


Sampfon arid his Wife and Coke. 


| Debt on Bond made to the Cite dum fola, the Defendant How far a 
pleaded, quod non fuit Uxor, & hoc paratus eft verificare ; and — 
only made Affdavit annex'd to it, that he believed the Plea was Gait be tid 
true. Cpon which Serjeant Darnel moved to fet (t afte ; be— ro be fuffici- 
caufe the Afidabit was uncertain; and becaufe the Conclusion ently verified 
of the Plea ounht to have been to the Biſhop's Certificate. Wut dy Affdavit. 
the Court faid, that a Mewative cannot be fwoon to in any o- 

ther Danner ; and they vid not doubt, but upon ſtrong Circum— 

ftances a Jury would find a Wan guilty of Perjury upon ſuch 

an Afidanit, Chen as to the Conclufion of the Plea, thep 
obſerv'd, that Uxor aut non Uxor Was proper fo2 a Crial by the 
Country, as well ag copulatus in Matrimonio. But if there wag 

any Doubt upon that, the paper CUay was to demur. 


Philips and Knightley. 


T HE Countel faid little moe upon the fecond Argument of Videante sg: 
this Cale than they did upon the fir. Wut the Court were 
clearly tor the Defendant. Chey ſaid there was no Occaſion to 
give an Dpinion ag to the fir Exception, whether the Award 
Was God 02 not; becaule the ſecond was plainiy fatal. They 
obferved, that the Defendant could give no Anfwer to the Al: 
fignment of the Beach; and therefore the Plaintiff mut Cet tt 
forth fuliy without any Ching of Ancertainty. ow it is only 
fet out, that the Plaintiff was at the jPlace appointed and 
continued there between the Hours of 12; but what art of the 
Cime he fatd there ts intirely uncertain. Dowever they thought - 
if the Plaintiff had been there the latt Inſtant that minhe have 
been good, whether be ſtaid the whole Cime there o2 not. But 
upon the Plaintift's deſiring Leave ta Dilcontinue, the Court 
allowed tt htm. Lev. 189. 


Alardes 
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Alardes ver Cambel and Sir John Williams. Scace. 
Videante 75. HE Dlaintiff not finding Reliefanaint the Award in the Court 


of King’s Bench brought his Billin the Court of Erehequer 

againſt the then Plaintifts aud the Ampire, and prayed to be relfev- 

co againſt the Ampirage fo tive Reafons; onc, that it was agreed 

to be Delivered onipconditicnalipy,in cafe Alardes, hen he returned 

from Scotland, ſhould not lay before the Gampire Cufficient Reae 

fon te require a Re-eramination, but in Fat was delivered ab- 
ſolutely; and the Platntiff now fets forth in bis Will feveral — 
Reafens to induce a Re-eraminatten, which be offered to Sir 

Jobn Williams the Gimpire. Che other Reafon twas, that feveral 
CUitneffes on the Part of Alardes were not allowed of bp the 
Gimpire. Cambel pleaded tn Bar ta this Will, that Sit John 

Willams made an ablolute and impartial Award according to the 

beft of his Welief, but that the Ampirage was delivered above 

two Cerms before the Will filed. fo that he was toa late ta 

take thefe Exceptions by a Proviſion in the Statute of 9 & 10 

W. 3. 15. Sit John Williams put tit an Anſwer to this Vill in a 
particuiar Manner, and fet tt forth with a great manp Cit: 
cumftances. Cpan this Cale the Court delivered their Opinions 

upon feveral Points. Che Peincipal one was, whether Courts 

of Equity ave not confined by the Statute of William fa 

allo of Exceptions to Awards within the Cime preſcribed 

How far A- UY the At, as well as the Courts of Common Law? Che 
wards may Chief Waron (ald, His Opinion was, that they were not. He. 
be fer afide obſerved, that before this Statute, Agreements made in anp 
by a Court Cauſe depending tn Courts of Law, and afterwards made Rules 
of Equity, of thofe Courts, had equally the Advantage of that ſpeedy Re- 
ingthe Parry medy, Which now all extrajudicial Agreements map have upon 
does noc file Chis At of Parliament. Wut pet he fatd they were liabie to be 
his Bill till (nfpeted hp Courts of Cquity, whether they were not attended 
— with Circumſtances of Fraud op Misbehavisur. And beſides, as 
is preteribed (DC Law then ſtaod, tf thofle Courts had forced theſe Agreements 
by theSta. Up theft Attachments; for praper Keaſons thefe Courts might 
tue of 9 & Habe granten thetr Jnjundtuns. Chis Statute has tnoeed made 
10 W. 3-15. an Alteration as to the Courts of Cquity in thts Relpeit, and 
sexpireds ſays in general, that no Injunction ſhall lie upon fuch an At— 
tachinent ; but a Willto dilcover, whether there was Partiality 

in the Award 02 not, ts [eft as tt was before, and will not at: 

fet the Proceedings upon the Attachment. Che Chief Baran 

cited feveral Cafes too, where Bilis cf this ature have been 

allowed. A Caulſe tin this Court between 992. Reynells anv 

his Servants. Moullin’s Cale for Carpenters (Uages. And 

ole Of 992. Browam, where a Submilion was made a Rule of 

Court in the Common pleas, pet afterwards this Court eras 
mincdinto all the Circumftances of the Award which related ta 

the Parttality of it. Wut he laid the reffritive CClods in the 

At yave one good Effet, that Creeptions fo Partiality mutt 

be taken within the Cime itmited tn thofe Cautes where the 
Submiſſion was mabe a Rule. Che Chief Waron then fatd, 

that upon the Beaſon and Authority of thele Cafes he thoughe 

the matin Objedion was now got over; the next would not be . 
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fo much Difficulty, that the Gubmifiion tas made a Bule of 
Court after the Award made. Fo2 though indeed thts has been 
Doubted upon the Letter of the Ai, vet the Reafon of tt ertends 
to thofe Awards that are before the Submiſſion ts mave a 
Rule of Court as well as Awards made after. And fo this 

oint was ſettled in the King’s Bench, and the conftant 
Prattice has been fo afterwards. hus far twas fpaken ta the 
Subftance of the Plea; but the Chief Baron obieten then ta 
the Form, that tt ought ta have anfwered particularly to the 
Circumffances of Partiality aſſigned by the Will. Me allowed tn- 
Deed, tf the Will had charned the Cmpire with Parttality tr 
neneral, the Plea as it is would have been a good Anfwer ; but 
Circumffances of JPartiality tn an Award are like Circumſtan— 
ces of Fraud in other Cates; being Cet forth ſpecially they re- 
quite a ſpecial Anſwer. And he ſaid, tf Iſſue was joined tu the 
general Danner, as thts Watter ts pleaded, the Plaintiffs would 
be at Liberty to give tn Cvidence what Circumétances of Par— 
tality thep thould think proper, he obferved this mas not 
like the Cale of a Bill of Review o2 a CMirit of Erro2, where 
feveral Errors and Ercertions map be taken, and In nullo eft 
Erratum pleaded ta the whale ; fo2 there all the Miſtakes ap- 
peat upon a Ctew of the Proceedings; but here it is left to a 
great Cincertainty accowing as the Interrogatories hail be Dawn 
bp the Parties. Chere might be an Ohjection farther made ta 
this Plea, he fad, from the Awards being only averred ta have 
been impartial according to the Defendant Cambel’s Belief; how⸗ 
ever that he thought might be gotaver, confidering that the Fak 
could not ite properly within bis Knowledge, Apon the whale 
of this Matter, he fad, he was of Opinion, that the Plea fhould 
be over-ruled ; but 1f the reft of the Garons thought it as well 
that the Plea Mould ftand for an Anſwer with Liberty of except: 
ing to tt, he Mould not oppofe tt. Waron Hale and Cummins a- 
greed with the Chief Baron tn the two firft Points ; but Baron 
Carter Differed in the JD2tncipal one. Baron Cummins and Hale 
agreed with one another in the third Point, but differed from 
the Chief Baton, and ſaid, they thought the ica well enough 
agit was in Joint of Form. But however the whole Court 
agreed, that the Plea Mould ftand fo2 an Anſwer with Liberty 
of crcepting to it. 


Newton and Wibord. 
far an 


: How 
HIS teas an Attion upon a Pomiffory Mote, and the Meta: amendment 
randum was of Mich. Cerm, thounh the Date of the Mote may be sr 
Was in the DHiadle of it. Cpon which the Defendant demurred. Somes s!*er 
Che Plainsiff jotning tn Oemurrer, Serjeant Baynes now moved, 
that the Roil and Paper Wook might be made right accowing 
to the Dill filed, and be made a Cpecial Wemoandum ; and 
provuced an AMidabit, that the Will was filed with a tpectal 
Memozandum. Che Serjeant owned, that the Will was fil’a 
atter the Oemurrec put tn, and therefore he agreed he muſt pav 
Cols, and the Defendant muft have Liberty ta plead de novo. 
And ca (ippoit his Wotron he cited the Cale of Walmefley and 
Corey, Pafch. 2 Geo. 1. 992, mish ſaid, the fame Ching ine 
. r ane 
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Done in the Cafe of Calvert and the Count d’Efthelley, where thig 
was Done even after a Clerdié. And he cited too the Cale of 
Roffel and Thorp. Che Chief Juffice fatd too in Debt upon 
Bond again an Heir be knew an Amendment after Gerdté in 
the moſt material Part, by putting tn the Clow Heirs. Accord— 
ingly the Wotion was allowed. § Mod. 16. Salk. 48. 


Anonymus. 


Vile-ante € wel Common Serjeant came now to then Caule, why the 
135. Rule for the Mandamus’s going ſhould not be made abfolute. 
De ſaid, he muft agree, that the Nature of the Office was noet- 
ty much the fame as tt had been repretented by the other Side; 
but vet he obſerved that Turner thas admitted tnto ft only quam- 
diu fe benegefferit. Motwithſtanding which he behaved himſfelf verp 
crelefsly tn tt, and upon that account mas fummoaned before 
the Court of Aldermen to Hhew Cautle, why he ſhould not be dik . 
charged. De was heard upon this Summons, hut laid before 
the Court nothing Satistato2y ta clear himlelf, and upon that 
they difcharged him. Ander this Sentence he has refleda 
Twelve-Month; and therefore the Serjeant fatd be hoped this 
was a fufficient Anſwer to the Rule that was made. But the 
Court faid, this may be proper to come upon the Return; fa 
made it abfolute. 


Scot and Mayley. 


Within what R. Fazacherly moved to ftay JProcecdinns on the Bail- 
Thallitecal- Bond, which the Plaaifl had taken an Afignment of 
lawed to before the Cime was out fo2 juſtikying; for he fa the Defen- 
juttify. Dant had put in Wail regularly at a Judge's Chamber, the 
Plaintiff ercepted, and by the Rules of the Court they hav four 
Days after Motice of the Creeptions to juftify; but notwith- 
ſtanding this the Plaintiff took an Afignment of the Wail-Bond 
the fourth Day, which was irregular, and therefore their Juſtify— 
ing afterwards was well enough. De (aid, this was like a De- 
fendant’s being ferved with a four Lays Rule to plead, he 
has all the fourth Day to plead in, erciufive of the Day of Ser- 
vice, and therefore the Plaintiff cannot fign Judgment till the 
fifth Day. Chis Cale he fatd ts different from an cight 
Days Motice of Crial, there he admitted the Jolatntif— has a 
Wight to carry on the Caule ta Crtal the eighth Day. Che 
Realon for the Difference he oblerved was this; tn the firkk 
Cate there are diftiné Adts to be Done at different Cimes, one 
of which cannot be Done till the other is omitted to be Done; ut 
in the other the Ais, though of different Jerfons, are to concur 
at the fame Inſtant. We obferved too there was another Wil 
take, that the Erceptions to the Watl were not entred in the 
Bail-Book. Che firtt of theſe Dbjeitions the Court feemed ta 
allow, fo referred the Jrregularity to the Matter. Che other 
they aid, would be good in the Common joleas ; but here thep 
faid, where the Suit ts by Original, tt ts nat the Prattice to da 
it, “But afterwards they made a Rule, that the Exceptions 
ſhould always be entred tn the Filaser’s Wook. z 
3 nony- 
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How far the 
Anonymus. Court will 


U PON Serjeant Chappel’s Wation the Court granted a Man- srt * Mer 
damus to certain Juftices of Peace toappotnt Church-wardens pofncOHicers 
ano Overſeers of the Poor tn an ertraparochial Place, upon ati in Excrapa- 
Qt vit, that there was much Decafion fo. thele Officers to rochial 
make Rates to relieve tie Poor. — 


Edmunds and Thomas. 
Erjeant Darnel moved to fet afide a Clerdit toz a matertal [ov "sth 


Glartance that there as between the Copy of the Tue peli co wnte s 
vered and the Record of Nifi prius; the Oeclaratton betty in Af- Verdé fora 
fumpfit, and the Date of the Mote appearing tn the Record of Variance be- 
Nifi privs, Gut notin the Copp of the Iſſue Deltvered. He faty, —— 
the Defendant relied upon this Miſtake, and therefore made na NiG prius 
HQefence at the Crial. Che Court accewingly granted the andche Copy 
Section. of the flue. 


Goodtitle and Walton. 


HIS Matter now coming on again, 992. Strange oluned be 

could net maintain thet an Cyetment would tie of a Ce- 
nement ; but pet he ſaid he ſhauld deſire Time to fee whether by 
releafing the Damages he coulo not recover_notwithanding. 
Che Court ſatd tt was clear teo that the Drclaration was 
uncertain; though they tin remember a Cale out of ireland of 
an Ejetment of 15000 Acres of Mountain, which might teem es 
uncertain, but was Held good; though that deed was Heip a 
by a Certificate trom the Judges there, that 15000 Acres af 
Wountain Had a certain Signification amongit them. ‘But 
they obferbed that tn the puelent Cate tf the Tenementum had 
been {aid with a vocat' {uch a Moule, tt would as certainty have 
been good. Chep faid too, it minht be proper ta confiner of 
the Bethod M2. Strange propoted ta Heip this, fo put it off ta 
another Dap. 1 Ven. 49, 262, in Point. 1 Ven. 328. 


Eskin and Cook. 


1 an Ittion upon a Batl-Wond 992. Strange moved in Arreſt Howfar Pro- 
of Judgment, that as the Lacitat which the Band was taken ccs met ae 
upen fands upon the Face of the Declaration, it is void; far tt Tee Suro 
15 (aid, that the Plaintiff prolecucted the Latitat the 18th of July term Time. 
{aft, whereas the 18th of July wags out of Cerm. Wut 992. 
Reeves obferved on the other Stde, that if ts not faid, tyat 
the Witt wag teſted out of Cerm, and it is weil known, that 
the Fat is fo, that (Urits are taken cut of Cerm as well as 
in Germ. Me fata tao, that this very Exception was taken in 
the Cafe of Walburn and Salkinfon, Str Thomas Jones's Rep. 149. 
and Difallowed. Lut the Court avlwered, that thep are bound 
as Judges to take Motice, that nO JOrocels can Iſſue cut of 
their Courts, but in Cerm Cime; and in thoſe Cales where 
the Fatis ctherwife, the Proceſs is canftantlp Celica a the 
erm 
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Term precedent ; they obſerved ton, that all Pleadinns mutt 
be according as the Operation of the Law is upon Fass, aud 
not accowdinn as the Faits themſelves are; and therefore thep 
thounht the Declaration to be wong; but upon the Authority 
of the Cale cited, they ordered this Batter to ſtand over. Ano 
afterivards thep faid, they doubted whether the Cale cited was 
Law. Cpon which the Plaintiff moved to difcontinue, 


Short and Scurry. 


Vide ante J E Titling to the Affdavits was now made Right; and 
135° on Rule to Hew Caule, why the Erceptions to the Writs 
fhould not be allowed upon them, 992. Reeves fad, that the 
cUrits were tefted rinht, in the fecond Pear Geo. 2. and that 
anfwered one of the Exceptions to them. Co the other be 
ſhould fay but little, Wut then he fatd, there bas been another 
Exception taken fince the firft, that the CUrits were not finned 
by 992. Ventrefs’s Bark ; but he oblerved, that they had a Cer- 
tificate from the proper Dfficer that now the Stgning was put ta 
them. Wut the Court fad they ought to have been finned bes 
fore the Erecuting them, and it ts puniſhable to fign them at 
terwards. And they thought the ſecond Creeption was not ans 
erate but the firft they fatd nothing to ; fo fet the Ceirits 
ide. 


Sole and Waller. 
How far the 


Court will J Plaintiff in this Cale bꝛought Covenant again the 
notallowa & Defendant fo2 not paying fo2 certain Hops, which be bad 
— Delivered to Him, in purtuance to bis Agreement. The De- 
vichdraw his Fondant DID not plead in Cime, and upon the Jolaimtife’s telling 
Dim therefore be would fign Judgyment, the Oefendant agreed 
to plead an iftuable Plea; but notwithftanding he pleaded Non 
infregit conventionem generally, and upon that the Plaintiff de- 
whar hay murted. Che Defendant did not join in it; but now moved 
eke nq ta amend. Che Court faid, this ts not an tfuable Plea ; 
robe an - £02 that is fuch a one as will be good at all Cvents; now 
fuable Plea. this {8 one, as will indeed be good after Cevdiit, but may he 
Demurred for. Co this Purpoſe the Cale in Sid. 289. was 
cited. Accordingly as the Plaintiff had tot an Alliles bp this 
Breach of the Oefendant’’s Agreement, the Court (aid, thep 
would not allow the Oefendant to withdaw his Plea, but ob- 

liged him to join tn Oemurrer. 


Law and Wallis. 


R. Chute moved to fet afide a Nonfuit in Cjedment fo2 
there being material Gartances between the Iſſue deltvercd 

and the Record, and fez that Beaton the eoefendant did nol ape 
peat at the Crial; but the Court fad, by pour not appearing 
and confeting Leale, Entry and DOufter, pou ate out of Courr, 
and therefore cannot now make this Wotton. Wut however thep 
fad, as the Plaintifſf mu proceed again pou now Up 
3 hte 
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Erectition, they did not ſee, but they might belp you tn this 
— aan a Rule to ſhew Caule why Joraceedings Mould 
not be ſtaid. 





Law and Wallis. 


R. Parker came now to ſhew Caule, and fatd that the 

Parties to this Ejedtment were both out of Court, and 
therefore he Did not fee, that the Defendant could have anv Be— 
nefit bp this Application. And befides he fad, the Court 
ould not be willing ta give it htm, becaule the Cariances 
were totally immatertal. One be oblerved was, that the Fue 
is joined ult. the Plaintiff has declared, inftead of prout tn the 
Copy of the Iſſue, but in the Nifi prius Roll tt ts prout. A— 
nother that in the Copy of the Jflue the Venire fs hic ubicunque, 
but tn the Nifi prius Rolf it ts ubicunque generally. Co this 
€rception 952. Taylor fa, that where tndeed the j20ceedinas 
are bp Will the Venire Docs oer the Jury ta come hic apud Weft’; 
but where itis by Original tt is ubicunque generally; tut hic 
ubicunque is a Contradidion ; fo that that muft be a material 
Gariance. Che Chief Juſtice was not tn Court; but Judge 
Page ſatd his Dpinion was, that in thele Cales the Court 
would not confider, whether the Gattances were materfal o2 
not ; tt was enough for them ta fee that there were Diftakes tn 
the Copy of the Iſſue, as no Defence is upon tt. Wut to the 
other Point the Court all anrecd, that the Rule ought to be 
made abfolute ; for Ejetments are Creatures of thetr_ own ; 
and therefore as the Plaintiff has not complied with the Intent 
of the Rule, which made him Party to the Suit, by Reafon 
of the Cariance be has made, the Court fa they would not 
ict him Dave the Wenesit of it. | 


The King and 'The Inhabitants of St. Matthew’s in 
Ip{wich. 


197 


R. Strange came now to fhe Caule, why the Dwer of Sel: Vide ante 
fions ould not be quafher. be fain, there was Deca: 1% 


fion to fay but little tn the Detence of it; becauſe the very 
Point has been before Determined in the Cale of Eaftwoday and 
Weftwoday, Trin. 7Geo.1. Foꝛ it wags held that a Son leaving 
his Father after his full Age intirely ceates to be any Part 
of bis Fathers Family; and confequentiy no new Set— 
tiement of bis Father can any ways aflet him. Wut however 
992. Fazacherly on the other Side fait, that the Beaton of a 
Son’s gaining bis Father's Settlement upon his Wirth is 
not, that be is Wart of bis Father's Family ; fort it Mould 
then a Son could not gain a Settiement upon his Wirth, if 
bis Father had no Family, Iow the contrary to that appears 
from the Cale, where a Father Dies before the Wirth of his 
Son; pet Hill he will have His Father's Settiement. He 
fatd, 1f this was not the Reafon of a Son's gaining a Settte- 
ment, it could not be the Reaton of his changing tt; and there: 
fore if bis Father's Settlement changes, ana the Son has “ 
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no new Settlement of His on before the Channe, hts not 
continuing Wart of the Famtly can be no Objettion why his 
Settlement houlm not change tao, and confequentiy, as tn the 
pretent Cale the Hon Docs not appear ta habe gained a new 
Settiement fince bis deovitm hye Father, he Hall be removed as 
pars of his Fathers Family. 992,Lee faid, that he thought 
the Cale of St, Giles’ Redding and The Inhabitants of Everfly 
Blackwater, was @ good Deal ta thts Purpoſe; for there it ſeemd 
to be lain Down by the Court tn rencral, that a Son's Settte- 
ment Varies with that of his Fether’s. Wut the Court fatd, 
that they could net fee what Foundation that Law could have 
of a Son’s vatning bis Father’s Settiement, if not that of his 
heinn Part of the es nv as to the Cale of the Poſthumous 
Chitd, they fait, as to him the Family ts confivered as fub- 
fifi. Gndtu the an Anfwer to 992. Lee’s Cafe, the Chick 
Tuitice ſgid. he remecmbed the Children there Were but et twa 
Pears od, fo that they muff be tonfidered as part ot the Fa- 
mily. But Perfens of the Awe of 21 map. at their Liberty fet 
tp twhatever he Family they will. Apon which M2. Lee vefirD 
then to take an Exception to the Form of this Dyoer of Set- 
fians, for its beginning ad general’ Seffion’ pacis tent’ per adjornamen’ 
without ſetting forth the Cime when it was fir holden. One 
of the Judges fomething doubted, whether Leave could not be 
niven to them to amend; butas this Creeption was taken after 
the fit! Cerim that the Der was breught up, the Court agrecd it 
could not be Dane. Bo that thep far tf this Exception couid 
not be got over, and none found to the Ozder of the Juſtices, 
the Dari) of St. Marthew’s tn Ipfwich muft at all Events be 
charged mith this new Family, becaufe the Cime for appealing 
is over. AccowWinely thep ordered this Matter to ſtand ever, 
1 Ven. 344. 6 Mod. 213. 


The King and Wind. 


HIS was an Juditment for riotoufly taking two Cater. 

Engines; and now Serjeant Darnel moved in Arreſt of 
Judgment, that the Cows Vi & Armis twere not in it. De 
fatu thts rception was allowed in the Cafe of The King and 
Watfon, 2 Keb. 193. ‘But 992, Lacy faid, that twhere-ever the 
Dffence charmed cartics Force and Ciolence nthe verp Mature of 
it, the ccio ds Vi & armis ave not neceflary; and here he obferved, 
that the Offence was latd to be Done viotoufly and tumultuoutly, 
and therefore it did fo, He faidtoo, that this verp Exception 
was over-ruled in 2 Lev. 2a1. And therefore the Court ordered i 
to ſtand over. 


4 . Sher- 
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Shergold and Boftrick. 


HE Common Gericant came now and tnformed the Court, Vide ante 
that the Return was amended accoding to the laf Er- 142 
ception; and therefore prayed a Procedendo. But Judge Page 
fav, that he thounht that pet it was not made right; fo2 he 
obſferved, that it was true indeed, that the Return bad fet out 
the Cuftem to he, that where a Debt ts contraed tn London an 
Ation of Debt will ite for it againſt the Crecutar,tn the City 
Courts ; but then tt fays, that accowinaly the Defendant was 
arreſted upon a Procefs in an Aiton fo2 Debt cujus tenor fequi- 
tur in hec uerba; and then fets forth, that the Plaintiſt's Ce- 
ſtator was indebted ta the Defendant mn the Pariſh of St, Helen 
in London, ant fa being indebted conceſſiſſet ſolvere. Now he 
took Notice, that it Dees not at all appear by this, that the Debt 
in the pacfent Cale twas contraced in London; anti therefore 
the Court bela bas net given itfelf a Jurisdifien. But 
the Common Sericant fatd, that the canffant [Paice in che 
City Court has always been to declare tn this Hert Hay, 
and in this it Differs from all other tnferiour Jurisdiziaws ; fo 
that if the Cauſe of Avion hauls happen mot te Have avifen 
Within their Jurisditien, the Party ought to plead it. Cie 
Court accordingly all agreed at laſt that the Return Mas ſufũici⸗ 
out ; and upon that granted a Procedendo. 


Bags and Thomfon. 


oO’ a Reference to the WDafter, he reported a Rule of 4D2aC- vow far ta- 
tite to be, that where an Attorney cf the Court 18 Defen- parlances 
Dant he ſhall have no Imparlance; but where he ts Plaintiff the are to be 
Defendant fall Have an Imparlance. But the Court far, ersvred in 
‘that there was cleat Reaven for the firft Part of the Rule; ve- * 
caufe Attomies of the Court ate always fuppoted to be there 

pretent; but there was no Beaſon for the other Part af tt; 

and therefore din not think there could be fuch a Rule. 


Naylor and Scot. 


PPHE Poftea being brought in, the Court mate a Rule te vice ante 
few Caute why the Judgment ould not be arreſted. And ias. 

now Serjeant Chefhire and 992. Reeves came to ſhew Caule and 
faid, that the Cows of the Cuſtam were, that every Houſe— 
keeper having Child oz Children born tn the Pariſh af Wakefield 

in Yorkfhire, at the Cime of the Churching of the Wether of the 
Ehild, 02 at the ulual Cime after her Delivery, when the Hould 

be churched, have Cime out of Mind paid rod. ta the Cicar for 
and in relpedt of fuch Churching, o2 at the uſual Cime when 
the Mother of ſuch Child Hould be church's. Chey obfervev, 
that the two great Dbjetions againk this Cuftom were, that tt 

fs unreafonable in ittelf, and uncertainty fet forth. Co the firtt 
they obferved, that Religion requires that a Cloman fhould 
return Chanks ta God tn a publickh Wanner for fo great a De⸗ 
liverance, and therefore te is but fit, that be wha alliſts sar 
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fuch Office ould have Come Requital. Co the other they tard, 
that there are other Cafes, where thefe Courts allow of Cccic- 
fiaftical Courts to {et forth Aatters equally uncertain 7s in the 
prefent Cafe, even in Libels upon Cuffoms; and pet have not 
ranted their Prohibitions. Co this Purpoſe they applied a 
Cate, where a Libel was upon a Cuſtom, that the Farmers of 
fuch a Cown have always laid out 8s. aut co circiter, for Cakes 
and Gie tn the Perambulation, and pet held geod. Welites thep 
faid, tf the Court was in Deubt, whether the Proceedings tn 
Courts below were ufuatly in fo uncertain a Wanner, the proper 
Wethod would be to write to them, that they map certify how . 
their Proceedings ate there, Co this Purpoſe they applted a 
Cafe out of Palmer 296. where a Libel was for a Tlomarn’s not 
coming ta be church’d tn a Ceil; upon ajDohibition’s being mo- 
bed for, the Court wit to the Archbihop to certify how the Ca- 
nons in that Cafe were; and he accordingly certified the Canon 
to require it, Chey obferved farther, that though indeed the 
ime of Tomen’s Fitnels to be church’d is unknown to our 
Courts, pet tn thole tt ts well known; and therefore they might 
Weil have proceeded upon it below. Che Canon Law favs, that 
a Month is a reafonable Cime fo2 (Uomen's coming to te 
churched after their Deliverance, unleſs tn Cale of great Weak: 
nets, Chat Standard is the proper one to regulate this Cu- 
fiom by, and therefore the Court below ounht to be allowed to 
go on in their Proceedings. Wut the Court fatd, they were of 
Opinion, that they were not to confider of the Methods by which 
this Fee might be alcertained, thep were only to confider, it 
Wes not certain as tt ftands upon the Libel, and therefore upon 
the Libel they ought not to fuffer them to proceed; for they ob- 
ferved according to the other Dokrine, that this Adatter map 
be made tight in the future Parts of the Moceedings, thep 
may teftle fo grant Prohibitions at any Cime. But they fatd, 
that the Rule they founded themlelves upon was ſettled in the 
Cates of Wood and Hicks, and Whitel and Offey, where a Modus 
was fet cut imperfectly, and they granted a Prohibition. Wut 
the Court obſerved, that the proper Method in this Cale would 
have been for the Plaintiff to have Cet forth in the Libel the p2r0- 
per Cime when CUomen ulually are fit ta be churched; and then 
Have averred, that the Defendant's Wife was not churched 
within that Cime. Upon the whole Batter the Court made 
the Rule ablolute fo2 arrefting the Judgiment. Salk. 332. 


Hebeld and Thomas. 


R. Strange moved to file a Roll of a Judgment th Trin. 

yi Cerm 1720. as of that Cerm,; upon Account of its being 
niflapedD; and produced an Affidavit, that the Judament was 
figned and Docketed in that Cerm. Me laid, the Judyment was 
given upon a Letter_of Attorney, and he likewiſe produced an 
Ahdavit, that the Adminiſtratrir of the Party giving it was 
willing to canfent to this Rolls being entred up accowingly. 
De oblerved, that the Court had granted two AWotions of this 
Nature before; ane in Hill. s Geo. 1, King qui tam and Bolton, 
I that 
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that was a Judgment tn Prohibition; a Writ of Erroꝛ bꝛought 
into Parliament, the Attorney was carrying the Original and 
Cranfcript in his Pocket to be cramined, and the Attõorney hap- 
pened to have his Pocket pick’d of the Original, and the Court 
allowed it to be entred up de novo. Che other was the Cale of 
Needham and Grayno, Trin. 9 Geo. 1. and the Court granted the 
like Motion. Che Court fain, they Did not think the firft of 
the Cafes came up to the peefent one; fo2 there no Lands could 

be affected by the Judgment; and if it was not for the Judg: 
ment’s being Docketed tn the peefent Cale thev certainly ſhouſd 
not Do it; but however they were till to take Care of the Cre. 
Dito, and therefore for fear this might be fome Crick in the 
Adminiſtratrix in her Confenting to this, they made a Rule up- 

on the Adminiſtratrix to give fome Account of this Watter ; vide pot 
and owered the Docket-Book to be produced. 164. 


Wyat and Wynkworth. 


HE Declaration in Ejedtment was delivered before the Ef. The Notice 
foin- Dap of thig Cerm, and Motice was given ta the De- which is re- 
fenvant to appear of this Term; upon which 992. Gapper mo- aus tee 
bev, that the Defendant might plead the nett Cerm., The Bers Pe 
Court (aid, the Rule tn mp Lord Chief Juſtice Holt's Gime uled declaration 
to be, that the Motice Mould be given to avpear of the next inEjec&menr. 
Cerm, and they thought that ought to be the Pradtice now; but 
however as the Motice ts often in Fak given the other Tay, 
they allowed the Wation, Salk. 257. 


The King and The Inhabitants of Roxenton. 


HIS was an D20er of Removal, which two Exceptions The Cer- 
were taken ta, One, that it removed feveral Children to wiry reqi- 
a Settlement, which their Father had gatned by living as a Removal 
hited Servant with Low Newport; and it docs not appear but he inRetpee of 
might have been married at the Cime he entred into hts Service, the Perfons 
he other, that fome of the Childen appeared to have been t+ — 
above ſeven Pears old at the Cime of the Removal, and it is woved. 
not averred in the Order, that they had not gained a Settlement 
fo themſelves; whereas they might have done it from their Age 
of Seven. Cie firt Crception the Court did not allow; be— 
caufe they would not intend, that he was matricd then; but for 
the other they at firft thought tt was good enough; becauſe the 
Order (ays, whereupon the Juſtices adjudged this to be the lat 
Place of their Settiement; and fo that ſeems an Jntimation, 
that the Juftices Had taken into their Confideration, that thep 
Had gained no other. But Serjeant Corbet faping, that this 
Was only a general Conclufion from the JPemiffes, the Court _. 
was of that Opinion, fo made a Rule to thew Caule, why the Vids pom 
Order Hhould not be quathed as to then. * 


4 i The 
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The King and Wind. 


Vide ante 88— Darnel and Mꝛ. Fazakerly Came now and produced ta 
use. the Court fome more Cafes, where thetr Erception hag 
heen allowet, Che chicf Objfection to it thep fatd was the Sta- 
tute of 37 Hen.8. cap. 8. but they obſerved, that the Preamble 
of the Statute only recited the Jnconvenience, that was then as 
the Low food, of Jndigments laying the very Wanner in which 
the Offence was Done, viz. baculis & cultellis, gladiis & fagittis, aun 
of Wen’s being dbliged to prove thete Jnditments tn the verp 
Manner tn which they were (ain; for this Reafon the Statute 
Has provided, that tt hall not be neceflary fo2 Indickments to 
lay the Fak to be Done vi & armis, viz. baculis & cultellis, &c. 
which is no Proof at all of the Statute dDelinning to alter In— 
Digments in making it unneceffary to lay a Force tn them at ail; 
the only Intent of tic Legillature feems to be, that it ſhall not 
be neceflary to deſcribe the Force, and that the Party Mall not 
be tied up to the Defcription. Chey abfcrved too, that it was 
plain the Statute has always been underſtood in this Wanner 
from the conftant Wethon of the Waecedents that have been 
fince; fo they have always left out the C(AUoꝛds baculis, &c. but 
retained the other of Vi& Armis. And this joint is fettien 
With this very Diſtinction in 1 Ven. 265. Chey obferdv’d tog, 
that tn common Crelpaties the Vi & Armis was the very Cir- 
cumftance of the Fat which makes it indidable; for where a 
Treſpaſs is Done peaceably by a Waws walking over another's 
Gount, a civil Adion ts the only Remedy; but the Fore 
caufes a Difturbance of the Peace, and makes the Offence there- 
fore inditable. Che Counfel of the other Side ſaid, that 
they relied upon the (Uozds of the Statute, and the Cale thep 
before cited, to thew that the Mords Vi & armis are in no Cafe 
now neceflary in an Indigment, However in the preſent Cafe it 
19 Clearly good, as the Dffence ts laid to be Dane riotofe & routofe; 
for that carries with tt Force, and was good at Common Law, 
Co this Purpoſe a Cale in Cro. Jac. 345. was applied. And 
that of Smith and Bowen, where Vi& armis in an Appeal of Wur- 
Bet was held unneceflary. And 992. Mafterman faid, he remembered 
a Cale determined about fir Pears ago, where iofultum fecit was 
Held goed without Vi & armis. Che Chief FJuftice faid, he 
thought the Statute delerved well to be confidered, whether 
that was not the paper Conftrucion of it, which was contend- 
en fo. But however upon the other Point the whole Court 
thought it clear, that the Jndi&tment was goed ; fo diſcharged 
the Rule fo2 arrefting the Jubgment, 2 Ven. 158. 6 Mod. 96. 


The King and Woolfton. 


How far the | Fite feveral Informations were preferred again the Dee 
Eg ace fendant by the Attorney General, for publiſhing five Blab 
to punimof. phemous Libels, wherein the Wivacles of our Gavieur were 
fencesapainn turned into Ridicule, and his Life and Converfation expoſed 
Religion. and Dilified. is Counlel offered. ta move thee Aatters 
in Arreſt of Judgment. One, that the Wook was PA 
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wt again the Chatfttan Religion; the other, admitting it 
was, pet tt could not be puntſhed by the Cemporat Courts ; 
but was a Matter innocent in itfelf, and lawful for every Wan 
to de. Che third, that the Statute of 9 W.& M. 32. had ap⸗ 
pointed a leſs Puniſhment for this Offence, than was at the 
Connon Law, and bp that Beans had taken away the Puniſh— 
ment at the Common Law, Wut the (econd of theſe Points the 
Court fatd, they would not ſuffer to be argued; for the Chitti- 
an Religion ts effablifped tn this Kingdom ; and therefore thep 
Would not allow any Books to be wit, which thauld tend to alter 
that Cftabliinent. Chey obſerved too, that as the Chettiar 
Religion was Part of the Law, whatever Deviden that, dertded 
the Law, and conlequently muft be an Offence again the Law ; 
fo. the Laws are the only Deans to prelerve the Peace anv Dz 
der of every Government, anv therefore whatever expoſes them 
prevents the Peace and D der of the Government to be kept, 
Chey ſaid the Cate of The King and Taylor was eradly founden 
upon this Reafon, as it is reported in r Ven. 293. and fo wes the 
Cale Of The Queen and Hall, where the buffoontng the Trinity 
was Heid puntibadle by Jnfoxmation. Chis they fad was a 
joint, that carcted with it ſuch clear Convition tn itſelf, thar 
they retufed to hear the Countlel give their Reafongs why they 
ſhould be heard to tt. Apon which the Counlel began to ſpeak 
to the firft Point. Chey faid, that the Intent of thele Books 
Were Only to ſhew, that the Dtracies of Jefus tere not to be 
taken in aliteral Senfe ; for as fuch they were net great enough 
to prove HIS Divinity; but that they were to be underftood 
in a Myitical and Allegorical Weaning. Wut at mot the 
Counfel obferved, this Book coula only be confidered as ſirt— 
king againſt one received Proof of bis Meſſiaſhip, and not attack- 
ing Chꝛiſtianity in general. Co the third thep fain, that be- 
fore this At the Court could intlict a dilcretionary JOuntfment, 
which might have been much greater than that pretcribed by the 
Statute ; thep (aid, that the Intent of this At might well be 
confirued to {imit the Difcretion of the Court, and by that 
Weans take from the Court that Power of paling Judgments, 
which they had before ; now they obferved, that tf the Power of 
palling the old Judgment was taken away, the Intent of the 
Parliament might well be conftrued to be to take away the oid 
Method of JO2o0ceeding by eftablifhing the new one. Co the firſt 
of thefe Points the Court faid, they were of Opinion, that the 
attacking Chaifitanity tn this Tay was dDeftroying the berp 
Foundation of it; and though there were JD20feions in the 
Book, that the Delign of it was to eftadlith Chriftiantty upon a 
true Bottom, by contidering thefe Marratives in Scripture as 
Cinblematical and JO2r0pheticai, the Court faid, thoſe Profem⸗ 
Ons could not be Credited ; and the Rule fg, allegatio contra fac- 
tum non eft admittenda. €o the third Point, they obferved, 
that this was againt an eftablifhen Rule, which fays, that a 
new Law inttituting a new Punifhment thall not take away the 
old one, unleſs it changes the Dffence, and makes it of a dif 
ferent Mature, 1 Ven. 13. 


Good- 
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Goodtitle and Walton. 


Vide ante M& Strange faid, be believed he could not get over that Ex— 
155: ception in the Banner he propoſed; and therefore faid, he 
confented that the Judgment ſhould be arrefted. 


Evans and Thomas. 


Vide ante HE Docket-Book being now p2oduced, and there appearing 
1616 a fair Entry of the Judgment, and upon_the Countel’s 
faping be contented for the Anminiſtratrix, the Court made the 
ae abfolute fo2 entring the Judgment upas of the precedent 

erm. 
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The King and Robe and others. 


Patent had been granted to the Defendant Robe to be 

Clerk of the Barket within the Cerge, end by Colour 

of it many Oppreflions had been Done to the People. 

Cipon which the Juſtices of Middlefex at thetr Quarter: 

Seſſions made an Order upon him to produce Hts Patent, and 
upon hearing tt read, they tame to a Refolutton, that the Pa— 
tent only gave the Defendant Robe FJurisdtitton within the 
Inner Gerge, and that his ertending it into the Outer Cerge 
twas ileal. Cpon the Juftices delivering themfelves in this 
Tay, and entering this into an Dder of Court, Robe met with 
a good Deal of Oppolition in going on with what he had be- 
nun; and upon that preferred a Wil of Indictment at the AC 
fises againft fome Conftabies, and others that oppoſed him. 
Che Jufttces at the Seflions then made anether Dyer, that 
they would fupport the Conftables tn what they had Done with 
the Publick Woney of the County. Cpona Certiorari being grant: 
ed fo remove up thefe Dyders 992. Reeves mov'd ta qual them ; 
becauſe the Juftices had undertaken to Determine the Caltdity 
of a Patent tn a Wethod that did not properly bang the Wat- 
ter before them. De abferved, that the pooper Cap would pave 
been to have indtited Robe fo2 Ertortion, to have moved for 
an Infomation, o2 to have tried the Clalidity of the Patent 
in a Scire facias. Wut as to the firft of theſe Oroers the Court 
anteed, that tt was merely a Watter oi private Opinion about 
the Patent, and no Adjudication of any Fak to be Bone tn Pur— 
fuance of it; and therefore they thought tt was not properly an 
Dwer made by them, and need not have been Cent up in Return 
to the Certiorari. Co the other of thefe Orders, they agrecd, 
there was an Adjudication, and therefore, admitting tt to have 
come property before the Court, they allowed clearly, that thep 
ought to affirm tt 02 {et it afide. Wefore a Certiorari iffues there 
map be Realons offered ta the Court to prevent “its gotng; 
but when it ts gone, and an Der returned upon tt in a proper 
Manner, tt is neceflarp fo2 We Court to do ſomething — 
u Su 


When anOr- 
der is remo- 
ved up by 
Certiorari, 
how far the 
Court is 
bound togive 
fome Direc- 
tion concern- 
ing it 
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But whether the Order did come properiy before the Court tn 
the patent Cale, they were net fo well agrecd ; for Judge Pro- 
byn faid, it was removed at the Complaint of cue who was 
rot aggrieved by it; the Occupters of the Land tn the Coun- 
ty are the only Perſons that can fuficr by if, and the Cierk 
of the Carket ts the only one complaining oF 1. Aud he thought 
it was a Rule, that this Court will not concerti themfeives, 
where Relict is fought for by one who has no Occaſion fo2 It. 
Fudge Page Ceemed to tneline too ta the fame Opinion. Wut the 
Chick Fulttce and Judge Reynolds (ard, that they thought tt the 
Duty of this Court tw keep inferiour Jurisdidions within tijcte 
pooper Wounds, tet the Complaint be made by whom tt wil. 
Chey chferved too, that the County were not tiameable f62 
joining tn an As ta Defend themſelves againſt what was thought 
ty them an Dpprefiion, but whether the Method of Peoceeding 
was juftifiable in applying the County Woncy in this ay, thep 
Vide pot thought deſerved to te confidered of in a fuller Manner; and 





S.C. therefore made a Rule to thew Caule. 


The King and Lewis. 


— Rticles of the Peace were exhibited againſt the Oefendant in 

ooo ae this Court; anduponan AMidavit being produced, that be 

Gamus to Ju- WAS Very infirm, and that His Life would be much endangers 

fices of by coming up ta Coten fo give Security, 992. Strange mova 

Peace totake {hat a Mandamus might be direded to three Juftices of the Coun- 

a Security. ¢y gf Brecknock, wyere the Defendant refided, to take his Sure⸗ 
ty. De fata this Wotton had been allowed before, Michaelmas 
6Geo. 1. in the Cale of Sir Edward Seymour, Judge Reynolds 
fad, the fame was Bone in a Northumberland Cafe a feu Terms 
aye; and accordingly the Court granted tt. 


The King and Bambridge. 


How far the F TPON a Habeas Corpus Diteied to the Keeper of Newgate He 
Court will returned, that be Detained the Body af the Defendant upon 
port Bail @ ,, three ſeveral Commitments; one, an Order of the Houte of 
Md Commons, which required him to detain the Ocfendant till be 
fhould be diſcharged by further Dyer of that Dowie ; another, a 
Carrant upon an Indiement of Murder, which the Defendant 
had been ünce acquitted of; the third, a Cdarraut from Sit 
Edward Bellamy upon a Charge of Felony upon Oath for ſteallug 
Soods ta the Glalue of 271. 992. Strange mova now, that the 
Court would be pleated to Lal him, Co the firt of theſe 
Caules of Detainer, he fatd, that the Parliament was pro- 
ued; and theretore the Cffes ofthe Commons Continent was » 
now aetermined. Co the tecond he oblerved, that the Indig 
ment of Wurder was the Foundation for the Celarrant ; 
and therefore the Acquitral upon It mutt te the Keaton £02, 
Dileharging tt. Co the third he took Notice, that an Ae - 
of JParitament pad teen mave thts la SeMons ta difabie 
the Ocfendant of hoiving the Place of Celarden of tie 
Fleece any Longer than the fourteenth of June nert, and to 
give his Bajetty a Power of appointing one in Hts Room; rie 
I he 
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the Ait requires the Ocfendant forthwith to deliver up an Ac— 
count of the Priſoners. with the Cauſes of their Commitment, 
to the Judges of the Common Pleas. And tf he ſhall negleß 
2 refute fo ta do upon Requeſt, the Statute lays, he fhall be 
uilty of Felony without Beneht of Clergy. 92. Strange ob- 
erved, that the Priſoner's Confinement would difable bim te 
gibe that juſt Account that He ought to do, by his not Having ve- 
courte to bis private Papers; this be tad, he was obliged ta 
BO within fo Mort a Space as ſeven Days; and he produced 
an Affdavit too from the Priſoner, that he had applted ta his 
Servants, that keep the Piſon, and he could not ret the Pa— 
pecs frum them; and pet an eratt Account fs tmmediately ve- 
quired of the Puſoner upon Forfeiture of Life, For thele Rea- 
fons, he ſoid, he hoped, the Court would grant the Indulgence 
He moved for. Wut the Court lav, that thep did not fee, that 
the perplered Circumftances the Peiſoner had brought himſfelf 
into would be any Foundation fo2 this Court to qo out of their 
owinary Coutle. DWaweber they (aid, they did not think 
the Defendant's Circumftances were fo perplexed as they are 
tepretented; for to be fure the Jutent of this Statute ts to re- 
ceibe a natural Conſtructisn; and therefore if the Priſoner 
pees the utmoſt that is in his [Sawer to diſtover the State cf 
the Gaal, undoubtedly the Intent of the Parllament will te 
well complicd with. Se this as tt will, thep ſaid, the Prece— 
Dents of this Court mutt be their Rule to dirett them in the 
Exerciſe of this fuprme AE of Authority. And they Bia not 
know, that ever this Court had Bone it, but where the Crown 
Was flack tn theft Peoſecutiön, 02 it appeared, that an Appeal 
Had been brought before the Indiẽment, where the Dekendant 
Was acquitted, s2 ſome other great moving Caule of the like 
Mature. Gpon which thep veiled the Wail in the prefent Cate, 
and owered the Periſoner ty be carried back, Without making 
any Rule fo2 that Purpoſe. Chen M2, Strange defired, that ar 
Cutty might be made, that he bad made his Paper within the 
firt CCeck sf the Cerm to be brought upon bis Crial, for fear they 
fhould not be able to hing him up the firſt Day of the Setions 
to tie Old Bailey. Che Chief Juſtice ſatd, he did not fee tt was 
likely to be of Service to the Priſoner; but ordered it to he 
hee and then he wags remanded. Vide 1 Ven. 330, 346. 
alk. 103. 





The King and Hayes. 


R. Filmer moved, that the Oefendant might be allowed the Videantess. 
Benefit of a Day-Rule, and be ſaid, Motions of thts — the 
Mature have been aliswed, where a Perſon has been committed or, 
foza Contempt. But the Court fad, tt was Part of the Jue prigoner che 
nithment, that was pronounced upon the Oetendant, that he Benekir of a 
ſhould lie tn Potton for a Pear, and that Cime ts not yet out; Day-Rule. 
fo that they could not doit. And in the Cafe of Landen Jones, 
the Court fatd too, they never granted thele Wotions tn Con- 
— and this was, when be made the like Motion with 
DIS, 
The 
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What fhall 
be a good 
Indi&ment 
of Forgery. 


The King and Croke. 


HE Defendant was conviéed upon an Jnotement of For 
gery of falſe Deeds, founded upon the Statute of 5 E#liz. 
c.14. Dis Countel moved tn Arreſt of Judgment, that the In- 
dictinent fet fo2th, that Jofeph Garbet was fcifed of Lands tn Fee 
in Right of his Cite, cailed Jawick, lying im Clackfton tn the 
County of Effex, coutatning about 3co Acres; and that the De- 
fendant, in the Flame of Garber and his CUike, korged a Bargain 
and Saic, by Tay of Leate and Releafe of a Park, called Ja- 
wick Park, containing about 300 Acres, be the fame more oz 
leſs, fituate tn the Pariſh aforefatd, f02 the Confideration of 
45001. and all this was laid to be Done with an Intent to diſturb 
the Freehold of Jofeph Garbet and his CUife. Now the Defendant's 
Crception to this Jndt&ment was, that the Statute of Eliz. 
makes tt neceflary, that the Canvepance charged to be forged 
fhould appear to affect the Frechold of fome one; whereas tn the 
pretent Cafe it Dees not; for that which ts fet forth to be di— 
furbed, is Garbe’s Freehold in certain Lands; whereas the 
Convevance charged with difturbing it is a Conveyance of a 
Park; which is an Intereſt known to the Law under a particu. 
iay Deſcription; whereas Landis an Intereſt under a general 
Densnitnation, Chep oblerbed too, that tt was true indeed 
the Quantity and Parcels of one were the fame with the Quan— 
tity and Parcels of the other; but that they fad would ſignif, 
nothing, the Chinns themleives being tn their own Mature dif- 
ferent, Gut the Countel for the Wing fad, that it was not 
material in this Cafe whether the Convepance was (et forth ta 
be (uch as to be able to affet the Lands upon a Citic in an Ejet- 
ment; tt was encunh that the Convepance was fet forth to be 
fuch as that a Court of Equity would have tnfored tt to bind 
tie Land, tf no Fraud Had appeared tn the procuring of if, and 
it had been confidered as erecuted bona fide. Now that a Court 
of Equity would do this, they thaurht was manikeſt from other 
Gnftances. A Covenant is made to pals all the Lands a Wan 
bas tn fuch aCown called White-acre; He makes a Convepance of 
all bis Lands called Black-acre; pet they {ubmitted tt to be clear, 
that if he bas no Lands called Black-acre, the Court of Cquity 
twill inforce this Conveyance, and Decree a guiet Poſſeſſion tn 
White-acre. So in the prefent Cafe, ik there bad been a prece— 
Dent Anreement to pats the Lands called Jawick, they thounht 
it would he beyond Queftton, that a Court of Equity would 
have tnforced the preient Conveyance; and thep ſatd the Execu— 
tion of the peefent Oecd, as it ands upon the Face o€ it, 
equaliy intitles ittelf to the Afiftence of fuch a Court, as there 
appears-to be a Conſideration patd af above 40001. This Po— 
fitien then betny usw to be admitted, that a Court af Cquity 
will render effeiual this Inſtrument, the Countel cfered tome 
Arguments to thet, that the Conveyance was within the 
CUNdS and Weaning of the Statute. Chev oblerved, that if 
this Proſecution hav been at Common Law, the Difence char- 
ged tn the Jndiiment would have been punthable asa Forgery 
bepond all Contradiction; for Fowery tn general ts —— 
3 inter— 
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Counterkeitiny anothers Hand 02 Seal with an Intent to npe- 
judice him; and whether it has that Chet 02 not, ts immate- 
rial. Che prelent Statute Has tndeed mave that a Circum— 
france neceſſary th ower thet the Offence may Come within tt. 
But tet this be Done tn what THap it will, tt is all the fame, 
fo that this Citcé tmmediately refults from the Ack. Chep 
faid immediately; for tho fuch an €ffet may canfequentiallp 
follow, they aliawed that would net be enough. Asif a Bond 
is fowed, which aftertvards map happen ta be put in Suit in a 
Court of Equity; the Lands of the Party may tn the Coent be 
affected with it, as upon an Order of Gequeffration; pet thep 
amitted ſuch Fowery could not be within the Weaning of this 
Claule of the Statute. Wut they oblerved, that this Stature 
was fill to receive that natural Conftructon they contended fo2, 
as other Statutes of Forgery have been confirued tn the 
like Cay; and indeed. tt is a penal Law, it ts an AF re- 
firainina an infamous Offence. Che Statute of 1 Hen. 5. which 
is in Raftal’s Edition, ſays, that whoever Mall diſturb another's. 
Hoſſeſſion and Citle in any Land thail be Cubjese to an Adion of 
Forgery vf falfe Deeds; pet tt has been held, that where a Con- 
beyance of Land was tdorged, when he was out of Poſſeſſion, tt 
was within the Af, 3 Inft. 170. Chep fatd too, they allowed thc 
Cafes tn Brook, pl. 11, and 19. Citic Forgery of falfe Deeds, that 
{it an Attion of talfe Deeds upon this Statiste of Hen. 5. it might 
be pleaded 02 given in Evidence, that the Plaintiff had no In— 
teteft in the Land at the. ime of the Fowery; but they 
thought there teas a great Deal of Difference between a Civil 
Suit, where the Party ts to repatr himlelf th Oamages anda 
criminal Proſecution. Wut they obferved, that for the Reafons 
mentioned before, bere wes too tm the prefent Cale a real 
Damage to the Party; upon which they prayed Judgment for 
the Ging. Wut the Court fatd, they did allow, thatit the pe- 
fent. Conveyance, as fet forth tn the Reco, wauld give an 
equitable Right, tt would clearly be within the Statute; fo. a 
Conveyance, whe may be infored bp a Court of Equity ts 
equally a Difturbance ta a Man's Freehold, as a Conveyance, 
which may be tnforced bya Court of Law. Wut they {aid, thep 
Were of Mpinion, a Court of Cquity could not inforce it; na 
moze than tf a Conveyance was of Wlack-acre foraa vatuabie 
Confideration, a Court of Equity can make tt be a Canvepance 
of CCipite-acre. Jf indeed there had been a precedent Agreement 
fet forth in the Deed to convey the Lands called Jawick; and the 
Erccition of it had been as in the pefent Cafe; o2 anp other 
Matter hod been to have prevented the legal Operatiow of the 
Deed, when the Defign ef the Deed evidently diſcovered itlelf, 
the Court clearly atisiwed the Octet of tt might have been fup- 
plicd, Gut tn the prefent one they thought the Intereſt charged 
to be conveyed, and the Conveyance itſeſt, han ne Bind of Rela- 
tion to one another, fo that at mof a Court of Equity cait 
confider it aS a bod Deed; and make the Parry refund the Wa- 
ney, 2nd as rood Remedy as thts map be had at Law; fo2 ta- 
king thts Deed te have been crecuted bona fide, an Adlon would 
tlearlp tte for fo much Money PE to the Party's Cie, a 

¥ HE 
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the Method to prececd againſt the OefenDant in a ctiminal Cap 

would be to indie him e¢ Common Law. Gpon which the 

whole Court delivered their Opinions, that the Oefendant mull 

be acquitted upon this Indiment, but However put the Wat- 
Vide pott. ty off to be confidered of a little longer. 1 Vern.40. 2 Vent. 
SiG. 365. 


— 








Byrom and Baker. 


How ne in N Debt for Rent hourht by an Crecutoy, 952. Reeves moved 
— — te flay Pooceedings in this Action tut the Plaintiff chauld 
Court will nor PAY the Cofts tna former, which was for the fame Caute. Lut 
flay the Pro- tt appearing, that this Aiton was fo2 forme new Bent accruing 
ceedings ina ſinte that demanded in the former Aiton, as well as fo2 the 
—— kormer Rent demanded tn that Aion, the Court fad they could 
rom ee not do tt; for it muft appear by the Heclarations, that bath 
Nonfait ina the Ations are cragly for the fame Cauſe. Chey fad farther, 
former Ac that it is not {ong fince thefe Wotions were allowed only in €- 
tionare paid. segments. ‘Wut what makes the prefent Cafe beyond ail Diſ⸗ 


pute ts, that the Court ſaid, Executors never pay Coſts upon 


Nonluits. 
Videantess. The King and Dr. Whaley. 
How far a HIS Cafe Had been removed up by Crit of Error into the 
— Moule of Lords; but if was diſcovered there, that the 


need not be curit pf Error in this Court abated by the late ing’s De- 
QuareIm. mile; and therefore the Judgments and JPoceedings were 
pedit. wholly here irregular; upon which a new CMirit of Crroz was 
forced to be bought. 952. Reeves faid, as the Matter had been 
fo folemnty argued here before, be hoped the Court would not 
go into it again; but pronounce the fame Judgment now, thep 
gave before. Wut 92 Bootle deſiting to mention a Cafe a2 
Cwo, which be thought would give farther Light to that Point 
about the Craverle, which he argucd before ; the Court allowed 
him to oo it. One of his Cafes was out of 2 Cro. 650. Che 
Defendant there Cet forth his Citle in a Quare Impedir, that He 

was Parſon tmparfonee of the Preſentment of J. T. and fo 

Citle to the fad J. T. fad, that long Cime before the Plainti 
any Thing Had, the {92102 of Okey was ſeiſed of the Advowfon 
in Fee, and prefented thereto J.G. and afterwards ſurendred 
His Poſſeſſons tu H. 8. that H. 8. died feifed, and it deſcended 
to Ed. 6. fram him ta Queen Mary, from her ta Queen Eliza- 
beth, tuba died feifed, and from her tt Delcended te King James, 
who then teas; that afterwards King James granted the nect a 
poidance ta the fatd J. T. wha prefented the Defendant accord— 
ingly. Che Plaintiff replies, that true tt ts, the Prior was 
feifed in the Wanner aforelatd, confelles the Surrender ta H. 8. 
and the Deſcẽnt to Ed. 6. but fays, that chat King by bis Let— 
ters Patent granted the Advowſon to Str Tho. Wyar, wha 
ranted tt to the Plaintiff, and then traverſes the dpting Ceiled of 
Ed. 6. Gpen which the Defendant demurs ; becaule the Oelcents 
to the others were not traverfed too. It was indeed pa — 
I p 
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by the Court at that Cime that the other Deſcents were ust 
neceftarp to be traverſed; but the Argument 992. Bootle made 
from it was, that tie Craverfe of the Delcent ta Ed. 6. was 
allowed to be good. HNow he obferbed, tf that Craverle was 
matertal, the only Realon could be, that the lea of the Ocken- 
Baht teas not fuficientiy confeſſed and avoided; and that could 
only be upon a PPoMbility, that Ed.6. might habe gatned the 
Fee again, and therefore the Craverfe of the Deltent was re— 
qitited in that Cale, Equal Reafon, he fatd, there was to te- 
quite ft in the prefent one; for fuci a Poſſtbility there is in the 
prefent Cate; for though King William did prefent, and the Pꝛe⸗ 
kentee was aömitted, inftituted and inducked, pet it might have 
Happened, that the JOrefentee would not have fubfcribed the Ar— 
tities ; and by that Deans the JOrelentation had been confideted 
as Low; and the Hing would ſtill have had his Turn as defore, 
for which Beaton, he (aid, this was a ftronger Cate than the 
Gale cited. 5 Rep. 102. He ſaid too, there were ather Cafes 
Where a Craverfe ſeems unneceflary, and pet the Law requires 
it. Co this Purpoſe ts Yelv. 115. there Debt brought as 
Auininifitator to D. the Defendant pleads, that D. made A. bis 
VErectito2, he mut likewiſe traverfe, that D. Died inteftate, But 
tic Court faid, that they Til continued their fame Optnion they 
were of at firft, that the Craverle would be intirely immaterial 
in the preſent Cate; for the Defendant has hewn enounh to de- 
fitoy the King’s Cite, and the JIntendment of the Preſentees 
net ſubſcribing the Articies ig berp remote. Wut in the Cate 
Cited out of Croke the Court ſaid they took the Reaſon fo2 chat 
to be, that the Defendant had alledged move than he need have 
Done for his Title, and by that Weans gave the Plaintiff Liber— 
ty ta traverfe the Surpiulane o2 pals tt aver as he thought pro⸗ 
per. Chen as to the other Cate, they tary the Beaton of tt ve- 
pended upon a pofitive Puinciple, that two Wegatives incen- 
fiftent With one another will never make an Iſſue; accordingly 
they reverfed the Judgment in Ireland agatn, 1 Salk. 297. 


Stent and Warwick & Ux’. 


PON a Urit of Erro2 out of the Common Pleas in an Whar ait 
Ejetment, the Erroz aligned was, that the Count tas be faid to be 
upon two Demiles by different Perſons fo2 different Lands fo * good Judg- 
Different Wumbers of Pears; and pet the Judyment was quod Fro rine 
recuperaret terminum fuum predictum in tenementis predict’. Sut 
the Court Card, that Hould be underſtood reddendo fingula fingulis. 
But they did allow, tf the Lands had been the tame, tt would 
have been otherwife for the Ancertainty of what ts to be reca- 
vered; accowdingty affirmed the Judgment. 


Roche 
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Roche and Hepman. 
How far a he an Aéion upon the Cale fo2 feveral Promiſes, the Oecfen- 
—_ cans dant pleaded the Statute of Limitations. Che Plaintiff ce- 
Sea ay plied that he was bepond Sea et the Cime of the Peomiſe, and 
ror be bar- that De brought his Aktion within fir Pears after his Return. 
red by the CApon a Crit of Erro2 out of the Common Pleas it was now 
Staruce of Debated, whether the Replication was good, 02 not. 52. Reeves 
Limitations. ghyegted, that Affumpfits were within the Purview of the Stas 
tute, but not within the Proviſo; for the Proviſo enumerates 
all the Aéions tn which it relieves, Dut the poefent one ts omit 
ted. And he obferbed that the Judges have conftrued this Sta- 
tute accowing to the Mods, and not according as the Wean- 
ing of ft map be gathered by equitable Jnferentes. Co this 
Purpoſe be appited a Cale out of Show. 98. there the Defendant 
was beyond Sea at the Cime of the Promile, fo that the 
Aaintiff could not hing his Acton againſt him; and pet it was 
held he was within the Intent sf the Statute. Chis Cale the 
Court fatd, they clearly allowed, for the Plaintiff minht have 
taken out an DOiginal ãgainſt the Defendant notwithſtanding he 
Was beyond Sea. Bo that he was clearlp not within the Reliet 
of the jD20vifo of this At, as be had evidently another ap ta 
Help himlelf. However upon the Authority of the Cates cited 
Out Of 2 Saund. 120. and 1 Cro.245. they thought the pefent 
Cate cicariy within the Intent of the Proviſo; for tt would be 
a ſtrange Chinn, that the Statute Mould give Reliet in Aittons 
fo2 õrds, where there are only two Pears given to bing the 
Géion in, and pet ſhould not give Relief in Affumpfits, where 
there are fir Pears given. Accowingly they afirmed the Judg— 
ment, Vide Stat. 4 Ann. cap. 16, 19. 


The King and The Inhabitants of Rexam Regis. 


How far the R. Wynn moked, that an Dyer of Seffions, repeating a 
King’sBench JW A Dog’ Rate mave by two Juices, might be quathed. 
Order rela, Che Exception he took to tt was, that the Keaſon che Luttices 
ting toa at the Sefions went upon appeared to he tniperfes; for it was, 
Poor's Rate. UPON its appearing tous that the of Rate upon the Doute was 
but 20s. we therefore quaſh the new Rate appointing it ta be 
gos. But the Court fad, that may be a good Realon 62 a bad 
one, accorwing as the Circumftances of the Cale appeared ta 
the Juſtices; forif the Houle was improved Double tie Galue 
it ufed to be of, 1t was certainly tmpaper to fet it aſide, becauſe 
the Rate was a very jut one; but if the Houle continued pret 
ty much of the fame Claluc it ufed to be of, it was undoubted- 
ip right to repeal it. Wut at laſt tt appearing, that the Ju— 
ffices appotuted this Rate of 20s. to be the perpetial Rate upon 
the Doule; the Court fard, they thought it clearip bad; fo a 
— Rate muſt be of its own Mature vartable; and therefore made 
Vide pot aq Rule tu thew Cauve. Salk. 526. me 
6. C. * tk 
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Birch and Leek. 


ry PON a GGirit of Erro? out ef the Comiman Pleas in an 
Accion of refpais, the general Crrow were afinws, 
want of aw Original and CHarrant of Attorney. A Certiorari ta 
the Cuftos Brevium to certify whether there tees any Detginal of 
Hil. Cerm laſt, which was the Cerm of the Placita; he returned 
no Driginal of that Cerm. Wut upan another to certiky whe- 
ther there was One Of Mich. Term preceding, he returned that 
there was, but with no Continuatices. Cpon which 99), Filmer 
ercepted, that as it was to_be taken, that the Ooininal was not 
continacd down from one Cerm ta another, tt coutd net be con 
Adeted as. an Orginal in that Aiton. Wut beftdes he fat, there 
was another Obyetten tsa to be mave, admitting there were 
the Continuances, that there 1s @ material Clatiance between 
the Writ anv the Declaration; in that the Deciaration ts of a 
Cretpats tn x June 12 Geo.r. hut the Wirtt ig of a Treſpaſs 
contra pacem noftramy. Sut 192. Reeves fats, as the Cerms were 
contiguous he Din net {ee any Realan for Continuances, but 
if there was Occallen fod any, the Court would Order a Certio- 
rari ta go Of Coutſe ad informandam Confcientiam Curie fd fee 
whether there were any o7 wot. Che ſame be obſerved twas 
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poue th the Cafe of Wynkworth atid Clark, Trin. 4Geo. 1. De How far the 


alowed there was an Aldavit produced in that Cate of there ve- 


Court will 
rant a Cer- 


ing atnalip Continuances ; Put he chought chat could mat Pe tiorari in or- 
matettal. Chen as to the Gariarce, be fatd, even before the dercocerrify 
Statute fa2 the Amendment of the Law, it twas HelB to be well Continuan- 


enough after a Gerdtt, thounh net upsn a Oemurrer, th the 


Cale of Day and Musket, 6 Mod. and he obferbed, that this 
Statute has given the fame Relief upowa Judgment Nop ildicic 
as after a Cerdit. Che Court agreed as to the firft Point, 
that an Affdavit could. not be wmateriab tn tits Cate, na more 
than where want of an Original to aſtigned fe2 Errar; and ae- 
cordingly grauted the Certiorari ; and when this was cefurned 
thep fad it would be paper to confider of the ather Point. 


Stent and Watkins. 


HIS was & Motion upon the At of Parliament patted’ the How far a 
laſt Setlions, relating te Perſsns in Erecutton for a Sum Perfon thall 


under rool, Che Cale, which the Court veltvered their Dot: ae 
nions upon, was, that the Defendant had been taken tn Erecu- 


be allow- 
ed the Bene- 
of the Ins 


tion and efcaped befo2e the 29th GE September laſt, and was oUt folvent Ded- 
upon the Eſcape on that Day, but was fince taken up upon an tors aa. 


Eſcape Warrant ; and wheter be could have the Wenetit et- 
ther of the Aé for the Infoivent Oebtors, 02 of the At before 
mentioned, was the Queftion, Che Court was of Dpinton, 
that he could have the Wenefit st neither. DE the Debtors 
At tt is cleat be coult not; fo2 that probides only for fuch 
asi Were in aitual Cuſtody/ on the 29th of September; and the 
other thep ſaid was as clear; for now by Relation he ts in up- 
ou the firit Crecution; and this ts not confidered as a new one 
finite the 29th, which the Statute only extends to, but a Con- 

Yy tinuance 
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tinuance of the old one. However the prefent Cale Did not ape 
pear to come out to be this ; for it wes faldin general only, 
that he bad efcaped from Exccution, but it did not appear, 
inhen that Erecution firft was, which he lay under. Wut that 
Cale the Coure ſaid was equally improper for them to give 
Relief upon ; becaule tt ought to appear, that he was in Crecutt 
on ſince. So the Court refuted to do any Ching in it. 





Swan and Wile. 


How far the p ee Plaintiff had made a Adiftake in the Copy of the Iſſue 
Court allows by {eaving out the Mords per Johannem Allen Attornatum 
of Amend ,fuum. And the Court fain, an Amendment of this Sot map 


paying Cofts. BE made without paying Cofts. 


The King and The Inhabitants of Rexam Regis. 


Vide ante WO Juftices mate an additional Aſſeſſment of tivo Pence in 

172s the Pound; and upon Appeal ta the Seſſions they vacated that 
Order but ordered themſelves, that the Money already levied upon 
it Hould be paid over to the fucceeding Dverleers ; whereas 992. 
Wynn fatd, they ought to have odered, that the Money fhould 
be repatd the Perſons, whom it was levied upon. Accordingly 
the Court quathed this Dart of the Der, and confirmed it as 
to the other part. 


Mole and Patfon. 


How far the CUrit of Erecution was taken out upon a Judgment in the 
Court will AX Common leas returnable tn that Court ; but by Miſtake 
— the artant mave out by the Dbherif— mentioned the Crit to be 
ean oro out of this Court. Apon this the Court diſcharged the Oefen- 
by Reafon of Dant out of Cuſtody, upon this Exccution; for they ſaid, the 
a Defe& in (Uarrant was what he was taken up upon, and that was wong. 
the Warrant. Wut they obferbed, the proper Clay of helping this Piltake 
would Have been to have ferved the Defendant when he was in 
lene. with a true CUrit of Erecution out of the Common 
ifs eas. 


The 
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The King and The Inhabitants of Holiborn. 


OTION Was made to quafh an Order of tha Tuffices, When Pare 

and an Der of Seſſions confirming ft. Che Cale wis a oe ae 
{pectally fated, Chat a Wan tented a Farm of 121. per Annum pls le 
and that art of the Lands tothe Galue of 91. per Annum Lap tic in ome 
in One Pariſh, and that the other Part {ay in another Pariſh. Parih, and 
Upon which the Juftices were of Opinion, that he gained no Pare in ano- 
Setticment by this Beans. Exception was now taken ta the wer which 
Orders upon thts Account; becaule the Farm is conſidered as nic 
one intire Intereſt, and therefore, where the mreateft Part Of sertement 
it is, there the Settlement fhall be. Accordingly the Court belongs to. 
made a Rule to thew Caule, Eee poft 


Hornby and Cornford. 


— Matter coming on again, 992. King deſired of the Bee ante 
Court, that the Oetendant minht pave Livertp to reptead , ‘°* 
and he fatd a Repicader has heen allowed after Argument upon 

a Demurrer, 3 Lev. 440. Che Court fatd, they belicved Re: 
pleaders were allowable after Argument. Wut they obſerved 
that the prefent Cale was not properly tntitiea to a Renleader 
atany Cime; foe a Repleader is never awarded but tehere it 
Cleatiy appears, that the Judgment ought ta be niven fo. a 
Man, but for fome Oefault in Form tt cannot. Wut tf a Re— 
pleader fhould be atlowed in the peefent Cafe, tt ought tobe al- 
lowed tn every other, there the Ocfendant ts qutltp of the 
greateſt Miſtäke tn Subftance. however the Cale flood over 

to be argued again; becaufe no Wodp was ready to {peak to the 
Point, that was ftarted in the former Argument. But after: 
wards the Plaintiff accepted an Offer of the conditional Sum 
With Cofts; fo nething move was done. 


The King and The Inhabitants of Roxeter. 


vy Reynolds at firff Declared his Unwillingneſs to confirm vide ante 
the Order astathe Father; becaule the Conlequence would 161. 
be, if tt ſhould happen, that theſe Chulden ſhould not have gain— 

ed any Settiement to themflelyes, they muft be removed tuo 
ftom Shorebury to Roxeter, when the Cruth of the Cale potitly 
map be, that the Father himſelf ounht uot to be {ettled there. 
Dotwever at laft the Court agreed, that Roxeter muft be taken 

to be the Father's Settlement, and this is only a Conlequence 
from it, that thep mutt have the Childen too, untels thep have 
net a Settlement ta themſelves cifewhere. However ag the 
Dwet Was now made, thep confirmed tt onlp as to the Father 
and Mother, and quahed it as to the thee Chiid2en. 


For- 
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Vide ante 
100. 


Fortefcue Aland and Mafon. 


N Rute ta Mew Cauſe, why the cit of Error Hout not 

be amended upon the Statute of 5 Geo. 1. 13. 992. Bootle 
fata, that the Altering the Clirit tn the Crception taken weuld 
be to make it a GUrſt of Crrez tn the Caufe, whereas it was 
none before ; and this be ford would not be Amending the cit, 
but Founing a new ene, which the Statute Does mot ertend 
te. De voſerved befites, that thts Wiftake of the Plaintiff had 
put them under a Heceſity to make ther Plea a vatt Deal longer 
than otherwife it would have needed to have been ; fo2 upen 
the Plaintiffs omitting to make Jonathan Mafon Cenant in 
Cail, they were forced to fet forth the feveral Limitations in 
over to make out the Defendant's Citie; for as Jonathan was 
made only Cenant for Life, the Defendant Had nat a Colour 
of Cite, Gut now if the laintift’s Civit of Error is made 
right in this Particular, all this part of the Defendant's 
Piea that has been mentioned ts made intively impertinent; 
which be ſaid would be trifling with the Oefendant in fuch a 
Banner, that he hoped it ſhöuld not be allawed. Wut if it 
fyould, at leat he hopen the Court Would gibe the Defendant 
pis Cots. But the Court laid, that they thought thts Cate 
has platniy within the (Uords and Weaning ot the At; for 
they are, that Writs of Error Hail be amendabie for anp Ga- 
riance 02 other Delek whatieever. Mow they oblerved, that 
the Writ of Erro2 in the King’s Gench in Ireland fet forth, that 
Jonathan Mafon was Cenant in Catl, and that CUrit of Error is 
Part of the Recowfent up; this CCirit of Error differs front 
that, and therefore there is a Clartance in it diveitlp within the 
TMds of the Mk. Chen they faid, that the Defendant nrg 


have applied to have had this Arfiake rectifted; and therefore iw — 


was bis own Fault tn being at this Crpence tu lengthning out 
his Plea. Chey were of Opinion likewife, that the Oefendant 
Wis not intitled to his Cots; for the Statute Does not give 
anp, and then they did not fee, how they Had Authority to do tt. 
But indeed upen quahmg COrits of Crvar they Do ribe 
Cofts, for the Statute fez thie Amendment of the Law has cont 
manded them ta oe fo. 


Gurnel and Fawl. 


On Rule ta thew Cauſe, why an Crecutton ſhould nat be fet 
afide for its being made atter an Ailstwance sf a Terre of 
Exroꝛ tr Paritament, $92 Reeves faid, that the Mirit of Cre: 
cution was fealed before the CUrit of Crroz taken out; and as 
atl to it wag not putin, ft could not be a Superfedeas. But 
992, Strange fain, the Wcit of Erroꝛ ts a Superfedeas from the 
Cime of the Sealing it. Che Court indeed allowed, where 
Bail ts afterwards put in, the CUrit of Creo is a Superfedeas 
by Relation from the very Sealing of tt ; but as Batl was not 
putin pet, the Cime of the Service of the Execution was at 
pᷣꝛeſent to be confideredas ceguiar, But where indecd na ay 
2 
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ig to be put tn, the Wirit of Erro2 ts a Superfedeas froin the 

very Sealing of tt. Che Court accawingly would habe dit 
charged the Rule; but tt coming out, that the Crit of Ere- 
tution was fealed before Judgment, the Court fatd, that was 
tofally irregular; and it would be well fo2 the Plaintiff that na- , 
thing moe was done, 





Goodright, on the Demife of Baker, verfus Sturdy. 
HE Plaintiff in this Cale had got Judgment, and taken How far the 


out a Curit of Pofetion ; when the Dherif— came ta ere Couewl 
cute it, the Cenants offered ta attomn voluntarily; upon WIC) pow Writ of 
the Sheriff Did not erecute his Proceſs; the Ctime of the Re: Exccurion, 
turn of the CUrit run cut; and then the Cenants refuted ta at: 
ton. pon which 952. Lee moved for a new Cris of [Poffel- 
fion; and reited upen the Cale of Kingfdale and Man, Salk. 321. 
But the Court faid, that they never granted a new Grit of 
Poſſeſſion, but where it appeared upon Record, that the firſt 
Cairit as peveited from being erecuted, by entering a Non 
mifit breve ; 02 fame other Evidence given, that the Effet of the 
Writ was immedtately frufirated as foon as it was erecuted. 
Accowingly refuſed to grant this GUrit, till fuch an Entry Heuld 
be made, 2 Ven. 115. Salk. 321. 


The King and The Parifh of St. Stephenfon in the Couns Gpat wall 


ty of Bedford. not be faid 
to be a good 
HIS was ant Dioer of Removal from the aril) of St. Pe- — 


ter’S in Bedford ta the Poriſh of St, Stephenfon mave by the peavn of its 
Juftices for the Gown of Bedford. 952. Marfh took an Creep: Uncertainty 
tion to the Order, for its Being oniv fatd tn the Wargin Villa de in deferibing 
Bedford, Without mentioniny of what County. Now he ob- ae Place 
ferbed that it twas neceffary to mention what County this pon wich, 
Bedford lay ti; becauſe the Appeai muft be to the Juſtices OF Chat j, made. 
County where tt does lic. Che Court accoꝛdingly made a Rule Mes poſt 


to ſhew Cauſe. 


The King and Roebottom. 


OTION was made, that the Defendant, who twas brought when a Per- 
. up by Habeas Corpus, might be bailed. She was commit. fn)sdrovene 
ted for Forcibly detaininig certain Goods, for being concerned Coe how 
in the ſtealing of them, and lending Waney upon them, know: far theCoure 
ing them to be ftolen. "Civags now objected ta the Commitment, will dic 
that the Juftice of Peace had no JOower to commit fo2 forcibly Charge him, 
Detaining Gaods, though he has to2 forcibly taking them; and oes’, 
beſides, that the Commitment was imperkect tn charging Hev the Commic- 
With lending Money upon ftolen Goods, knowing them ta be mene. 
ftolen; thauch it was not tllegal , for this ts good Evidence 
of ber receiving ftolen Goods, knowing them to be ftolen; and 
therefore the ought to have been committen generaily fo2 chat. 
Che Court ſaid nothing to the fir Objection; but ta the fe: 
cond they fain, that the Commitment muff then be amended. 
Chey oblerved too, that there was no Place mentioned * 

Zz 
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the Commitment, where the Goods were ficien; fo that thep 
Could not know where te bind her over ; and therefore the Com- 
mitnient was bad teo upon that Account. Accowingly they tal 
the Suffice, that he mult charge the Priſoner with a new Commit: 
ment, and they would remand her. But then the Fak coming 
out, that the Defendant was only brought before the Fuffice as 
a Gitneſs, to charge another with the Stealing of the Goods, 
and when he wags upon Dath, that the Suffice eramined hee 
how the came to lend Money upon them, when the knew thep 
were ſtolen; and, upon ber confefiing that fhe did, committed 
her; the Court fad, that that was tntirely illegal; fo2 na Per— 


, fon ought to be eramined upon Dath in any Manner whatever 
| to charre binilelf criminally; and therefore though the firt Que- 


ſtions were very paper as to her Knowledge of the Cheft; pet 


\ they Tad, this ought not to have been a Mandle ta the Cramin- 


ing her as to the others, bp which the herfel— was made crimt- 
nai, Accordingly the Court diſcharged her. 


Mathews and Spicer. 


pg gc Hall in Chancery Lane. Chis Was a Crit of Er— 
ror upon a Judgment in the King’s Bench. Low Chiet 
Juſtice Eyre fafd, that he took it toa be a Rule, that wherever 
there is a Cpectal Afigniment of Errors, 02 a general one upon 
the Plea of In nullo eft erratum, the Alignment muft alwaps be 
centred upon Recowd, before this Court will allow the Countel 
to {peak tathem. ‘But he fad, accowing ta his Japer-Book, 


‘there was no Aſſignment entred upon Reco at all; and there- 


fore be thought tt would be trregular to proceed. Che Chiet 
Baron fad, that he beliehed the Practice had been ta enter na 
Pleadings bere upon the CUrit of Error at all; and therefore 
potweber agreeable perhaps it woult be to the — of the 
Court to make a Rule, that the Pleadings upon the Mirit o€ 
Erro2 ſhould be entred upon Record for the Future, before this 
Court would hear Countel ſpeak to them; pet he thought tt 
would be hard, that the Parties now before them ſhould not be 
allowen ta goon. Beſides he obſerved, that the prefent Court 
wag not properly to be confidered as the Court of Erchequer- 
Chamber; for they could not pronounce a final Judgment here; 
but that muit be Done at the Crchequer-Chamber at Weftmin- 
fter: And therefore, as this was only a preparatory Meeting, he 
thought the Court might difpence with that frit AWethod ot 
—0 here, and ower the Aſſignment ta be entred upon 

ecard before they pronounce their Judgment at Weftminfter, 
In the preſent Cale befides, he fatd, there might be a particular 
Inconventence; for tf it thoula be confidered, that the Plaintiff 
has ust pet ailigned bis Erroys, the Oefendant would have tt 
in Hig ower ta Non-pros the [Plaintiff for not having aligned 
then; f02 the Cime foz Alligning them is out. Wut the reft of 
the Judges and Barons agreed with the Chief Juttice; for thep 
ſaid in — that all Prooceedings upon CUrits of Crro2 are 
reguiariy entred upon Record before thev are argued; and in 
this contifts the Difference between thele Proceedings and the 


original anes. AS this Rule ts fo plain and wenerat, they 
1 0g 
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of Dpinton, that they ought ta at accoꝛding tote; and there- 
fore however perhaps the more frequent Pzactſce may have 
heen, 02 the prefent Plaintiff may fuffer an Jnconvenience, the 
Court (aid, they thought that ought not ta be renarded. Ac— 
cordingly this Afignment being omitted upon Recow, the Court 
refuled to go on; and all the other Caules being the fame, 
where fome of the Aſſignments thould have been reneralip en- 
tred, the uthers (pecially, the Court owered them to be entred 
by tuch a Day, and fo adjourned. 2 Cro. 119. 


Roberts and others verfus Mundford. 


—— Plaintiff marked Hrs Latitat for fo much Money kor How far an 
Goods (ald and delivered to the Defendant's Ceſtator, and — 
Declared for Part of the Sum for Goods fold and delivered to yey eon 
the Ceftato2 himſelf, Part fo2 Ooods fold and delivered tO an- tmpariance. 
other upon the Ceftater’s Account. CGpon which Serjeant Eyres 

moved fO2 an Jmpariance. Che Court feemed to think, that 

if the Declaration had been for Part of the Money for Goons 

fold and Delivered to the Crecuto2r, and Part for Ooods ſold and 
Delivered to the Ceffator, the Defendant would Have been tutt- 

tied toan Imparlance. Wut, as in the prefent Cale both Debts 

accrued upon the Credit of the Ceftato2, and therefore were 

hot) to be confidered as his own Debts, the Court thought tt 

Was otherwife. And what Judge Page fatd confirmed it; to he 
obferbed, that a Cantraé of this Mature need not he renucen 

into CUiriting fince the Statute of Frauds and Perjuries; fo 

that it is plain it is not confidercd as a jD0mife to pap a 
Strangers Debt, but meerly a Debt of the partys own. 
However the Court made a Rule to Hew Cauſe, as it was a Vide pok. 
Cale of new Pꝛactice upon the ſpecial Latitats. Sac: 


Dicks and Redding. 


R. Draper moked to fet afine a Judgment, tho’ regularly How far the 

figid, upon Payment of Colts, Pleading the general Court will 
Sue, and going to Crial as Coon as the Plaintiff could have ——— 
Done, if he had not ſigned his Judgment. Che Court (ald, cv.’ 
they did not ule to grant thele Motions; but that they had late- tanding ic 
ip altered their Rule; and therefore allowed the Motion to be be regularly 
regular enough. But as the Circumftanctes of the prefent Cale “sree. 
were, they did not know but the Defendant might by this Means 
net the Cerm, and fo there might be a Prejudice; however they 
faid, they would grant the Wotion tn the_peelent Cale notwith- 
ffanding, if the Defendant would give Fudgment in Debt tn 
another Ation, with a Releate of Crroys, and agree not to yo in- 
ta Equity. Che Countel deſired Cime to (peak to his Client 
upon this Prꝛopoſat; and the Court gave tt him, ag the Crit 
of Inquiry could not be executed till Saturday nert. Powever 
the nert Day, when the Counfel confented to the Propoſal, the 
Court faid, that they thoundt the Defendant had aireadp fhut- 
fled and got moze Cime than he ought to have Done; and there- 
fore refuted the Motion. And Judge Reynolds ſäid, if they 
“ you 
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fhould go farther, than to allow thefe Motions, where the Par— 
ty would have his Crial, as foon as He would have had regular- 
Ip wt firft, thetc Orders would rather be Oecrees in Equitp, 
than Judgments tn Courts of Latw. Salk. 402, 518. 


Bellow and Pew. 


How far the HE Plaintiff had Declared for 3s. 2d. +. for Rent, and 97s, 
Court will upon a Mutuatus. pon which 952, Hervey faid, that there 
fay Pro- was no Colour, that any Ching more was due than the 3s. 2d. 
an Aétion on + AND the 97s. was only added to make a Caule of tt tn this 
bringing ine Court; he faid, tf this Practite was alloted, it would lead ta 
ro Court — q great Deal of Oppreflion; and therefore he moved, that upon 
——— bona hainging in the Woney Due upon the tirſt Count with Corts, 
cow - Proceedings might be ſtayed. Che Court fad, that they hav 
never gone fe far ag to allow Money to te brought upon one 
Vide pot Count; but however as this was fuch a Piece of Evaſion, the 
8.187 Court made a Rule to ſhew Caufe. 


Guinel and Thomſon. 


When a _ R. Jeffrys moved now, that the Rule might be abſolute. 
Judgment is It was to fhew Caule, why the Defendant's Plea 


pleaded,how Mhauin not be refered, uniefs be would give the Ilaintif a 

quifite thata Note Of the Mumber-Roill, which the Judgment was entred 

Note fhould ot, that he pleaded, Che Wafier fatd too, tt was a ſtanding 

begiven of Rule of the Court, that a Plea of this Sort ſhould never ve 

—— received, without fuch a ote being given. Che Court 

Judgment. — it Was a erp proper one, fo made the Rule ablo— 
ute. 


Elford and Cating. 


When a Per- Gittings at Guildhall. In an Aion upon a ftated Account the 
——— ) Plaintiff was bound by Rute of Court to give material E- 
give mate- vidence in London. Che Evidence given was, that one of the 
rial Evi- moſt material Items Was grown Due there. Wut the Chief Juſt. 
denceina a ſatd, that that was not enough, fo2 the particular Items are 
Plane whar LOW immaterial bp the Account’s being ftated. However the 
fhall be id ©efendant’s Counfel fatd, they could not have Benefit of this 
iobele Here; they muft apply for a Beach of the Rule tn another 
Breach of it. Place; fo the Plaintiff had a Cerdiz, 


Cripple and Evans. 


When aTen- OIttings at Guildhall. Chis was an Aition, where there were 
derisplead- \) feveral Counts; the firft upon a Hote oz 421. papable a 
Kiodof ky; Month after Oemand; the Cecond upon a Quantum meruit fo2 
dence thal) JQuUtfing the Oefendant’s Childen;, the third upon another 
be allowed Note, bearing the fame Date, for the fame Sum, and papable 
in Cafes of in the fame Manner as the fir; a fourth for Money laid out 
this Sorts for the Dektendant’s Cle. Cao the firtt of thefe Counts the De: 
fendant pleaden a Cender; to the third Non Aſſumpſit; —— 
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the other Cwo, Nildeber. 52, Kettelby faz the Plaintiff fat, 


that tt twas not incumbent upon them to poove the firft Iſſue; 
but to prove the third, they would give tn Evidence the Note 
itfelf; ta the Second, they would prove, that Part of the Ser- 
pice was Done before the Mote niven, and jPart after; and to 
the Fourth, they would prove 4s. due. Che Counfei of the 
other Side (ald, that tf they ſhould be able to probe a Cender 
upon the Mote as laid in the fir Count, it would not he 
enounh fo2 the plaintiff to nive in Evidence one Mate to pave 
bis third Count; but he mult give in Evidence two diftine 
Notes, as they are under the fame Delcription; for otheriwile 
they (aid, the Mote given tn Cvidence upon the third Count 
Hall be intended the Mote which the Cender is pleaded to, Chey 
faid befides, that when tt Dees not appear WHat Confideration a 
Mote is giben upon, it Hall be intended ta be given upon the 
Confiderations then ſubſiſting; and therefore as tt Does not ap- 
pear upon what Confideration the prefent ote was given, tt 
fall be tutended to be given in Diltharge of the Money that 
was then owing fo2 Wurfing. In Antwer to the firtt of theſe 
Watters, 992. Kettleby fatd, that the Plaintiff bad admitted the 
Notes to be diſtinct by Pleading different Pleas to them; and 
to the other he (atd, that there was no Occaiion to give in Cvt- 
dence any Conlideration of them, and therefore the Court were 
not to intend, that they were made upon this. However the 
Chief Juſtice oblerved, that thele Motes muff be intended to be 
the fame; andit isa frequent Prattice to lay the fame Datter 
oper in Different Counts; and if the fame Jplea of a Cender 
had been made ta beth, the fame Objection might have been 
made, that thts Cender only reſpected one ote, whereas pou 


“ISIE 


fap, there were feveral. Co the other joint, he faid, that — 


where no Confideration appears upon a Note it muſt be tn- 
tended to be given in Diſcharge of what appears to be then 
ae aa the Jury gave their Cerdié accoding te bis 
Directions. 


Boſton and Foreſt. 


iy Debt upon an Atignment of a Wail-Wond a general Oe- 
murrer was to the Declaration. Che Exception that D2. 
Strange took to it, was, that the Bail-Bond was for gril. 
Whereas the Ac etiam was only fo2 400). Now he obſerved, that 
the Stat. of 13 Geo. 1. requires, that atl Hail be given to the 
SHheriff for na moze than the Debt (worn to, and that appears by 
the Ac etiam; and as this ts a general Law, be thought the €r- 
ception might be well taken in this Clap, Wut Serjeant Cha- 
pel fatd on the other Side, that be had known Complaints to the 
Court of Common Pleas of Officers taking moe Watl than 
the Sum ſworn to, and they would not make any Rules upon 


them, where the Bail⸗-Bond was poetty reatanable. Che Court 


faid, that they thought here were two Queſtions of confiderable 
Difficulty; one whether the Htatute intended to reſtrain the 


What fhall 
be faid to be 
a good Bail- 
Bond. 


Suni Contained tn the Penalty of es Bond to the Sum ſwoꝛn 
, aa 


to; 
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to; 02 whether the Lenffiature confidered Bail accoving to the 
feral Stqnification of the Tio, and ſo to reftrain the Sheriff 
only from taking Double the Sum Two to, as a Security for 
the Debt. Che other Queftion was, admitting the A& of the 
Sheriff to have been legal, whether the Bond fhould be 
confidered as void, 02 the Gherif— only puntihable for taking it. 
Co the firft of the Queftions the Court ſeemed to be tha good 
Deal of Doubt; but at laft Judge Reynolds faid, that Bonds ta 
the Sheriff are not given as a Security for the Debt, but onty 
f02 the Party's Appearance; and therefore he could not fee much 
Reafon there was for the Statute, confidering the Eſtimate of 
the Penalty of the Bond to be according to Double the Sum; 
but he thought the proper Regulation of tt was accopding to the 
bery Sum ſworn to. And he fatd, that before this Statute, he 
believed, it was a very Cominon Ching for the Sheriff ta take 
little moe than the Sum contained tn the Acetiam. However, 
asto the other Queſtton, the Chief Juftice as well as Judge 
Reynolds feemed to think it would be hard to avoid the Bena 
Vide pot upon this Account, However the Court ordered thele Watters 
188. to ftand over. 





Ellis and Moon. 


What fhall i Covenant upon two Indentures, the Plaintiff {et forth 
be — — the Indentures of Demile between the Defendant and one 
wPocut of Xoſier, and that Kofier heing Co poſſeſſed poftea torum Intereffe, fta- 
an Affign- tus, &c. devenit per affignation to the Defendant. Che Deken— 
mentofa ant pleads, that Kofier DID not affign ta him; & hoc petit quod 
Term, in jnquiratur per Patriam. Iſſue being joined upon this, and Cerdit 
Pleading» Found for the Wlaintiff, it was moved in Arreft of Judgment, 
that the Platntiff had not averred, that Kofier DID aſſign to the 
Defendant, and therefor the Wfue joined upon this was a void 
Glue, being upon a Fait never controverted, Serjeant Chapel 
faid, that it was a Point unguettionable, that a general ſetting 
out of an Alignment of a Cerm by a Reverfioner per medias 
affignationes {8 Jood; and be obferved, that the pretent Cale 
was nothing moe; and therefore the Oefendant did wang in 
tying the Plaintiff up in the Wanner he did; and confequentip 
the {fue was void. Wut the Court (aid, that they did not fee, 
but they might take Affignation’ {02 Affignationem, and If ſo, thep 
would refer it to him, who was lat poſſeſſed; then the Wean- 
ing might very well be, that Kofier was poſſeſſed, and fram bim 
the Cerms came bp Afinnment, that is, he aligned, to the 
Vide pot Defendant. However tt ſtood over. 


Hetherington and Lowther. 


How far the "Ts Plaintiff was an Attorney OF this Court, and fued the 
Court will Defendant by Crit of Puvilege; the Oecfendant twas an 
— pee Attorney of the Court of Common Pleas, and he pleaded, that 
Privilege, £02 that Keaton he ought to be fued no where cite, M2, — 
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fait, that no Rule was more known, than that where the Plain 
tiff and Oefendant are both privileged Perſons, the Plam̃tiff's 
Peꝛivilege Mall be allowed; and therefore he moved, that the 
Court would fet the ica alive, as tt was meerly Cilatazp. 
Che Court laid, that ft has been a Queſtion Formerly diſpu⸗ 
ted, whether fuich a lea was not good; and therefore to be 
fure, they would not now fet it alide as frivolous. However if 
92. Strange could find any Cales to warrant his Wation, they 
told him de might move it again. 


— 





Appleyard and Hay. 


he Debt upon Bond, the Defendant pleads, that the Condi— within what 
tion was fo2 Payment of 51. per Ann. fO2 eight Pears toge- Time an 
ther, and avers, that he hada Commiſſion of Bankrupcy taken — 
out again him, and atter that, and before his Certificate ey, 
figued, be gave this Bond to the Plaintiff for the Sccuritp of * 
a greater Debt, to the Intent that the Plaintiff would finn bis 
Certificate. we pleads, that he conformed himſelf in all Chings 
to the feveral Ais of Parliament relating to Wanktupcy, that 
bis Certificate was ſigned, and Demands Judgment if he aught, 
&c. Che Plaintiff replies, and Craverfes, that the Oefendant 
gave this Band fo, the Security of a greater Debt, ta the 
Intent that the Plaintiff would fignu bis Certificate. Cpon 
this, Iſſue is jgined, and a Gerdick fo2 the Plaintiff fn the 
CUimas of the Craverle, and Judgment given accordingly tn 
the Common Pieas. Etro. being now brought, 992. Draper 
took two Exceptions ; one that Debt Would net fie till all the 
Lays of Payment were over, and to this Purpoſe quoted Cc. 
L. 47. the other, that that Part of the Plta relating to the 
Bends being given for the Security of a greater Oebt was 
Surplulage and tutively rmmaterial; that for that Reafon the 
Plaintiff ought to have tted the Ovfendant wp ta the ot 
of this ty the Traverſe; and confequently that the Cermé 
finding that this was mot Done With the Intent abovenientton- 
ed, it tas void fikewile. Che Court (etd, that there was 
nothing fit the firft Objeſtion; fo2 Lod Coke is fo be ander: 
flood of a ſingle Bond, payable at different Cimes; and there 
indecd the Adis cannot be bought till all the Days ace over ; 
hecaule the Duty ts intive, anv the feveral Payments ate the 
feveral Deferiptions of it , and therefore tilt all the Days are 
over itis wot w complete Outy; and conflequently no Aion ttt 
then cam lie; but in the prelent Cafe the Duty ts complete by 
the bery Delivery of the Bond, and the Party only agrees, 
that he wiil bring ne Vtoravonit, ik fuch Payments be made 
to hint; but when there ts a Default made tn any of the Pav- 
ments, he is no longer under a Reftratnt from banging ot bts 
Qétten. Upon which 2. Pazacherly begun to give an Anfwer fa 
the fecond Objedion. He faid, he did allow, that tt was not 
material, whether the Debt was qveater 02 lets, which the Bond 
was given to fecure, or whether tt was given to fecure any Oebe 
at ali, but merely @ voluntary Reward to duce the Plamtiſf 
ta 
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to finn the Certificate; but vet he thought, when the Deken— 
Dant Had averred the particular Conſideration, which the Bond 
was niven upon, be was ticd up to the jo200f of it. And ta 
this Purpoſe he applicd the Cale in Yelv. 195. Upon the whale 
Matter, the Court thounht the Pleading rinht in the prefent 
Cale, and accordingly atirmed the Judament. 


Lifne and Moody. 


HIS was an Attion of Crefpals fo2 breaking into the Plain— 
tiff’s Moule, and taking an unreaſonable Diftrefs, Che 
Jury cave 1761. Damages to the plaintiff for he Diftrefs, and 
1d. fo2 breaking the Doule. Che Plaintiff releated the x a. 
and took Judgment for the RefiBue. A Writ of Crroz having 
been brought, 992, Lee fatd, that _Crefpafs would not tie fo2 
The Reme- att unrealanable Hiftrefs ; to2 a Diftrefs ts given originalip 
dy fortaking by the Agreement of the Party; and therefore the Abuſing that 
an unreafon- cannot make the fir At_unlawful; but an Adion upon the Cale 
able Diller the only Remedy. Co this Purpolſe he applicd 2 Inft. 107. 
De obferved tos, that he DID not know, that there was even 
that Remedy till the Statute of Marlbridge 4. and 1f that was 
fo, be thought tt was beyond Queftton, that Crefpats could not 
lic by Conftrution fince ; for the Statute fays only, that the 
Werfon taking fuch Diſtreſs Mall be amerced, and tn this Ac 
tion be would be fined. And he thought a_ciear Argument 
might be made tn Peook of this by a like Cafe in 3 Lev. 48. 
Doweder 952. Reeves fad, that he did not fee, but Crelpats 
would {te merely fo2 taking an unreafonable Diſtreſs; fo2 a 
Diſtreſs ts given by the Authortty of the Law, and the Abu- 
fing that makes the whole At illegal. Co this Purpoſe he 
ciced 6 Co. 46. He fatd farther, that it was pretty clear, that 
there was a Remedy for this Oppreflion at Common Law; 
and this appears bp 13 Rep. 2. 11 Rep. 44. Che At Done ap- 
pears by thefe Cates to have been tilenal; and therefore as 
It was begun by the Authouty of the Law, he thought the 
Confequence mut be, that it 1s rendered tortious from the be— 
winning. Wut however, he fad, tn the peſent Cale there was 
a mere tortious At of breaking the Doufe, diftine from the ta- 
king the Diſtreſs; and it appears fo to be by there being fepa- 
rate Damages given, and a Remittitur entered a5 to that; and it 
that was fo, the Confequence, he fatd, was manifeſt, that the Gn- 
reafonablenefs of the Diſtreſs map be well confidered as iain 
in Aggravation of Damages. Co this Purpoſe is Smith and 
Newman, Salk. 635. Dicks and Brookes, Trin. 3 Geo. 1. Che Court 
faid, that thep thought there was a ciear Remedy fo2 this 
CUrany by Action upon the Cale; but they thought tt as plain, 
that there was no Remedy by Crefpats. Chey oblerved, thata 
Diftrels was a Pꝛivilege given by the Law, that the Crceilive- 
nels of it was no new Aé Diftiné from the foxmer, but a Conti— 
nuation, though unreafonabip fo, of the old one. Chen as to 
the Danner of laying the prefent Aiton the Court faiv, they 
thought the Giſt of the Aition was the unreafonable DUCES 
3 ya 
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that the baeaking of the Doule was only a Circumftance of ta- 
hing it; and that it was highly improper to confider the Di- 
ftreis by Tay of Annravation to the Cutry, and by that Weans 
make the Entry the Principal. And the Chiet Juftice ſaid, chat 
he thought one Ching abſolutely proved it ; for there is no Pre— 
tence to fay, but a Bar th this Aion, admitting it Had been 
the preper one, would habe been a Bar to any Aition fo2 the 
Ginteafonabienefs of the Difivefs; whereas if tt had been laid 
oniy to aggravate the Damages it could not do fo; becaule tt 
18 intitelp uncertain, whether any Ching ts given by the Jurp 
upon that Account. However the Court owered this Batter ta 
be {poke to again, as tt was a Crit of Erro2 only upon a 
judgment by Oecfault. And the nert Cerm the Court were of 
Opinion, that no Akion of Crefpals would tie. Che Chier 
Suffice fat, that be did not know, but an Axion upon the 
Cate might lie at Cammon Law ; but Judge Reynolds and 
J. Probin ſaid in general in their Arguments, that they did not 
know there was any Remedp before the Statute, According: 
iy the Judgment was reverted, 


Ward and Baynami. 


R. Filmer moved to fet afide a Judgment im a ſpecial where ade- 
Will of Middlefex ; becauſe the Oeclaration was laid in fendant tall 

London, and pet the Defendant was not aliowed an Imparlance. be mitled — 

And he fad, he thought it a general Rule, that where the sr ime 

Clittt ts diteten to the Sheriff of one County, cud the Venue ~~ 

laid in another, the DOetendant ts intitled to imparle. Wp. 

Strange on the other Site fat, that the Sheriffs of London ana 

Middiefex were the fame, and therefore this might differ from 

other Cafes. Wut however the party might Have been tnti- 

tied to an Jmpaclance, tf he had renularipy demanded tt, he fatd, 

the Judgment ought uot to be fet alie, when he Had omitted 

the Cime for demanding tt, Che Court fatd, that tu the pre- 

fent Cafe if this had been bp Cpectal Original, ttis a known 

Rule, the Defendant would habe been iñtitled to an Ampar- 

lance ; and the Oetign of (pectal Wills ts, that they ſhould be up- 

on the fame Footing as {pectal Drininals. And as to this Ap- 

pation being after Judgment, they (aid, it as ensuxh ta 

hew that the Judgment was irregular. Accordingly the Court 

fet the Judgment alive, 


Bbb ——- and 
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and Younger. 


Whena Writ Te Sheriff of Wilts had returned upon a Fieri facias, that 
— the Defendant twas Ecclefiafticus beneficiatus non habens laicum 
curegaint feodum. Cipan which a Cljrit ifwen to the Dean of Sarum, whe 
an Ecclefia- Had a Peculiar, to fequefice the Goods upow the Defennant’g 
ftical Perfon, Wenefice. A Rule had been made upen fini to return his Gurit. 
whom ae But upon the Return’s being intufficient, and the Plaintiff 
bef to, ſinding that the Official claimed the Retorna brevium by a 1Da- 
tent from the Crown, he obtained a Rule upon the Oficial to 
make a Return, and accowingly rave him the Crit; but now 
the Official made a Return, and (ent up no rit at all. Gpen 
which 952. Gapper moved now fer an Attachment again him 
for a Contempt. But the Court laid, that the Rule, which the 
{Plaintiff had obtained upon the Oficial ta make this Return 
was trreqular ; fer they tata their GUrits could onip be direten 
te the Brihop, 92 the Peculiar, and they contd not take Notice 
of any ſubordinate Officers tn a Pecuhar. Accordingly they dil 
charged thete firit Rule upon the Official, and made a Peremp— 
toy one upon the Oean to make a Return; and they fad, he 
Would find a Uap to wet the Mrit from the Oficial. 


Paterfon and Huddlefton. 


What fhall be [9 233 upon an Dbligation was hoought againſt the Deken— 

a good Plea Dantas Crecutor. Che Defendant pleads a Recovery a- 

by an Exe- gainſt him already had in placico debiti, and that he had no No— 

—* tice of this Hand at that Cime, and that there was no moe in 
bis Hands than would latisty this Recovery. CApon which the 
Plaintiff demurs. Che Chief Juftice faid, that he mas of O- 
pinion, that the Defendant's Plea might well be underitoon of 
a Recovery in Debt upas Bond, o2 ather Watter of as high 
Mature ; and tf fo, it was beyond Queftion that the Plaintiff 
ought to be barred. But however the Court unanimoufip agreed 
that t€ the Plea was to be underitood of a Recovery upon a 
fimple Contrat, the Recovery would be a good War, as the 
Dekendant had no Hotice of the Oblination. In this, they 
faid, confifts the Difference between Duties of a pritiate Ma- 
tute and Duties upon Recon ; for thole the Court vid allow 
that Crecutos are bound to take Notice of at all Events, but 
thele they need not, where a Suit ts commenced againtt then 
to recover Debts of an inferiour Mature. Chey fain too, 
that there was no Occaſion that Erecutor.s ſhould Hold out a 
Suit to the latt, before they make uch Payments; but rf an 
Adion ts taken out againt them, tt ts the fame. Mowever the 
Court did allow, that if an Crecuto2 makes a voluntarp Pay— 
ment of a Debt by fimple Contra where there are not Afters 
to fatisty the Bond-Debts, it ts otherwile, though he has na 
Mottce ; forthere are many Cales, where a Wan’s voluntary 
Ae hall prejudice him, where the Meceflity of Law would not. 
Cipon the whole Judgment was given for the Defendant. 


4 Bellue 
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Bellue and Pew. 


M* Fortefcue being retained to oppofe the Motion before vide ante 
made, he defired to know the Foundation upon which the > 
Defendants Counlel went, as he wag not in Court at the 

Cime the Rule was made for Hewing Caule. Judge Reynolds 
erplained it, but reprefented it in a moze general Light than 

what J thought the Counfel put it upon before. Me fata, he 

took the Foundation of the Wotton to have been to prevent one 

of their Rules veing evaded, which allowed Proceedings to be 

ffaid in Debt and fuch other certain Adtons, upon binging ints 

Court what the Plaintiff Had declared for with Iutereſt and 

Cofis. And be fad, if in fuch Cales Proceedings were net al- 

{owed to be ffatd upon one Count, by bringing into Court 

what is Due upon that Count with Intereſt anv Coſts, theit vide pot. 
Rule would be tutirely rendered ineffectual. Salk. 596. 


Ruth and Riggs. 
A te was made to fet afine a Clerdict for want of ma- Who Mallbe 


“tice of Crial ; but tt appearing that the Motice was given Arrorney in 
to him who had been cencernedin the Caule, though the Attomey a caus. 
told the Plaintiff he would have nothing farther to da tn It, 
the Conrt Held the Motice ta ve regular; for the Court fad, 
he wha was firft concerned tn the Caule hall be confidered ta 
Se Attowey tn it, till Notice is given ta the Plaintiff 
of another, 


Patfon and Wilfon. 


zx Debt upon a Recognizance again Bail, the Plaintiſt Hoy ya 
fets forth that a Wtil was ertbited againſt one Selwood, *° 1" 
and that the Defendant became Bati for him; the Plaintiff 
farther Declares, that by that Recayd it fet out, that Wilfon 
appeared, and that the Caule proceeded fo fat, that the 
Phaintiff obtained Judgment agaiuſt Selwood ; he ſays farther, 

that a Capias was taken Out againft Selwood, but he did net ap- 

pear upon it; upon which the atl was now ſued. 92. Bootle 

the Pounger took an Exception, that tt appears bp the Record, 

that Wilfon appeared inſtead of Selwood, which ts a plain Er— 

102; and he faiv, the Bal have no other May of taking Ad⸗ 
vantage of this Mittake but this upon Demurrer. However the 

Court over-ruled him ; for they (aid, this Crroz does not make 

the Record Lod, wut votdabie, and therefore till the Judg- 

ment ig reverſed upon a Urit of Erroꝛ, the Pail ts lable, 

and accadingly gabe Judgment for the jolatntifi, 2 Ven. 

143. 


Langley 
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Langley and Pether. 


What Things ha an Affumpfit the Defendant demurred (pecially, becaule the 

riot of J Plaintiff had not Declared anatni Him in Cuftodia Marefcalli; 

Benth may and 992. Kertleby fad, that no Dotginal weil tte tn the King’s 

hold Plea in Bench untefs it is vi & armis, and therefore this Aition would 

by original not ite here. Co this Purpoſe he applied 2 Inft. 23. 4 Inft. 41, 

Writ, 76. Fitzh. N. B. 204. 1 Roll. 536. Wut 992, Draper fafd, that 
the Precedents have been fo many, and elpectally lately tn this 
Uap, that tt would be a Ching of the mot dangerous Confe- 
quence, if this Exception was allowed. And belides, he ſaid, 
that in the prefent Cale the Defendant cannot be tntitied ta 
take it, becaule he bas not pleaded tt to the Jurisdiction of the 
Court, but demurred in Bar. Che Court (aid, that they be- 
lieved Precedents might be hewn fo far back as Hen. 67s Cime 
of this Court’s holding original Jurisdifion tn Affumpfits, and 
theretore they thought it has not fit for this Court to give 
Judgment now to the contrary for the unknoten Confulion that 
might attendit. A Ching of this Mature ts only fit for the 
Crercife of the Parliament's Authority, whe can confirm what 
already has been Done, at the fame Cime that they Order the 
soratiti fer the Future. Accordingly gave Indgment fo2 the 
v alii I + 


Anonymus. 


— ME; Kettleby mobed to quath a Crit of Erro2 fo2 its being 
——— taken out above twenty Pears ſince the Judgment, con- 
Writ of Er- ttotp to the Stat. of 10 & 11 Will. 3. Wut the Court ſaid, there 
ror; butre- ate Erceptions tn that Statute the fame as are in that of Lt- 
quire rhe mitations tn 21 Jac. 1. accordingly told him he mutt plead the 
Mery {o, Otat. to give the Plaintiff an Oppogtuntty of taking Beneüt 
p “of the Exception. 


Bofton and Foreft. 


Vide ante R. Fazakerly and 952. Lee now made their Arguments up- 
“ag on this Cate. 92. Fazakerly fain, that he did not know, 
whether tt would be neceffarp for Him to endeavour toa Hew, 

that the Bond twas void; becaule the prelent Aion was not 

brought by the Sheriff, but by the Plaintiff in the orginal Ac- 

tion. Now he obferved, that the Plaintiff in the original 

Vition could not tutitle himſelf to this, but by bꝛinging himlſeltf 

within the Cerms of the Statute for the Amendment of the 

Law. his Statute indecd does allow of the Afignment of 
Bail⸗Ponds; but then tt mutt be underftood only of fuch as 

are lawfully taken; and therefoue tf any Bond was given con- 

trary ta the Statute of Hen. 6. this Statute has always been 
conftrued not to ertent to it. I2ow the Statute of 12 Geo. 1. 

which the prefent Queftion is upon, has only added fome other 
Reftttitons to thele Bonds beſides thoſe required of them be- 

fore, And theretore he ſaid, that tt is equatly neceſſary, a 
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a Lail-Gond ſhould be made in Purſuance of this Statute, to 
Hing it within the Intent of the Statute for the Amendment of 
the Law, and that it mould be made tn Purluance of the firtt 
Statute. Wut that the prefent Bond was not within the 
Weaning of the lat Statute, he ſaid, was plain; becauſe the 
MWiows of tt are, that fuch Bonds hall be for the Sum ſworn 
to be Duc and no more, And he obferved that thele Gonds tere 
always given as a Security fo2 the Appearance of the Party, 
and not as a Security for the Oebt, and therefore there was no 
Colour that fuch Bond ſhould be taken tn double the Sum, 
and confequently the (Uords (fo2 the Sum) mul be underſtood 
the ſame as tf thep bad been (inthe Sum). Chis Argument 
952. Fazakerly ſaid, twas fufficient to Determine the prefent Que- 
fiion; however to make tt moe clear, be offered a Realon ta 
thew that the Cafe would have been the fame, t€ the Aion had 
been brought by the Sheriff bimfelf; becauſe he had no Autho- 
rity to take Watl at all in thefe Cafes at Common Law, anv 
the Bonds he Does take are only bp the Authorty of Patlia— 
ment. Flow, he laid, where thele Bonds are not within thele 
Statutes, they muſt he confidered as unlatoful Bonds; and 
then this Cale muſt fall under a general Punciple of the Com: 
mou Law, that Sccurtttes taken unlawfully by any Dfficer undec 
Colour of legal Authority are bold tn themfelves, (they being 
conſidered as taken by Ertortion) and confequently when they 
appear fo upon Becod the arty may Demur generally, and de- 
mand whether be hail be required to give an Anfwer. Ca the 
firtt of thefe Dbjetions, 992. Lee fatd, that the true Defign of 
this Aé of Parllament, which the Queſtion turns upon, was, ta 
prevent Perſons being held to Bail by the Sheriff inthe Sum 
ThHeAiionis bought fo, which was the Practice then; andit bas 
pꝛovided therefore, that no Perſon Mould be held to Watl in any 
greater Sum, chan the Plaintiff ſhould ſwear was his Due. 
Now he oblerved, that nothing could bea moe natural Con- 
ftrudion upon this Act, than that as before the Wail taken bp the 
Sheriff was for Double the Sum in the Ac etiam; fo naw the 
‘Bail taken by him ſhould be for Double the Sun two to; and 
this, be ſaid, equally regulated the Sum as tf ft thould be 
eratly the fame. To the fecond Dbjetion he fad, that 
there were Cales where Ags were Held to he tilenal by 
Statute Law as well as the Cammon Law, and pet not al— 
iowed to be void, but puntfhable tn a proper Wanner, anv 
to this Purpoſe be applicd a Cale tn 2 Inf. 131. Judge Page 
fad, that he thought it unqueftionable, that the Bond was 
not afignable in the prefent Cale, ik it did uot clearly com- 
ply with the Intent of this laſt At of Parliament; but 
he thought tt nin fo2 the Beafon juſt befeze-mentioned by 
$B. Lee, and compared tt ta the Cale of the Acetiam. Che rett 
of the Court were of Opinion, that the Wond was not within 
the At, as the Intent of Watl-Wonds is not ta fecure the Debt, 
put the Appearance of the Party; and therefore whatever the 
Pratice might have been betore of the Sheriff's Caking Double 
the Sum it the Ac etiam, thep thought that was not a Regula- 
tion, which be was confined ta My the Law, but meerlp a rin 
cic ar 
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tary one chofe by himleif to be a Ouide to his Diferetion; fo. 
before, tf the Sheriff had Heid the Party to Wak! in avy Sum, 
He was only punihhable for bis Opprefion, but the Bond coula 
not be avoided. As this then is to be taken to be a Band not 
within the Weaning of this laf Statute, they thought it was 
not ay pte no more than a Bond not regulated according 
Vide pot €9 the Reftridtons of the firft At. Moweder this Matter was 
Owered to ftand over, 226 


* Sir Henry Goring and Goring. 
oD D 


vour. they ſaid, that there was great Reafon to fulpeé there being 


Hurs and Fenn. 


How far the HE Ocefendant was a Pꝛriloner in the Counter, and tn 
—— tending to turn himlelf, over ta the King’s Bench Prifon —— 
Order the Parlhaf fir Guineas in Hand upon his agreeing with hint, 
an Officer of that he Mould have the Wenefit of the Rules; upon whieh 
theirs, tore- 992, Birch moved, that as the Defendant Had altered his 
find Meaey Choughts of turning himſelf over, the Court would make a 
has received. Rüle upon the Barfhal to refund the Boney, as this was taken 
“bp Cittue of his Office. Che Court aid, that if thts Mo- 
ney bad been taken by the Warhal at the Cime the Desen: 
Dant was his Pꝛiſoner, for proper Realons they would have 
made fuch Rule; but in the peetent Cale they coula not, Che 
Chick Juftice abfent. 
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——— and Revel. 


mM’: Fazakerly moved fo2 a Rule upon the Affociate to hed What is the 
A them a Copy of the Minutes of a Special Cecdta. ‘Wut Frown Me 
the Court faid, the Judge that tried the Caule ig to fettle the caren in or- 
Special Cerdit, and therefore the proper Clap of JPoceeding der vo ſetcie 
Would be ta take out a Summons to oder the Affoctate to at- a special 
tend before the Judge; and tf he does not attend upon it, then Verda. 
the Application will be neceflarp ta be made to the Court, Ba 


rejeted the Motion. 
The King and Robe. 


AHE Moder, upon which the former Rule was made, ap: Vide anto 
peared now fomething different from what it DID befo2e. 165. 
The firft Part of it was a Declaration of the FJuftices oa 48 
nions, that the Watent only authoriled the Defendant to be 
Cieré of the Warket within ten Wiles of the Place where the 
Wing conſtantiy refines, and not within ten Wiles of the place 
where the King changes bis Refidence to for particular Cimes. 
Gipon which they declared, that the Defendant erercifen this 
Authority ilfeyally at Uxbridge, and the Places thereabouts ; 
and therefore they thought that Norwood the Digh Conftable 
was to be juftified in retufing to obep one of the Dyers of the 
Defendant. Apon which they made an Order, that Wonep 
fhould be boꝛrowed of the County-Crealurer to defend the Pole: 
cution carried on by Robe againſt Norwood ; and that it ſhould be 
repaid out of certain Rents of Houtes belonging to the Coun: 
ty, 992, Abney came now to thew Caule upon this Mader; and 
he (afd he would not endeavour to maintain it, 1f it muſt be 
underftood by the Order that the Woney was to be repaid out 
of the County-Stock; becaule it is Determined fn Salk. 605. 
that the County-Stock is not to be applicd to fuch Purpoſes; 
but he (aid, the Countp-Stock is that, which ts tn the Crealu- 
ter’s Hands, colic#ed by the Conttables and patd over to him; 
and therefore it cannot be underftood that it ſhould be repaid 
out of that; but in fat, be (aid, the Money which ts to te-tm- 
burfe the Creature, is to avife out of the Rents of Haules, 
ſettled in Cruftees fo the Benefit of the Juftices of the Coun: 
ee Middlefex; which Wonep, he ſaid, is appointed to be diſpo⸗ 
ed of by them upon fuch Occafions as they hall think proper. 
Che Court fad, if this Watter had appeared fo {pecially a 
the Order, they Mhouid certainly have thought the Myver hav 
been good; but as it ts not, they muft take it for publick Mo⸗ 
ney not to be applied to fuch particular JPurpofes. however 
the Chick Juftice taid, that the Drder might go back, and the 
Suftices might amend it; but at lak the Court — they 
could not; becaule the Cerm was over which the Order was 
brꝛought up in. Che Court then confidered how much of this 
Order thep thoutd qua. Chey agrecd, that they would not 
qual the firft Part of it, tho’ it was the Foundation of the 
other; becaufe it is meet Matter of private Opinion; and it 
thep thould, tt would only give the Dctendant’s Partye occauan 
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The Con- 

ftruftion to 
be put upon 
Statutes of 
Colleges. 


fo triumph over the Juftices unneceſſarily; whereas they fain, 
they thought ita laudable Delignin the Juftices to endeavour 
to correct the Abules, they believed, were made by thele Pa— 
tentees. Powever Judge Reynolds fatd, that he div not fee, bue 
the nert Part of the Der, which appointed the Money to be 
borrowed of the Crealurer, amounted to an Der upon htm ta 
lend it; and therefoue that ought to be quifhed. Wut the Rett 
of the Court did not think it Had fo ertenfive a Weaning, an 
therefore would not quafh that neither. However all the Court 
agreed tn quahhing the lat art. 


Dr. Bently and The Bilhop of Ely. 


| ee Cerm OD}. Bently moved for a Prohibition upon a Ci- 
tation erhtbited anaint him by the Biſhop, as Cifitor of 
the Wafterthip of Trinity College tn Cambridge, at the Conte 
plaint of 992. Johnfon, one of the junto2 Fellows of that Col- 
iene. Che Citation ordered the Ooto2 to appear before the 
Withop at Ely-Houfe in Holborn to anfwer certain Articles, that 
fhould be exhibited againſt him, for wafting the Revenue of the 
College, contrary to the fortieth Statute given them by Q, £- 
jizabeth. Chis Statute provides in the Werinniny of tt again 
feveral great Dffences, and ſays, if the Watter Hall commit anp 
of them, he ſhall be twice admonifhed bp the Cice-Watter ano 
ſeven ſenior Fellows; andif he Mall not reclaim after that, he 
fhall be erpelled the College bp the Ciifitoz., Porro, favs the 


Statute, tf he hall matte the Revenue ot the Collene, be gurl 


te of Hereſy, Wurder, Creafon, &c. he thall be erpelled the 
ollexe. pon which the Doctoꝛ's Countel faid, that the ow 
Porro. Conneds both Parts of the Statute together, and there- 
fore it ought to receive an unifoxm Conftruiion, that the Batter 
Mould be admonifhed before the Biſhop proceeds to Crpulfion. 
And upon that thep founded their Wotion then foz a Peohibition. 


‘But the Court fad, that tt would be a very unrealonable Ching 


to fuppofe, that the Perſon that nave thele Statutes thould 
Definn, that the Cifito2 Hhould erpel for thele ertraowinarpy OF: 


fences, and pet that be fhould not do it, but upon two previous 


Admonitions. Foꝛ this Keaton, they fatd, the Tod Porro mutt 
intirelp Disjoin the two Sentences, and the one art mut not 
receive its Conftrution from the other; upon which they refulen 
the Motion. Che Ooitors Countel came now, and informed 
the Court, that the Biſhop had fince erhibited his Articies, but 
that they differed very much from the Citation; and that all the 
Offences charged in them, were ‘either collegiate As of the 
Bopp, which he could not be anſwerable fu, 02 elle they were 
uch, fo2 which the Statutes have povided particularly other 
Penalties. Dis Countel fatd, that they had lain thele Exrcep- 


‘tions before the Biſhop, and had likewiſe pleaded the late mene- 


tal Pardon, but he had over-ruled the Chole; for whieh Rea- 
fon thep were obliged to apply ta this Court again to grant 
them a Prohibition. Che Counſel of the other Side fatd, that 
if there fhould be Reafon to grant a Peohibition as to 
fome of thele Articles, there would be none, thep Sd 9 

a gran 
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grant it as to all; however they muff be obliged to go tho 
Every Diftiné& Article, which were firty-four tn umber, and 
therefore they praped a Day till nert Cerm to ſhew Caule. 
Chep Delired too they might Have a Rule to inlpekt the 
publick Wooks of the Colleme and take Copies of them at 
their own Expence; the Cotirt accordingly made a Rule to 
thew Cauſe; for they fad, wherever a Cifita2 proceeds contrary 
to bis Citation; o2 tnfitts different Penalties from what the 
Statutes preferibe, this Court always grants their Pꝛohibi— 
tions. And they fad, they would grant the other Rule, though 
there was no Content. Che Dator’s Counſel then defired, 
that they minht habe Liberty to amend their Suggeſtion fn any 
Watters of Form, tf they Hhould think it proper. Che Court 
faid, they could not allow them ta amend it tn Subftance, un- 
iefs the other Side would contents becaule by Amending tt tn 
Subffance it would he a new Suügygeſtion, and therefore there 
muſt be a new Wotion for a JDrahibition. However it would 
be fo2 the Intereft of the other Stde to confent to allow them to 
amend in Subftance as well as Form, tf there ſhould be occa- 
fiom fo2 it; for tf this Suggeſtion ſhould be bad, the Dato.’s 
Counlel mould certatniy make another, and fo it would be a 
Means only of keeping off the End of this Affair longer; and 
therefore the Court adviled the Biſhop's Counfel to anree to tt; 
and they did to accordingly, anda Foartnights Time was al- 
lowed the 2. ta amend his Suggettion. 


Goodright and Sturdy. 
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R. Reeves moved for a Rule upon the Sheriff to make a Vide ante 


Tarrant to his WailtfE ta etecute a Crit of Poſſeſſion 177. 


immediately, though tt is returnable next Cerm; fo2 he faid, 
elfe the other Side would influence the Sheriff not to execute it 
till the bery End of the Gacation, and by that Weans. they 
fhould loſe all the Benefit of the Crop, that is now upon the 
Ground. Wut the Court tn the firſt Place fatd, that the Sbe- 
riff might erecute the Crit himfelf, if he had a Wind to it; 
and therefore to be fure they could not make a Rute upon him 
to over bis Bailiff to doit; but befides, they ſaid, the Sheriff 
hag by Law all the Cime to erecute the Proceſs till the Return 
of the CUrit, and therefore they could not confine him to do it 
ina thorter Cime. Serjeant Darnel then afterwards moved on 
the other Side, that the Sheriff might make a Return to bis 
firft CUrit, that was returnable in Eafter-Term laſt; fo2 under 
Pretence, that He Had not erecuted that Writ, the Court had 
uranted this Crit, which 2, Reeves had juſt now moved about. 
ow He (aid, this was ral a Double Piece of Dppreffion, and 
therefore, he hoped the Court would require this Return. 
992. Reeves fatd, that they aught to have had Notice given them 
of this Motion; for this is not a Motion of Courle, ag tt 
would have been, if the Plaintiff had made it, but Here the 
Defendant moves, that the Sheriff may make Return to the 
Plaintiff's Writ. Lut the Court fatd, it is a Watter that 
concerns themfelves to have an Obedience made to their own 
Pꝛoceſs, and accavingly granted the Serjeant's Motion. 

Ddd The 
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The Archbifhop of Canterbury and The Mafter, Fellows 
and Scholars of Trinity-College in Cambridge. 


The Time R. Lee moved for Cime till the nert Cerm to Hew Caule 
ee — upon a Rule, that had been made fora Mandamus to be 


to thew  DitetteD to Trinity-College tu admit a Librarian, upon the Ap- 

Caufagaint pointment of the Archbifhop, be having this Pöwer given him 

aManda- hy the Statutes of the College. De faid there would be a good 

Ett Deal of Cime neceffarp to be taken up in looking into feveral of 
thefe Statutes, to fee whether the Biſhop Had fuch a Power 
02 not; and the Collene were not ſerved with this Rule 
till Friday laff. The Court faid, tf this had been a Wotion for 
Cime to make a Return to a Mandamus, the Suggeſtion of Dif- 
ficuity might have been very proper; but fibe Days Cime was 
cnough to ſhew Caule, why the Mandamus fhould not go. hep 
ſaid too, there can be no JOrrjudice to pou by the mong of the 
Mandamus; fo2it the Archbiſhop bas not this Bight, pou will 
not be in Contempt bp refufing to obep it. Wut there map be 
a Pꝛejudice to the other Side; for tf the Archbiſhop has this 
Right, the Librarian ought to be admitted tmmedtately, and re— 
ceive the Prꝛofits of his Dice; which tf be fs not admitten ta 
now, be till have no Remedy fo2. 


Bridge and Henly. 


HE plaintiff had filed a Gill tn this Court in Hillary-Term 
was Cwelve-month; but the Defendant being a Wember 

of Parliament could not be made to appear till Hillary-Term 
faft, though the Plaintiff bad taken out a Cpectal Summons 
againt Him and three Diftringas’s; and then the Plaintiff could 
not declare againſt him, becaule the Parliament was fitting; 
but upon the Parliament's being prorogued the 14th of May, 
the Defendant was ſerved with a Oeclaration the 15th, which 
was four Days before the End of Eafter-Term; and fn Eafter 
Clacation the Plaintiff figned his Judgment for Cant of a 
Plea. 2. Fazakerly Had obtained a Rule for hewing Caufe 
why this Judgment ſhould not be fet aſide, fo2 there not having 
been an Jmparlance allowed the Defendant. 192. Reeves now 
faid, that He thought the Judgment was regular; fo2 the prefent 
dppocee ving is upon the Statute of 12 Will.3. cap.3. and this 
t has provided a new Cap of Proceeding again Wembers of 
parliament during their Cime of Privilege; and he obferven, 
that was by Wap of Bill, in the fame Wanner as again Ofi- 
cers of the Court. And he faid, that where the Proceeding are 
bp Uap of Will again an Officer be has not an Impariance 
if the Declaration 19 Delivered before four Days of the End of 
a Term. we oblerved this ts the conftant JP2atice in the 
Common Pleas; and where pou proceed hy Venire, it has been 
the conftant eae inthe Crehequer. He fatd too, that fince 
the late Rule made fo regulating the Proceedings bp —— 
RY re atitat - 
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Latitat in this Court in the fame Manner as the J0cecdinas 
ate by ſpeciãl Claufum fregit in the Common Pleas, he thought 
it almoft unqueftionable, that the JP2oceedings Here againtt 
Members of Parliament muft be the fame as they are in the 
Common Pleas; fo a (pectal Summons equally fets forth the 
Caute of Ation as a ſpecial Laticat; and therefeze there's the 
fame Reafon there ſhould be equal Peivilenes. Wut the Court 
aid, as to the Proceedings in the Exchequer bp Venire, that 
was an old Wethod of JOroceeding peculiar to that Court, 
and no Arguinent could be Dawn from that. Chey fad toa, 
that till this Chancellors Cime, when he was Chie Juttice 
of the Common pleas, it was always taken for granted, 
that Imparlances were to be allowed in thele Proceedings 
in that Court; becaule the general JPaéice of that Court 
was to grant them; and this was the Realon, why till that 
@ime the conftant Wethod was to proceed tn the Erchequer: 
But the Chancellors oblerving, that they bad a Map of 
Doceeding im that Court again their own Dfficers bp 
til, and. in thofe JDoceedings no Imparlance was allowed, 
the Coutt there thought tt a natural Conftrukion upon the 
At, that there Mould be no Imparlance in thele Proceedings 
neither; and by this means Bulinels of this Sort came into 
that Court, as it was wholly almoſt tn the Exchequer before. 
Ce Court then began to {peak of thele Proceedings in the 
Kine’s Bench; but they only fatd in general, that till tits 
new Rule, they thought an Jmparlance was always neceſſary. 
Chen as to the new Buie, the Court fad, it clearip couin 
not ertend ta the prefent Cale; becaule the Will was filed 
before it was made; and the Intention of it was only to con: 
cern ills that thould be filed from that Cime. However thep 
faid, that if this Cale had hapened fince the new Rule, it would 
Have been eradly as it is in the Common Pieas . Gpon this 
the Court fet aide the Judgment, 


Anonymus. 


iggy 


M?: Abney moved for a Mandamus to be Dire&ed to the Cott How far a 


ſervators Of Bedford Level to reſtoꝛe a Receiver. He fad 
they were incorporated bp the Statute of 15 Car. 2. and they are 


Mandamus 
will lie te 
reftore an 


required to appoint a Coalletor and Receiver; he informed the officer. 


Court, that thep were only Officers at Mill; but the Founda- 
tion upon which he made this Watton, he (aid, was, that the 
Receiver was not turned ous by the Bodp. Accordingly the 
Coutt granted tt, | 


The 
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The King and Harris and others. 


The Method ese Perſons Of Brodefly in Cornwall had been found guilty 
ebich the, © upon an Information for a Riot ; the Chief Juftice’s CUar- 
in Criminal tant Had been diredted to take up one of them, and one of that 
Cafesin or- Name teas brought up the lat Day of laſt Cerm upon it; but 
der to afeer- when It Mas moved, that the Court would pats Sentence upon 
feinthelden- Him, be made Afibavit, that he was not concerned in the Riot, 
Poin. that he never knew of any Information againt him, that he did 
not appear at the Trial any other CUaps than as an tndifferent 
Hpctato2; and that he never gave Authority to any Body ta 
appear fe2 Hint; and fwore too, that there was another of the 
fame Surname and Chauftian Mame both tn the fame Cown 
with him. Upon which the Court then difcharged him upon a 
Reconnizance he entered into to appear the laft Dap of this 
Term; and made a Rule, that it fhoula be ceferred to 992. 
Bellamy to fee, whether he was the fame Wan as was convicted - 
ornot. De was now called upon this Recognizance ; and M2. 
Portefcue payed he might be committed, upon one erprels At. 
fidabit, that he was the fame Perſon, and upon another from 
the Cierk in Court below, that he had Authartty to appear from 
feveral of thele Rioters, and that he verily believed this was 
one of them, but could not be certain. Che Court fatd, that 
they thought the Method thep had ordered this Watter to be 
put into was Clearip the proper one; but however as this Per— 
fon ould not proceed in it, they gabe their Opinions, that he 

was the Man; and accowingly committed him. 


Rutter and Rexford and others. 


Sowilar che RefpafS had been brought againſt feveral Defendants; all 

Court will but one were found guilty ; but by MWiftake one of their 

allowaJudg- Names was eft out tn the Judgment. A Crit of Crroz ha 

mentio Pe een brought, but Non-profs’d, tor the Errors being aMigned 

5 *  corum domino rege, whereas they ought to have been afligned in 
Camera Scaccarii. Cipon this 992. Draper moved, that the Judg- 
nent might be amended ; and the Court allowed it. 


The King and The Parifh of St. Stephenfon in the County 
of Bedford. 


Vide ante R. Fazackerly came no to ſhew Caule why the Der of 
hg Juſtices Hhould not be quahhed. Me fatd, He never knew 
this €rception allowed, only in the Cale of Indtements; and he 
thought there was a_particulat Reafon fo2 that, which will not 
hold in the Cale of Dders of Seflions. Che Reaton he ſaid, 
was, that Jndiztments are not removed up to be quathen, but 
before Crial of the Fat, whereas Dwers of Sefions are ne— 
Yer removed up till after ; and theretoe, he obferbed, that it 
twas neceſſary that the — ſhould be certainty fet forth in an 
Fnditment, that the Court map provide for the Crial of it; 
but there is nothing of this Reafon in the prelent wane. 
I n 
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Qno ag to the Dbyjeftion about the Diffculty, chat the Parties 
may Ife under, by not knowing to the Juffices of what County 
they are ta appeal to; be fatd, tf they were fenfible that thep 
were aggrieved, it was their Wulinefs to inquire from whom 
the Grievance comes. Wut the Court (aid, thep thought it their 
Duty to fee, that the Parties be not intangled with Difcul— 
ties no moze than themfelves ; and accowdingly were going to 
quath the Dyer ; but 992. Fazackerly making then another Ob⸗ 
jection, that the Certiorari as direfed to the Juftices of the 
County of Bedford, ta remove upall Overs made by then, 
whereas this Ower was made hy the Juftices o€ the Cown of 
Bedford, the Court fatd, the Dyer was net property re- 
quauen before them, and therefore they did net do any Ching 
In It, 





| Anonymus. 


R. Lacey moved to fet afide a Cerdté# for a Garfance be- How far the 
tween the Copp of the Jue and the Recoyw of Nifi prius; Core wil 
in that the Copp of the Jue was made up as of Trin. Term | Veraia for 
Anno fecundo Georgii Secundi, but the Recud of Nifi prius Was a Variance 
made up ag of Trin. Term Anno fecundo & tertio Georgii Se- between the 
cundi; and be faid, this Wiftake Happened from the Begining — 
of the Cerm’s falling in the ſecond Pear of the King, and the y 
End of the Cerm’s falling tn the Chird, and no Defence upon of the isue. 
this was made at the Criat, And J. Reynolds fatd, he remem: 
bered a Clerdié fet afide tn the Common Pleas for the Copy of 
the Iſſue's being Magne Britannia, and the Record of Nifi prius 
Angliz, Scotia, &c. However, 952. Mafterman (ald, that ik this was 
a Piſtake, it would be in the Clerk of the Crealurp, and not in 
the Defendant’s Attorney; for he always makes up the Stiles 
gf the Record ; hut he fad befides, that the conftant Method of 
making up the Stiles of the Recod tn fuch Cafes as this, is 
to make them up as tn the prelent Cale. Accowingly the 
Court refuled to fet the Gerdict afide. 


Tafhburn and Kirfher. 


Me. Lee moved, that the Leflo2 of the Plaintiff in Cyetinent How far the 
Might give Security for the Payment of his Cots, tf Court will 
they Houid go againt him, He living ti Ireland. Che Court fato, 5 are 
this is a common Motion in Equity; and even though the vivesccuricy 
plainer tives only in Scotland ; but thep mever knew tt Dane for paying 
i a Court of Law. the Colts of 


Suit. 


Eee Anony- 
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Anonymus. 


When an Sara Shepherd moved to ſtay JD.0ccedings upon an Aſſign— 
ean ment of a Bail-Bond, upan entering into a Rule to plead 
anAfienceof tHe Keneral Fue, taking Motice of Crial within Term, and ge 
a Bail-Bond, ving Judgment upon the Wati-Wond toe ſtand for a Security; 
upon what and as this Cale is, he aid, the Plaintiff would have no De- 
Terms ae lay. Che Court fatd, this j220pofal mu be underſtood of 
rorprell, aiving three Judgments upon the Fail-Wond, as there ave three 
inpeinnich —— jointiy and ſeverally bound tn tt; fo2 there is no other 
Aion. Hap in which the Intent of the Patties can be equally ſatist 
en; becaufe 1f an Aton tw treble the Sum Mhould be bought 
again all thee, anda Judgment had; that Judgment would 
furbive from one to the other; and the Lien would not be re- 
cipocal upon each of them and their Executors. Wut the 
Perjeant faid, that the Coffs cf thee Judgments would be 
too much, and therefore they chofe rather, that the Paintiff 


ſhould vo on, 
Sir Thomas Calder and Rofs. 


How — pia Bp dee Loo had been attainted of Creafon in the fate 
— Bebelltion; but upon a Suit being commenced by pis 
England on Creditors in the Court of Sefions to have Relick out of his 
aMater a- Landed Effate, the Court there decreed, that it fhould be fe- 
rifing inScot- gueffted, and actordingly appotnted the Plaintiff, being the 
pee Drinctpal one, to be Receiver of the ofits, Che Defendant 
had been Bailiff for fome Cime of this Eftate ; and upon the 
plaintiff's meeting him at Edinborough, the Defendant ac- 
knowledged, that he was indebted to Him in above 2001. fox 
qreReme- the Profits he had received, and promifen to pay him the Wo- 
sce Ke ney, ahd offered to give hint a Bond for it ; but the Plaintiff 
would not accept of it; becaufe he fad, he Mould by that Means 

be anſwerable fo2 this Woney to the Creditors. Che Defen- 

Dant after this came into England with an Intent of going ta 

The Remedy the Bath; and upon that the plaintiff arreften him here upon 
againftSe- this JD20mife. And whether this Ation was juftifiable o2 not, 
queftrators, as the Queſtion befoze the Chief Juftice at the Sittings ac 
Guild-Hall. He fad, that thefe Courts always ought to be cau- 

tious tn allowing Proceedings here upon Watters arifiny be- 

tween Perſons who are governed by different Laws to peevent 
Confulion and Diſorder between the Sentences of each Court. 
Dowever, he obferven, that the Courts of Law here have con- 

ftantly given Relief upon general Watters of Contrait, &c. 

where there ts Relte€ given by the Laws of ali Countries what- 

ever. But in the pretent Cale he took Hotice, that this ts not 

a Batter, which there is generally Weliet for; tecaufe a Ke— 

ceiver appointed upon a Seqgueitration cannot recover the 

Profits by anp Aétion, which were received by a Wailif— before 

a Dequeftration granted; and tC fo, the JOrowile to pay this 

Wonep to (uch Receiver ts vod, being without a Confideration. 

De Caw, this was the conftant JOaeice in the Court of Chan- 

cery ; for the Recetver is only to gather im, end ta bung it 

4 cfore 
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before a Walter. Wut He allowed indeed, if there had been an 
Order in the Soqueftration, that the Receiver hould make Di— 
ſtribution amongſit himſelf and the Ret of the Creditors as the 
Cffets fhould come tn, that might have given him an Autha- 
rity ta at as the Diwner of the Cate would, and confequent- 
iy He would habe had a good Aition again the Garliff upon 
this Promiſe. And this he obferved was the conftant Diftine- 
tion in the Court of Chancery; and in ſuch Cale the Receiver 
18 not accountable ta a Maſter. And if this had been the Cafe 
he DID not know, but the preſent Suit might have been proper 
Here. Wut he ſaid, that it appeared, that this was not fo, not 
only from tie Der of Sequeftration itfelf; but was verp 
probable too front the Plaintiffs refuling to accept the Bond, 
and the Reafon he wave for it ; for bp this he dilcovered, that 
he did not think himſelf accountable to diftribute among 
himſelf and the Rett of the Creditors ; but anfwerable only ta 
the Court. And upon this the Plaintiff was nonſuited. 


Dale and Lubbock. 


gf Bs was an Adion bought by an Indorſee of a Will OF when an 
Erchange again an Indorzſoꝛ, which had been dawn Asionis 
bp one Mack Cleland upon one Mack Ceje. Che fit Part brovght a- 
of the Evidence was to prove, that the Defendant indorted sir* 22 te 
this ote ; now the Counfel could not do that diretly; but gin of Ex- 
the Evidence thep offered as amounting to it was a Letter change, what 
under the Oefendant’s Hand, wherein he writes te a Friend thall be good 
of his, that Mack Cleland had given him a ill upon Mack Evidence ia 
Ceje, bearing Date fuch a Day, and payable to him o2 Order YS Aétiag 
fir Wonths after Date, and in ald thele Circumfances the 
Letter agreed with the Bill, though tndeed there was no Sum 
mentioned in it, which the ul was for. Chis the Countel 
ſaid was Evidence that the Oefendant had the preient Will 
payable to him; then what they offered to thew, that he pad 
indorſed it over, was a Confelion from him himletf, that 
he was come to Cown to haſten on the Crial of an Aéton 
that was bꝛought again him upon an Indorſement that he Had 
made on a Bill of Exchange; and now the Countel laid, this 
very Caule was brꝛought down by Pꝛeoviſo; fo that tt ts 
ſtrong Evidence that it is for the fame Matter. Che Chiet 
Juſtite at the Sittings at Guild-Hall allowed this to be goon 
Evidence of the Jndoxement. And upon that the Countel en- 
deavoured to prove, that the Indorſee gave Iotiee to the Ace 
ceptor, that he mutt provide the Money before he commenced 
His Atton anatnt the Indorſoz; and thts he did by fending him 
a Letter of it. But they fain, as the peelent Cale wag, there 
coula be no Occaſion of giving the Acceptor Hotice at ali; fa2 
the Indorſee took a Bond as a Security trom: the Acceptoz of 
the ili, that he ſhould not receive any jO2cjudtce from it; and 
therefore there ig not that Reafon for giving Wotice to the 
Acceptor, before pou come upon the Jndoz{e2, as there ts ge— 
ueraliy. Wut as to the firtt of thele Joints the Chick Juffice 
fad, he did not think the bare fending a Letter ta the Poſf 
Deule would be (ufictent Evidence vf Moatice, wits nee 
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further JD.00fs of the Acceptor’s receiving it; and befives he 
fafd. generally a perfonal Demand ts erpesed. And as to the 
other of thefe Points 952, Fazackerly faid, be did not think the 
Acceptance of a Bond would be fullicient. For he obferved, 
that in all Cafes where an Indorſoz pays a Will be_hasa 
Remedy over again the Acceptor; and now inthis Cale he 
has only an additional one; andas it is a known Ching, that 
the Remedy over upon the Mote will not be fuffictent, be could 
not fee how the Remedp over upon the Bondcould, Moatwever, 
he (aid, be DID allow, that if the Acceptor had paid the Wonep 
upon the Gill to the Jndogfor, that would have made the De— 
fendant abfolutety liable. The Chief Juftice fatd, that this 
was a Point, that Delerved ta be thought of, and therefore he 
Directed the Jury to give a CGerdi& for the Plaintiff ſubjed to 
his Dpinton of this Paint of Law. 


Juny and his Wife againft Glover. 


HIS twas an Ation on the Statute of 22 & 23 Car. 2. cap. 

E oo. fect. 136. fo2 preventing frivolous Sutts, and p20- 
hides, that in Aé&ions of Affault and Wattery, &c. where the 
Damanes given by the Jurv Do ust exceed i2d. no moe 
Coffs than Damages Hhall be awarded to the Plaintiff; and if 
Judgment be entered for moze, it ſhall be void, and the Defen- 
Dant Mall be intitled to an Aition upon this Statute. Apon 
Mot gutity pleaded, the Cvidence given for the Plaintiff was 
merely the Copy of a Reco, wherein the now Defendant in 
an Adion of Affault again the now Plaintiff had recovered 1s. 
Damages and 4os. given by the Jury foz Coffs, que dampna in 
toto fe attingunt ad 41s. And ta prove the Damages, that the 
Plaintiff had Cuffered by the former Aton, he peoduced the now 
Defendant’s Attomey’s Will of Cofts, which a Witnels ſwore 
he knew the Plaintiff had paid. 952, Reeves and 992. Wynn, of 
Countel with the Defendant, gave nothing in Evidence; but 
only objected, that the Cvtdence given for the Plaintiff did not 
maintain the Declaration. Foꝛ it is therein erprelsly latd, that 
the Defendant had bought the former Aion with an Intent ta 
per and moleft the Plaintiff. Mow thep obferbved, that there 
Had been no Evidence given, that the Suit was veratiouflp 
commenced. Jt appears, that there was a good Caule of Aiton, 
becaufe the Plaintiff recovered; and it Does not appear, that 
the Suit was veratious, becaule the Jury have given but 1s. 
fo. Damanes. But belides, they aid, they thought the mere 
Werits were intirely again the Pläintiff, fo2 the_Statute 
ave only, that no moe Cofts thall be awarded than Damages, 
where they are under 4os. which can refer only to Cofts awarded 
by the Court de incremento ; foꝛ the Jury can’t be fatd to award 
Cots. And this bas long avo been fo determined tn the 
Cale of Page and Kirk, a Ven. 36. And the Pragice has teen 
accorwingly ever fince, Che Countel took Notice farther ot 
two Variances, between the Record (et out in hec verba tn the 
Nifi prius Roll, andthe Copy of the Recow produced. Jn the 
Nifi prius Rall it was averred, that the now Defendant brought 
the former Asian per nomen Elizabethe Vid. tuhereas in the Coupe 
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of the Record it was entred Llifabethe Glover Vid. queritur, &c. 
though tn the Memorandum it was agreeable ta the Kecord of 
Nifi prius ; but they (aid, the Memorandum was only the Rect- 
tal of the Bill, and not to be cppofed ta the Will it felf in hec 
verba. Serjeant Hawkins indeavoured to avoid this Clartance, 
by faving, that the Memorandum is venit & profert in Cur’, fu 
that the might firft appear by the Mame of Elizabeth Widow, and 
bring the Bill by the Mame of Elizabeth Glover, (Uitdew, Wut 
the Chief Juſtice ſaid, he Did not know, there could be anp other 
Gppearance of a Plaintiff, than binging the Bill in. Che o- 
ther Gariance tnfifted upon, teas, that in the End of the De- 
claration as fet out in the Nifi prius Record in hec verba, the, &c. 
is Icft out, fo2 it concludes & inde producit fectam. And tt was 
obferbed, that this was very material; for the, &c. implies 
the whole of the Plaintiff's Demand, asin thts C fe his Da- 
mages, &c. Upon the whole the Chief Tuftice fain, that he 
thought this Cale tntirelp depended upon the ConftruFton of 
the Statute of 22 & 23 Ch.2. for though indeed the Platutit 
Has averted the Suit to be beratious, pet he thought the Plain— 
tiff need not prove that_bp expreſs Evidence; becaule tf the 
Confiruition the Plaintiff contends for be right, the Law con- 
fiders the Suit veratious, Andas to that Watter he fatd, bis 
own puivate Opinion tndeed was, that there was not Cufficient 
Reatun to alter what has already been determined; but has 
be knew another Judge was of a Different Opinion, be would 
confider of tt. And therefore ordered a Cierdtét to be given 
for the JPlaintiff, fubje# to his Determination on this joint, 
as well as onthe Clariances. Wut then, he fad, there would 
be another Queftion as tu the Damages, which the Jury are 
to give. For thounh the Plaintiff bis patd His Attoyney his 
Whole Bill, and fo has inclufivelp paid the now Defendant's 
Attorneys Bill, by which Means He may he fatd atually to 
have been Damntficd fo much; pet poditiy by Lawa great Part 
of the Bill might have been ftruck off upon a Caration ; and 
cettainly therefore the Defendant who is a Stranger hall not 
te liable to Pap any moze than the Plaintiff was obliged to. 
And upon this the Parties agreed, that a Cerdit fhould be 
given for the Plaintiff for the whole, but that be thould enter 
into a Rule to take Erecution for no mee than ſhould be 
Bue upon the Water's Caration. Salk. 207, 208. 





Sir Thomas Price and his Wife ver. Powel, Cornwal and 


others. Scacc. 
s F _ When Marri- 
IR Thomas Powel entered into Articles of Agreement in age articles 
1693, bp which he agreed to Lettie certain Lands to Himfelf are encred 
for Life, the Bemainder to a Lady be then intended to marry foz nt wret 
Life, the Remainder to Cruftees to preferve contingent Jue jes 
tercfts, the Bemainder to his fir and other Sons tn Catt Wale gin be di- 
ot the Body of him and that Cite, the Remainder to the Metvs refed by a 
Mate of the Woody of him and any ether Cite, the Remainder Cour of E- 
tu the Heirs of the Body of. the firtt (Gife, with a Proviſo of wy — 
30001. to be ratſed out cf the Ehate fo2 the JOogtien_of the wance of 
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DOaughters bhp the firft Marriage. Str? Thomas Powel after: 
wards marrics this Lady, and then fuficrs a Commen Reco- 
berry. After this he Dies leading ro Fue Wale ; and then Sir 
Thomas Price matrices his onlp Oaughter by the firft Center, 
who now join in bringing thete Will to fet ade this Recovery, 
and Hap that a Settlement map he made ta the Jue Female 
of the firft Marriage, andto the Heirs cf their Bodies. Che 
Counſel fatd, that they thought it a Cale known tn a Court of 
Equity, that where Warrtage Articies are made and an Agrec- 
ment thereby entered into to fettle Lands upon the Dusband fu 
Life, the Remainder to the intended CAife, the Remainder ta 
the Heirs Wale of their Wodies, the Rematnder to the Heirs 
of ther Wades generally, a Court of Cquitp will canfider the 
Iſſue Wale as Purchalers for a valuahle Cunhderation, and in 
Confequence of that Decree the fecond Remainder to be to the 
Fue Male, and not to the Heirs Baie; for ſuch is the equitabie 
Weaning of the ows, anda Court of Equity will mould 
the Settlement accaingly. Che Counfel ablerved farther, 
that if this was fo in the Cale of the Bale Jue, there was e— 
qual Reafon it MHould be fo in Cafe of the Femaies, And thep 
fad, they thought a ftronger Cale than thts was very fatelp 
determined, the ame of tt was Weft and Errefey. Articles hav 
heen made there to fettle Lands upon a Gan for Life without 
Impeachment cf Matte, the Remainder to his tntended ite 
for Life, the Remainder to the Heirs Male of their Wovdies, 
the Reinaimder to the heirs of their Wodies generally, 
A Settiement was made before Warriane, reciting thele Arti— 
cies, to himlelf for Life without Impeachment of Caffe, the 
Remainder to the intenden CCite for Life, the Remainder to 
the firit and cther Sons in Cail Wale, the Remainder to the 
Sons of the ſecond Warriage in Cat! Wale, the Remainder ta 
the Detrs of his Body by the firft CAife. Che Husband after 
this fuffered_ a Recovery, and died leaving no Iſſue Wale. Wet 
married a Daughter of that Warrtage, and boought his Wit 
in this Court to fet afide the Settlement for beiny made con- 
trarp to the Articles, though reciting that it was made in Purſu— 
ance of them, and farther payed that a new Settiement might 
be direded to the Iſſue Female of that Marriage, and not by the 
general CUords of the Heirs of that Warriane. Chis Court 
indeed Dilmifled the Will; but upon an Appeal to the oufe of 
Lows they reverfed the Decree, and ordered thata new Settle: 
ment Mould be made to the Jue Female in Purſuance of the 
Bill, Che Chick Waron fad, that he owned for his Part, 
he thought, there was a great Deal of Orfference between 
a Court of Equity’s decreeing Lands to be fettied to the 
Male Iſſue, and decreeing them to be fetticd to the Female ; 
a Court of Equity might go fo far as to confider the Iſſue 
Wale JPurchalers, for the evident Intent it is to be fuppoted 
the Party had, that his Eſtate Hhould continue in his ame anv 
Family; but no fuch Intent can be Had tn the other Cale; anv 
a very good Reaſon there is, that they Mould not be conſidered 
as Purchalers, that by this Means they might be kept under 
proper Obedience tu their Father. And as to the Cafe cited, he 
fait, the Refolution of fuperio, Courts might content ae 
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haps a Deccee he ſhould be fo2 makin, but could never In— 
fluence his privote Opinion. But be the generai Laws of — —— 
Courts of Cquity inthis Reſpect ag they twill, the whole Court 
unanimouſſy agreed that as the Circumſtances of this Cafe 
are, the Daughters of the firft Warriage cannot be confiderend 
Purchaſers; for there ts a plain Difference in the Cryeefions 
in the Articles hetween the Limitation to the Sons of the firſt 
Marriage and the Limitation to the Daughters, and therefore 
there muff be Cuppofed a plain Difference in the Jntent of the 
parties. And efpectally too tf it be confidered, that the Erpret- 
{isn as to the Daughters of the firft Marriage and the Sang of 
the Second ts the fame; and there is no imaninable Foundation 
to think, that thofe Sons thould be Purchaſers, wha were bp 
the fecond Genter. Chey {aid tuo, that there was a Pꝛoviſion 
made out of the Eſtate fo2 a JPortion to the Daughters, that 
the Articies were Dawn by Dir Tho. Powel, wha was a Gentle- 
man at the Bar, and tt could not be thought, but he well knew 
the legal Diftiniion between Heirs and Jflue. Chey Catd it de- 
ferbed ſomething to be confidered, that the Articles were made 
above thirty Pears ano, that many Conveyances had been made 
according to the ternal Conftrution of them fince, and that there- 
foe tt would be a verp Dangerous Ching for this Court now ta 
Ditesé a Settiement to be made contrarp to this legal Under— 
flandiny of the Wows. And the whole Court in general a- 
greed, that they never knew a Court of Equity decree contrarp 
to the legal Conftrudion of a Conveyance upon a ſuppoſed tma 
ginary Intent of the Parties to the contrary, 2 Vern. 293. 
r Vern. 48. 2 Vern."659, 671, 704. 
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Caftel ver. Bambridge and Corbet. 


Ambridge Had been indicted fo2 the Murder of the Plain: 

tiff’s Dusband, and thereupon was acquitted at the 

Old Baily. pon this the Plaintiff bought an Appeal 

againt bim bp Driginal, and charged him with tt whillt 
be was there in Cuſtody, and made Corbet a Ocfendant with 
him in the Ation. Chis was the Day of the Return of the 
Writ, and Bambridge was now bought up by Habeas Corpus, ta 
which CUrit the Sheriffs of London returned, that they took 
him in Cuftody upon the Appeal, and brought Him Here accow- 
ingly; and to the rit of Appeal they returned, that they had 
taken the Defendants Bodies, and that they remained tn their 
Cuftody. Che Defendants Countel moved now, that the Re- 
turn to the CUrit of Appeal might be filed, and that the Deten- 
Dants might be bailed, fo there being a material Fault in the 
CTUrit. Che Writ recited, quia Maria Caftel vidua fecerit vos fecu- 
ros de clamore fuo profequendo per A. B. of {uch a Place and T. D. 
of fuch a jPlace; now the Counfel (aid, that they han an Afi- 
Davit ta produce from thele very Perſons, that they had neither 
of them given thele Pledges, and therefore the Sherif— had na 
Authority to take the Oetendants tn Cuftody. Chey did allow 
that Security might he given to the Cuftos Brevium in the Mame 
of the Ging before the IMuing out of the CUrit, and that would 
be (ufficient Warrant fo2 him to (fue tt forth, equally as tf the 
Security was given to the Sheriff; but thep fad, one wav 9 
other real Pledges mutt be given, and there are two Fos o 
thefe TUrits, which evidently thew it; one is, quia A. fecerit nos 
fecuros; the ather, fi A. fecerit vos fecuros. But the Counfel ob- 
ferbed, that the Fo2m of the prefent CUrit was tn neither Clay, 
and therefore it was bad too upon that Account. Chey ard, 
thep had taken thefe fame Creeptions in the Court of Chan- 
cerp, and applicd fo2 a Superfedeas upon this very Atidabit. Wut 
the Low Chancelloz told them, that fecerit might have a future 
Confusion and relate to the Sheriffs, and therefore thep 
might take Advantane of this Creeption mio property uport 
the Return. Wut the Court tn the first Place fad, chat they 
thought the Habeas Corpus wholly unneceffary; for the Sheriffs 
Of London were bound to being the Dekendants up to Welln 
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fter upon the Return of the Crit of Appeal. Chey faid too, 
that the Sheriffs ought ta have returned paratos habeo, and not 
remanent in Cuftodia; and fo2 this Contempt in not obeying 
their Tit, made a Rule fo2 an Attachment, uniels they had 
hoth the Defendants here upon it ta morrow. Chen as to the 
Creeptions to the GUrit, they ſaid, the onty Ching required by 
the Law was, that Pledges ſhouſd be found, and at prefent chep 
ate to take It fo2 granted, that Pledges Hade been found, be— 
caule they thought the (Uord fecerit could onlp have a preterper- 
fect Conſtrudion; and they faid, they never knew, that a Fat 
ſuggeſted tn a (Urit could be falfified upon Wotion. But how⸗ 
ever, they fatd, tf Pledges were not pet given, they certainly 
would permit them to be given now, nay even at any Cime be- 
foe Judgment; and that notwithtanding the prefent Pzocced— 
ing was by Drininal; fo2 they could fee no Difference in this 
Relpekt between its being by Original and its being by Will, 
notwithſtanding the Counfel endeavoured ta make one, Che 
Court accordingly cetuling to grant the Motion upon this 
Foundation, the Appellant was ogdered to come forth in Per— 
fon, and habe her Appearance recoded. Che Sheriffs then 
amended their Return, and brought Corbet inte Court too; up- 
On which both the Defendants were brought to the Bar ana 
there arratgned in French. The nert Day the Appellant was 
called again, and then both Defendants put tn a Plea of Mot 
guilty upon Double Stamps, which was required ta be done, 
before the Court would receive it; and the Plea was read tn 
French, and 3 flute joined tn the fame Wanner. Che Ocfendants 
then prayed a Cpeedp Crial; but the Court faid, there mutt be 
fifteen Days between the Cefte and Return of the Venire, and 
fifteen Days between the Cefte and Return of the Habeas Cor- 
pora, as the Fac is law in London and the Proceeding is by 
Orginal; and the Appellant's Counfel would not Content to 
have the Drginal now quathed and to procecd by Gill. Apon 
which the Appelices prayed, that thep minht be batled in the 
mean Citic; and their Countel cited the Cale of Armftrong and 
Lifle, Salk. 62. and many others, where the iike had been done, 
But the Court ſaid, that Cafe by no means came up to this; 
fo2 there the Defendant had been before convized upon an Fn: 
dictment and Clergy allowed; and that Cale, they fain, was 
not within the Benefit of the Statute of 3 Hen. 7. c. 1. fo that 
the Appeal was ablolutely barred. Wut However, they thought 
there was fuffictent Foundation ſtill to bafl Bambridge; becaute 
he had been already acquitted upon an Indtäment, ta the Sa- 
tisfation of the Judge who tricd bint; and where that ts the 
Cate, they thought this Court ought to give chat regard to the 
Gerdict of twelve Wen, as to diſmiſs Him upon dis finding 
Suteties for his being amenable to them. Wut however, thep 
fatd, there was no (uch favourable Circumftances offered in 
Retpeit of Corbet; and therefore as it lands indifferent, twhe- 
ther De ts guilty o2 not, they thought, this Court ought not to 
batl him; fo2 thetr Diltretion ought not to be influenced by 
Inclination 02 cUill, but to be Diteted by former Precedents 
and Relolutions; and they knew of none where this Court han 
gone fo far. Che Quektion then was, hom many Bail was ne: 
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ceffary for Bambridge to give. Che Court faid, that wherever a 
criminal Proceeding ts owginally againſt a Wan on the Crown- 
fide, 02 removed up there bp Certiorari, the Court always require 
four Gatl; but wherever the Peoceeding is on the Cidfi-fide, 
it 19 otherivife. And therefore they admitted, that tf the Appeal 
Had been lodged at either of the Seſſions tn London that have 
intervened fince the Acquittal, and been removed up by Certio- 
rari, they Hould habe required four Perſons. Wut then whew 
the Bail offered to juftity, the Court fatd, that there was na 
Batl-piece, and therefore thep could not allow them, though it ts 
otherwife on the Crotwn-fide. Wut a Bail-piece being tmme- 
diately fent for, the Court fad tt was their Duty to eramine 
into the Circumffances of the Watl, thourh they thould bind 
thet Corpus pro Corpore. Accoꝛdingly they infifted, that they 
fhould both juttify tn 10001. apiece. And though tt was ob- 
jeiteD againſt one of them, that he was already bound fo2 Bam- 
bridce in a Recogniſance of roool. pet the Court aid, as that 
mag not haoken, it ought to be confidercd as no Oebt upon him, 
Apon this the Wail entred tnta a Recognilance Body for Body, 
but in no Sun certain, that Bambridge Hould appear in Perfor 
craftino Animarum; and Corbet Was committed to the Warhhal. 
1 Salk. 62. 2 Mod. 264. 





Feilders ver. The Bifhop of Winchefter and others. 


When a Bill Canc. A Bill was preferred in this Court to eftablit a Cue 
Sie ate nea ftom in a certain Wanor, where the Plaintiff had 
fablih a Lands. Che Will {et forth, that there was a Cuſtom Cime 
Cuttom, bow gut of Mind for certain Lands in that Mano, whereot the Lands 
farthe Court fp Queſtion were Parcel, to be Icated out fo2 thee Lives, 
corporelle and that fo foon as one of the Lives fhould dap, the thei 
Reston thar Genant had Liberty to add a new Life compounding fo 
the Cutom a Fthe. Che Defendants denied, that there was anp fuch 
proved by Cuftom. pon the Wearing of the Caule the Plaiutift 
the Evi-  reau federal Depofitions; but im all of them it appeared, that 
ually difers ( Was part ot the Cuftom, that the Cenant thoul put in 
from that this Claim within the thee nert Courts after the Oeterminas 
which was tfonof the firft Life. Gpon which the Lod Chanceilo2 ſaid, 
fet forth by that the Cuftam appearing upon the Cvidence matertally differ- 
the Bil. oy from the Cuftom (et forth in the Will, and therefore he could 
not Decree for the Plaintiff. De (aid, this was not itke the 

Cale, where a Right of Common ts claimed, and Iſſue ts join- 

ed, whether there is a Right o2 not; there indecd he did allow, 

if Evidence was given of a Right of Common, paying a Cer- 

tain Rent, that Evidence would maintain the Jue; for a Bight 

of Common ts poved, Wut here, he faid, the Queflion was, 

whether there was fuch a Cuſtom as the Plaintiff makes Citle 

under, and no fuch Cuftom ts proved; but one verp differentip 
delcribea. Chere was another Rule of Cvrdence mentioned 

in thts Caufle, and that happened upon the Oefendant’s Coun- 

fel offering to read a Depolitton of one of the latntiff’s Mit 

neſſes taken fn another Cauſe contradtiing a Depolition mave 

by the fame Cilitneſs in this Caule, Wut M2, Lutwyche objest 

eD againſt the Reading of it, unleſs they could produce an 7 
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of Court which they had obtatned before fo2 the doing of tt; for, 
he ſaid, it was a Rule in this Court, never to read Depoſittons 
taken in another Caufe, without erpeets Leave obtained before 
for the Dotng of it. Che Chancellor allowed, that tn general 
that Rule was unqueftionably Right; but he fai, the End of 
Reading this Oepofition would onſy go to the Credit of the Cit- 
nets; and tn fuch Cafe be had known tt often allowed; which be 
accowingly Did tn this Cafe. Wut upon the Matter bekore-men⸗ 
tioned the Bill was diſmiſſed. 1 Vern. 53. 


Cromwell ver. Griffith and Prefcot. 


Canc." CHE Plaintie fet forth in his Will, that his Anceftoz Gow Mrs, 
was leiſed of certain Copphold Lands, witch he Had ooity gives 
mortgaged to Prefcot one of the Oefendants, and at the fame vircaions 
Cime gave him a Bond fo2 further Security; but vp his Will concerning 
made Griffith the other Oefenvant his Erecuto2, and ordered the Marthel- 
Him to diſcharge the Incumbrance, and at the fame Time de- lire! After. 
nifea the Lands to the Plaintiff. Che Jolaintif farther fet 

forth, that Griffich did accoꝛdingly pay [Dart of this Money; and 
therefore prayed, that be might have the Poſſeſſion of the Lands 

Decrecd to him üpon his Payment of the Relidue. Che Oeken- 

Dant Griffith Han obtatned a Surrender of thele Lands from 

Prefcor upon lending Dim a Sum of Money; and that made hin 

oppote the Will hy putting in an Anfwer, that there were feveral 

Debts owing by fimple Contrat, as well ag this, and that na 

other Aſſets had come to his Dands, beſides this Sum, which 

he had wholly patd to Preſcot; whereas tn Equity and good Con- 

{cience this Sum ought to have been dtftributed fo the Ve— 

nefit of the other Creditors as well as him; and therefore be 

Had paid it tr His awn Urong. Apon which he prayed, that 

thefe Lands might not be decreed to the Plaintiff, but upon going 

before a Wafter te fee how much be had overpatd Prefcot; and 

then tf the Plaintiff would pap Prefcot all that Mould be due ta 

yim, betes what he thould have juitly patd Him, he was wil- 

ling ta furrender the Lands upte him. Low Chancello2 fatd, 

that it was true tndecd where Wond-Creditors have fatisfied 
themſelves out of the Perſonal Eſtate, and there is not enough 

to fatisty the Creditors upon fimple Contrack, the Juftice of 

a Court of Equity ts uch, that upon a Bill erhibited of thts. 

Watter by the inferis, Creditors, thep will relieve them out of 

the real Eftate, fo far as the Cuperioe Creditors minht have 

Han that Belief. But however, he laid, the Payment itfeif 

would be good to the Bond-Creditors, and the Crecuto2 would 

be indemnified in making tt. And therefoe tn the — Cale, 

Where the Mortgagee had_a Bond for a farther Security, he 

fatd, the Payment of the CUhole to Him which came to the Cr- 

ecutors WAS good; and accorwingly decreed, that upon the 
Plaintift's Japment of the Relidue he ſhould have the Land. 


Maskell 
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Maskell Executor of againf? Lukee and others. 
The Timefor Canc. CCloman made her Will, and left a Legacy of 2001. ta 
Payment of Lukee, a Don of one of the Oecfendants, to be pad 


alegacy. Hint at bis Age of twenty-one Pears. However he happened ta 
Die at bis Are of eleven Pears, and accowtnnly one of the De- 
fendants, Lukee his Father, took out Admintitration ta him, 
and libel{ed in the Ccclefiaftical Court for this Leaacy. Che 
Plaintiff being afraid, that the Eccleſiaſtical Courts would ov 
Der him to pap this Lenacy tmmedtately, whereas tn Suffice 
and Realon tt ought not to be pad till the Cime comes, when 
the Infant weuld have been of Age, if be Had liked, made a 
Motion in this Ceurt for an Injuntien to fray the Party 
from proceeding in the Court below. Chis Watter Had beer 
mentioned before; and then Logd Chancelio2 owered the Couns 
icl to give Hotice to the other Gide, and to move it again. 
Cipon which D2. Sayer now attented and oppoted the Wotton 
with the Holtcite, General. 992, Lutwyche and 992. Melmouth 
were Counſel for the Plaintiff; and they (ad, the plain Intent 
ot the Ceflatric wuas, that the Infant ſhould Have no Benefit 
of the (Gil til bis coming of Age, ant then he would have a 
Right to receive the bare 2001. without any Intereſt. Chep 
fad, tf this was the Weantny of the Ceffatric tn Keſpect of the 
Tufant, it mut equaiiy be her Meaning tu reſpect of thoſe wha 
repretent him, Accordingly they (atv, this Wont twas ſettled in 
a fate Cale in this Court, and affirmed upon an Appeal tn the 
Doule of Lows. And thev ſaid, there was a plain Oifference 
to be made between this Cafe, and that where Intereft is to be 
patd from the Death of a Ceffator;, there they allowed the In 
tent of the CUtll was to convey a prefent Benefit, and the De- 
finn of binding him to have the Cle of tt was only that be 
might not do Himtelf any Prejudice by haviny tt tn His preſent 
DOtipofal. As this then is the Definn of the Claule, and the 
Reaton of that Caution ceates bp his Dying before he comes of 
that Ane, there ts no Beaton, that his Weprefentative Hould be 
under that Confinement. however, thep (ald, they had Beaſon 
to fear the Ceclefiatical Courts would not confider the Ching 
in this Light, and therefore they applied for an Jnjunitton, 
Che Countel of the other Stde tho’ ſaid, that the Cccietiaftical 
Court Had a Jurisdteton in this Cale concurrent with this 
Court; and tf the arty ſhould find himſelf agarieved, dis 
Relicé would be proper only to the Delegates by ap of Ap- 
peal. Lod Chancelio. was of the fame Opinton, and accord⸗ 
ingly refuled the Motion, 1 Vern. 230, 27. 2 Vern. 9. 199. 


Holt and Ward. 


What hall HE Defendant nas fued by the ame of Nox Ward, Eſq; 
— to be and pleaded in Abatement Letters Patent from the late 
wcrAdditg, King. by which he bad the Office given him of Clarencieux King 
P “at Arms; and therefore Demanded Judgment for his net being 
ſtiled Nox Ward Clarencieux. $92, Strange fatv, that this pet 
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enly the Mame of his Office, like the Clerk of the Pells, &c. 
and as the Defendant Had a good Mame of Addition given 
Him, he moved, that the Plea might be fet aide. Accodingip 
the Court made a Rule to thew Caule to MWoawow, 3 Cro. 
224, $42. but afterwards dilcharned it, becaule there ts 
ſomething of Law in the Plea. Note; Che Plea was bp the 
Aoꝛds, Creamus, coronamus & nomen imponimus Clarencieux Rex 
Heraldorum. Jtidge Page and Reynolds abſent. Mekhi pe? 





Fowler and Wathen, Adminiftratrix. 


M’ Strange moved, that the Court would make a Rule wp- dow far the 
on the Plaintiff to anſwer the Watters of an Affidavit, Court of 
Che Plaintiff was an Attowney, and Steward of a Dundeed ine van 
Court, and pet encourayed one ſoint Caule of Ation to be Cplit yiace oe an 
into feveral Actions to give His Court a Lurtsdigion; and thts jnferiour 
foo was Done. and Judgment accordingly, th the Gacation Ctme, Court to an- 
when no Application could be meade te this Court for a Prohl Aver the F 
bition. Che Court fad, that would elfe be the proper Ching Ms 
to pay, but, as the Circumftances of the Cafe ere, ordered the 

Plaintiff to anſwer the Watters of the Aidavit, 


The Vill of Appelthwaite in the Parifh of Windermore 
ver. The Vill of Hartfop and Batterdale in the Parifh of 
Barton. 


HIS was an Order of two Juſtices confirmed by the Seſ Whom an 
ſions of the Countp of Weftmorland. 952, Reeves took am ye 
Exception to tt fo2 tts being wrong direwed. Me (aid, there per co Baie 
was a Claule in the Statute of 13 & 14 Car. 2. 12, 21. Which refed to. 
provides, that the Gilis tn Weftmorland, and ſome other large 
Counties tn the Porth, ſhall take Care of thetr own Peo; 
and therefore this Oder of Removal ought te have been direded 
to the Overſeers of the Cll of Appelthwaite, whereas it is Dired- 
ev to the Overfeers of the {arti of Windermore. And accord— 
ingly the Court made a Rule to ſhew Caule, why the Order 
ould not be quathed. Salk. 123. Vide pott 


Anonymus. 
How far the 


M3 Theede moved fo2 an Information aratnft Cawket — 
Pawn⸗broker for taking fir Pence a Wound per Month pope raion 
Intereſt; which be fatd, was ertravagant Gury. Che Court for usury. 
faid, they thought there was nothing fo enormöus in this DE when a S-a- 
fence, but what the common Wethod of Puniſhment would be cute Pre- 
fufficient for. Wut then 992. Theede faid, that the Statute of fcribes a 
Aſury allows the Penalty fo2Cifurp to be recovered by Inferma- ee 
tion 02 Aiton, and that would be a Reafon, why the Court yecovering a 
fhould grant it. Che Court faid, that was to be underftood penalty, how 
Only of an Jntormation qui tam. And farther obſerved, that farche Parry 
the Statute chalking out a particular Method of Proceed- canrt pro- 


ing for a new Offence was a ſirther Kealon why the Court oe acta. 
| ild 


ment, 
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could not grant an Information; neither cau the Warty ve fo 
much as inditep. 1 Mod. 34. 4 Mod. 145. 


Birch and Leek. 


U PON a curit of Erro2 on a Fudament given by Dekault in 
an Aktion of Crefpats in the Common Pleas, Cant of an 
Driginal was aſſigned for Error. A Certiorari was accewingly 
Diteted to the Cuftos Brevium, and he returned that there was no 
Drtainal filed in the Cerm of the Placita. Gpon Otminution 
aliedyed, a new Certiorari iſſued, and ta that the Cuftos Brevium 
retutned that there was an Ddigtnal in placito predicto of the 
erm precedent. In nullo eft Erratum being now pleaded, 952. 
Filmer took an €rception to the CUrit returned, that tt baried 
froma the Declaration ; for the Declaration was of a Crefpats 
committed in the late Ling’s Cime, continued Down to this 
King's; but the Drtainalcectified was ofa Crefyals contra pacem 
noftram, and tefted likewiſe tn this King's Cime. And to make 
rood this Erception he quoted a Cale out of 2 Ven. 49. Chen 
He (aid farther, that admitting the Original certified had beet 
tight in this Refpedt, pet tt could not be taken to be an Date 
ginal tn this Caule, becaule there are no Continuances return: 
ed from the Cerm of which tt is certified to the Cerm of the 
Placita ; and he obferved, that an Original not continued ts ag 
no Dusginal. He took Motice itkewite, that the prelent Judg— 
ment was given by Default, and therefore the Statute of 
Jeofails could not extend to it. 99), Reeves on the other Side 
argued, that however ſpecious the fir Dbjeition might be ; 
becaule the Cos contra pacem noftram map feem to he a De- 
{cription of the Offence, and not thotwn in barely to aggravate; 
pet, he fain, at moſt the Defcription was imperfect, and not va- 
tiant ; forthe Treſpaſs declared of ts a Crelpats of this King’s 
Cime, though it is fomething more. be allowed, that the 
Crelpals tn the Dytginal might have teen deſcribed moze a- 
qreeable to the Cretpats in the Declaration by concluding con- 
tra pacem noftram, necnon contra pacem Georgii primi nuper Regis ; 
but he obferved, that the Cant of thts could never make the 
Driginal bad. Co this Purpoſe is the Cale tn Syd. 253. and 
6 Mod. 80. 992, Reeves then fatd, that as be bad anfwered the 
firftt Erception, he hoped he ſhould give an Anlwer to the ſecond. 
Gnd that thould be by quoting the Cafe of Rowning and 
1.020 Cartwright, Hil. 3 Geo. 1. which be was of Countel tn, where 
this very Erception twas taken, and over-ruled upon Debate, 
Aecowinaly the Roll was produced, which was 193, and found 
to be fo. We fatd, the Keaton of that Cale was, that this D- 
nufion was only a Dilcontinuance, and DilContinuances are 
Helped by the Statute for the Amendment of the Law after 
TudgmMent Ly Nil dicit, as well as after a erat, Che Chiek 
Futtice (aid, that for his own part he thought there was a 
rood Deal tn the fecond Dbjeition, becauſe an Original not 
continued Down has no Reference to this Caule any moe than 
to any other; and therefore he did not fee why the Return of the 
Dfficer Hhould be regarded tn this BRelpest, who has re 
2 
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that it Does belong to this Cauſe; for tt can only be fo accord⸗ 

ing to his Judgment, and the Fudqment of thetr Officers ts 
nothing ta be regarded tn a Watter of Law. Bul however 

as the Cale cited was adjudged upon Argument, the Court fatd, 

they would not over-rule it, and accodinaly Heid the Datatual 

to be good, notwithſtanding the ſecond Exception; and upon Sige pot 
the firſt tt food over, Salk. 267, 636. 8 





Anonymus. 


Tyee: Judgment referred to the Wafer, he reported, that How far a 

a Priſoner tn Cuftody of the Warthal was ferved with a Perfon can- 
Declaration, but Rules were given him to plead before AM. 6% rove © 
davit filed of fuch Service, Chis, he laid, was irregular ; jasomentat- 
but becaufe the Defendant had ſued out a Writ of Error iM ter he has 
Patliament, he Doubted, whether he was not concluded from brought a 
taking this Advantage of Cetting alive the Judgment upon Mo⸗ V"" of Er- 
tion, And the Court was of the fame Opinion. ca 


Anonymus. Scace. 


1 having got a Settlement in the Pariſh of A. and re- How far a 
fiding tn the arth of B. one of the Dverfeers of the Pa- Court of | 
rif) of A. gave a Bond of Indemnity to che parity of B. to Equitz wil 
induce them to let the Mancontinue there longer. Afterwards ering a Pe- 
he became chargeable tothe arith of B. and got a Settlement Vp nalcy. 
continuing there fo long, Che Band upon this was putin Suit, 

and the Pariſh bad a Uerdict upon it. pon which the Deken— 

Dant preterred a Will of Jnjundian to mevent Erecutton of 

the Judgment, upon offering to pay the Plaintiffs what Lofs 

they had alreadp Cuffered by this Ban, and to iet the Judg— 

ment ffand for a Security fo2 what they might afterwards 

fuffer. Counſel came now to diſſolve the Anjunktan, and 

(aid, that this Wan has fince had a great Family of Chil- 

Dev, who have bp this Weans likewile a Settiement in this 
arith, and the Wan Himlelf is dead, fo that they obferved, 

it would be unreafonable to hinder the Plaintiffs taking Exe— 

cution upon this Judgment, fince by thew Jnduiyence to the o- 

ther Pariſh fo great a Wurden ts fettied upon themfelves. 

Che Court ſaid, it was certainly unreafonable on the other 

Hand, that the Plaintiffs Hhould have Crecution of the Penalſty, 

if they can have Juftice Done them tn anp other Cap; the 
Method of Doing that map be proper to be confidered ot, when 

the Caule ts fet down fo2 a Hearing. And Baron Carter faid, 

he rememb2e0 a Northampton Cale of this So2t before the late 

Matter of the Rolls, and he made an Dwer, that the Dverfeer 

ſhould be reimburſed what Lots he had fuffered upon fuch an 
DOccafion, by owering the Pariſh to make a Rate ta relieve 

Want, Scoping tp the Injunction wags ordered to coutinue. 6 Mod. 

97. Salk. 531. 


Def- 
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Desbrough and Crumbey. Stace. 


How far Se- ME; Bumbery moved, that the Jrrequiarity of a Sequeftra- 

ae rt tion might be referred to the Ocputy, which was taken 

— * out againſt the Defendant for not appearing, by Beaſon of its 

fell. being taken out fooner than by the Courfe of the Court it 
could ; and vet the Sequeftratars Hhadtaken the Goods off the 
Pꝛemiſſes, and theeatned to {ell them. Che Chief Baron fatd, 
that ag to the carrying the Goods off the Peemiſſes, it was 
cleat the Sequeftrators could do that; becaule a Sequeſtra— 
tion upon Mean Yocefs anfwers to a Diftringas at Law. 
Wut hoͤwever as to the felling them, the Court agreed in the 
pꝛeſent Cate it could not be lawful; and ald, tt had lately been 
fetticd upon Debate. And obferved farther, that Courts of E— 
guity could not authorize Sequeftratozs to fell Goods even up- 
on a Decree till Lor Stamford’s At, which makes Oecrees 
in this Keſpect equivalent to a Fudqment, And even now the 
Counlel fad, Sequeſtrators cannot fell, but upon Leave of 
the Court, However the Court fad this was a Matter pro- 
pet for thei to confider upon another Occaſion; and therefore 
only refereed the Jrremularity of the Sequeftration as to the 
Wont of Cime to the Ocputy. 


The King and Hawks. 


What hall al HIS was a Conviction fo2 Deer-ftealing ; and 992. Fazackerly 
be faid to be took two Exceptions to tt; one that it was fat, that the 
a good Con- Defendant comparuic before the Juftice, whereas it Mould have 
Eicon ie been comparet; the other, that it was fad, & fuperinde convictus 
3 meal eft fecundum formam Statut’, without fapinm, & forisfaciat, &c. Co 
the firft be obſerved, that it was a Rule in all legal Pro— 
ceedings, that the Fat mutt be laid as a prefent Cranfaaion, 

and not delivered by Tap of Narration of what is already paff, 

O2 what hall afterwards be. Chis, he aid, was the Keaton, 

why dedit Curie hic intelligi & informari Has always heen eld to 

be wrong. Co the fecond he ſaid, he Did allow, that the Ju— 

ftices need not apportion of Penalty; nap tf they Mould appor- 

tion it wong, fo far only, as they habe given it wong, this 

Court will (et tt aide, but confirm tt as to the Beſt. Wut be 

never knew, that this Court had none fo far, as toallow a 
Convition to be good, where no Penalty at all was given; 

tecaufe, for the Juſtices tu fap, that they convict the Defendant, 

Without fapingy what be Mall fortett, would be like the Courts 

above pronouncing Judgment againſt a Wan for an Offence, 

without faying ubat he Mall füffer. And accowingly this 
Erception was allowed tn the Cafe of The Queen and Serle, 

and tn that of The Queen and Hilgrave, Hil. 2 Ann. He obferved 

farther, that the prefent Cale was much ſtronger than either’ of 

tiele ; for bere are two Statutes relating to the Came, one tt 

the 13th of Car. 2. ro. the other in3 & 4 W.&M. ro. which this 
Convietion map equally be grounded upon; and the Juftices cer- 

tainly ought to have atcertained which of thele Statutes was it, 

On which they proceeded; becaule the Court would otherwiſe 7 
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m Doubt, whether the Juſtices have kept within the due; 
Circumfances of Proceeding, which thefe Statutes habe made | 
neceflary ta a Condition. Ca the firtt of thefle Objections 992. 
Reeves anfwwered ; that it might be reafonable perhaps, that 
Judgments Mould be entred down as then immediately p20- 
nounced ; becaufe they are confidered as the immediate Ais of 
the Court; but the Appearance of the Oefendant fs bery often 
fome Length of Cime before the Judgment, and therefore he 
thought, that that Fat might verp well be velated as of a patt 
Gime. We laty, that he himlelf took this Objckion tn the Cale 
of The King and Hawkins, Mich. 3 Geo. x. there ft was iaid in 
the Convitton, that the Defendant comparet & allocatus fuit, and 
the Court over-ruled it. Co the fecond he fatd, that the £02: 
feiture is a Confequence of Law upon the Convition,; it is 
what the King and the Informer Have a Right to upon it, anv 
therefore map very well be given bere by the Court above. And 
be faid, be bas often heard the Cafe of The Queen and Serle de— 
nicdD tobe Law. He obferved farther, that tt was by no Weans 
clear, that the Statute of Car. was not repealed by that of 
W.& M. fo2 the lat Statute recites the Penalty in the firtt 
being too finall fo2 the Offence, and therefore gives a greater ; 
which At in all Reafon and Senle mut be underftood there- 
fore to alter and annul the firtt, fince tt finds Fault with that, 
and mutt therefore be underffood ta appoint one Penalty tn 
the com of the other. Che Court ſatd, that thep thought 
this a juſt Obſervation upon the lak Law. And as ta the 
fecond Diycition, they could ealily net over that ; but thep 
thought the fir Objetion has been fo often allowed, that they 
mutt Hake many Authorities, fit Mould not prevatl. Wut Hatw- vide pot. 
ever it ſtood over, Salk. 378, 383. 


Hatton and Walker. 


HE Defendant had pleaded the Statute of Limitations, How far the 

but concluded bis Plea, Unde petit Judicium fed querens Ac- Court will 
tionem habere fuam debeat, inftead of fi. Che Plaintiff upon this — — 
demurred (pecially, Che Defendant being infozmed by tS after a join- 
Counſel, that the Plea he figned was right, and not thinking cer in ve- 
that there could be fuch a Miſtake tn the Copy of the Plea dDe- murrer. 
fivered to the Cierk of the Joapers, (though he did yo to him 
to fearch, but was informed tt was miflaid) joined tn Demurrer. 
Jt happened tho ta appear upen farther Search, that the Copy 
of the Plea was Wong, aNd Upon that 992. Parker moved, that 
the Defendant might have Liberty to amend. A Rule was ac- 
cordiugſy made to thew Caufe. And now MM, Kettleby fain, that 
the Demurrer was made a Reco of the Court ; for it wag 
joined in the CGacation; and all Oemurrers ave fent up and 
filedDamonnt the Records before che Eſſoin· Day of the entuing 
Term. He {aid too, that there was nothing tn this Cale tu 
amend by; that the Piea was of the Statute of Limttations, 
and therefore ought not to be favoured; and that the pooper 
May had been fo2 the Plaintiff ta bave apptied to a Judge ta have 
had it amended, before hereturned the Paͤper- Book. pon which 
2, Parker auſſhered, that he cont Have an Atidavit made, that 
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the Plea Delivered by the Counfel was rinht; that it was on- 
ly a Mittake in the Attorney to Copp tt wong; andhe faid he 
believed, that Peecedents might be produced of a Counflels 
Draught being Cuffictent CHarrant to amend a Record bp. 
Che Rule was accordingly enlarged to another Day; and then 
je aid, that Serjeant Baynes Had informed him of a Cale, the 
ame of tt was Doyley and in this Court, where the 
like Motion had been granted. Chat was tn Keplevin, where 
it appeared by the Avoww upon Record, that the Diftrefs was 
taken before the Rent was Due. Serjeant Knor then iakormed 
the Court, that the Plea was drawn by him, and in his Oraughe 
it was right; and though there had been a Demurrer to the 
Avowꝛry, and all upon Record as here, the Court gave Liberty 
to babe the Avow2y amended. Che Court faid, that if that 
Cale was fo, it was very material; and upon that nave far- 
ther Leabe to have the Rule tnlarged, tn oder that that Pee— 
Vide por. CeDent might be found, 1 Cro. 144. 1 Salk. 48, 86, 87. 


Farrers and Cook. 


How far the OTION tras made to amend the Baib Piece, becaufe bp 
Court will Aiftake the Watt was given to an Attion between Furrers 
norallowan gn Cooke. Wut the Court (aid, that they could not do it but 
Amendment hy Confent of the Watl. 


of the Bail- 
piece. 
Anonymus. 
How far the EBT inthis Cafe was bought upon a Bond of 2001. the 
Court will Defendant Had feveral Oemands iikewife upon the Plain: 


por allow os tiff, fo that upon the Balance there was but 251. owing ta 

to be ftaidon DIN. pon which 992, Coningsby moved, that he might hing 

bringing in- thig Sum, thet was Due upon the Galante, into Court; and he 

toCoure = (td, be thought this Motion was within the Weaning of the 

what is bona fate Statute. Che Court fay, that the Statute had pretcriben 

© eae only two particular laps of JD2occeding ; one, by pieading the 

Matter ot Account {pecially ; the other, by giving the tpectal 

Matter th Evidence upon the general Iiue. Chey fatd, thep 

could not allow of anp other Clap of Jd2oceeding ; and at 
cordingly refuled the Motion. 


Stephens and Houghton. 


Vide ante HIS Cale comtmy on again fn the Paper, 192. Lee took 
ap feveral Crceptians to the Avow2y; firft, that tt ts laid tn- 
Deed, that the Plaintiff was an Jnhabitant within the Leet at 
the Cime of the Offence committed; but tt 1s not fad he was 
an Inhabitane at the Cime of the Diftrefs taken. Accordingly 
be quoted Cro. Eliz. 698, where it ts held to be neceffary, that 
the Party fhould be an Inhabitant at the Cime of the OF 
fence committed; and he thought there was cqual Beafan, 
that he ſhould be fo at the Cime of the Puniſhment inklicted ups 
on bim for committing tt. Che ſecond Exception was, that tt 1s 
fain in the Avowy, that the Jurp pretented the jlatntiff for 
thele feveral Offences; but it ts not averred, that He actually 
3 
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ene —— — — —ñ — —⸗ — — — — — —— — — 
did them. Me fatd, this bas been Held neceſſary in Moor 75. 
aud in Cro. Eliz. 885. and in Carthew 73. Lo Ch, Ju, Hole takes the 
DOillinition between Replevin and Crefpats. Jn Crelpats the 
Defendant only juftifies bimfelf for what he bas Done, and 
there be need not therefore be fo particular, but in Wepicvin be 
19 an Ato, and his being a Wali in the pelent Cale can 
make no Difference ; for he is to have a Return, tf his Avowey 
be tight, equaily as tf be was Pꝛincipal. Dis lat Exceptton 
was the fame with the Chird, that was taken upon the former 
Argument, that the Amercement ought to habe teen affered by 
another Jury; and quoted 3 Lev. 19. tn Joint. 952. Wynn ale 
ftwered to the firft of thele Exceptions, that the Plaintiff's be- 
ing an Jnbhabitant within the Leet at the Time of the Offence 
Done was enough to give that Court full Jurisdivian. Ca the 
fecond he fatd, that $e thought the Defendant's Juſtikying him— 
ſelf under the Authority of the Proceſs of the Court below was 
a fufficient Anftier ; for be 1s not to inquire whether the Pro— 
cefs iffties out warrantably o2 nat, but ts obliged to obep it. 
Gnd he quoted the Cafe of Marth and Head, Mich. 3 Geo. 1. where 
this fame Reafon was given, why fuch a Juftification was wood 
in Crefpafs, Mow, he fad, the Court’s giving this particular 
Reaton tn the Cafe of Crefpals, was an Argument, that they 
thought the other common Keaton of its being a Olea tn Bar 
would not be ſuffcient. FF then there 1s this Biſſlinction be— 
tween a Dan's Juſtikying th his oon Right and Fulifping by the 
Order ot a Court in the Cale of Crelpals, there ts equal Rea- 
fon, that there fhould be this Otftington tu the Cale of Re— 
plevin. And accowitugly he quoted the Cale out of 3 Cro. 748. 
But belies he obferved that tt was averret in general, lice 
ipfe de feparalibus Offenfis fic culpabilis, and that was enough. 
Co the third Creeption be fatd, that the Jury tu this Cate . 
have fet the Amercement ; and therefore there was no Reaſon 
why another Jury thould affereit. Co this Purpoſe he appli- 
ed L020 Coke’s Opinion tn 8 Rep. 38. He fatd, indecd he div 
allot 1020 Hobart tias Of a Contrary one tn that Book 129. but 
he obferved, that that Opinion was dDenicd to be Law in the 
Cale of Matthews and Carey, by Low Chief Juftice Hole and 
952. Juſtice Eyre. Che Court wes of Dpinion as to the firtt 
Exception, that 12. Wynn’s Anlwer was fatisfatoy. Coa the 
ſecond they (aid, thep thought the Difttnition between Crefpals 
and Replevin right. And thep could not chink the Auerment by 
Wap of licet was fufficiently traverfable. Und beſtdes the Chiet 
Juſtice fad, he thought the Averment was particularly bad in 
the prefent Cate; becaufe the Ayowy had laid feveral Preſent⸗ 
tients, and feveral Amercements upon them, and pet but ane 
Diſtreſs. Now he oblerven, that ik this Averment ſhould be 
Hood, AND the Plaintiff jotn Iſſtue upon it, tf the Avowant ſhould 
make one of His elentments gnod, he mutt have a Return 
awarded of the tntire Diſtreſs, taking it te be rightly made tu 
the prefent Cafe; whereas the Averments ougit ta have been 
particular and diſtinct; feveral Diſtreſſes tikewile ought ta 
Have been made, and the particular Iſſues might have been 
Hined upon them, and then the Avewant ought ta have had a 
eturn but pro tanto ag the Avow»y fhould be good fo. bi 
the 
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the latt Exception the Court was of Opinion, ag it was made, 
that 952. Wynn had given an Anſwer to it; but they fain, the 
truc Erception was, that this was a JPrefentment in a Court 
Leet, and the Judgment therefor ought to have been in ge— 
neral ideo ſit in mifericordia as the At of the Court, and then that 
Amercement rendered certain; whereas in the prefent Cale 
there is uo fuch general Conclufion; but the Amercement is 
Diredly by the Jurys. Chis they faid was certatuly wong; ana 
in this a Court Leet differs froma Court Garon. And accord- 
ingly for thefe Exceptions the Court gave Judgment fo the 
Plaintiff. 1 Salk. 56, 107. 


Webb and Plummer. 


What Mat- PON aCAtit of Crro2 ona Judgment inthe Common leas, 
ter a Perfon the Plaintift had aligned for Errog, that another Jerfon was 
shall ner be made Oetendant with hrm in the Orgmal Aition, and that he 
site for. Died before the Day of Nifi prius. Co this the Defendant plead⸗ 
Error by €0 In nullo eft Erratum. Qnd now 992, Strange argued for him, 
Reafon of that upon the Poftea it was entred that all the Parties to the 
its —— Driginal Action appeared there, and therefore the Plaintiff was 
Reems. concluded from taking thts Averment againft the Record. Co 
tthis Purpoſe be quoted Rolls 758. where the Error afiqned was 
that one of the Tales and one returned upon the Drincipal 
Janel were the fame Perion, they being of the fame Name. 
But the Court there fatd, that as the Entry upon the Reco 
was, that alii de circumftantibus venerunt, viz. [uch and ſuch, thep 
Would not allow the Averment of one of them betng the 
fame. Che fame Anlwer, he laid, was given to a like Erroz 
that was afligned in the Cate of Held and Helbert, Hil. 12 Geo, 
r. O£ one of the Jurors being not returned by the Sheriff. 
De did feem to intimate, that this was a little unlucky up— 
on the Plaintiff bere; becaufe in Cruth the other Defendant 
DID Die before the Day of Nifi prius; and it could have Done 
the Plaintiff no Service to have afligned for Errors his dying 
betiveen the Day of Nifi prius and the Day in Wank ; foz that is 
Helped by Statute. Che Court was of the fame Opinion ; fo 

afirmed the Judgment, 


The King and Child. 


How far the HE Ocfendant was committed by a Juſtice of Peace far 
Courtwill raviſhing a Toman with Force and Cheatning to ktil her 
— ff fhe made a Diſcovery. 192. Fazackerly and 992, Kettleby ſaid, 
bailed, who that this Commitment was not certain enough to make the 
is bronghtup Dffence Felony within the late At of Parliament; for be fan 
by Habeas Foꝛce was the erp Oit of the Offence, that made it fo. Now, 
Corpus, he ſaid, that every common Struggle with a Girl map be 
fad to be Done with Force ; but the Force within the Meaning 
of this Atof Parliament ought ta be an ertravagant Citolence, 
and therefore thould be particularly defcriked. Chey fara be— 
fides, that they bad feveral Affidavits to produce in Favour of 
the Party, aud in Dilcredit of the Toman; and one tn particu: 
lar of a Man's being pefent at the fame Cime, wha — 
3 a 
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that the Dekendant only took a common indecent Liberty with 
ber. Chey aid therefore, that thep payed the Defendant 
might be bailed; fo2 the Habeas Corpus Qt requires, that everp 
Perſon fhail be fe, uniels for Feiany narttculariy deferiien: 
Che Court fatd, that they thounhe the Commitment certain 
enough; but however upon pearing of the Affdavits, and the 
other Side’s not attending, ordered the Defendant to hatied. 
And accowingly be was fo; four Perſons entring inta a Recog⸗ 


— in the Sum of rool. and he himſeltf n the Sum of 
2001. 








Ammurft, Adminiftrator of Lady Strode, verfus Litton, 
Maskall and Brooke. 


Litton ver. Ammurft, Maskall and Brooke. 


Canc. HESE fo were crofs Caules, and came to be How fara 
beard tencther at the fome Cime. Che Defiqn — 
of each of the Wills was ta have two mortgaged Terms Mell be Wb- 
afigned irencematty. Chere Caules had been Heard be- emprion. 
fore upon two Wills, and then the Chancelior decreed fo 
Ammurft. Gfterwards the Cdarcel{o, was of Opinion fez 
Litton; but gave the Counſel of the other Stde Liberty ta 
habe a We-hearing, which accordingly was appomted for ta 
Day; and now the Low Chief Juftice and 992. Juttice Denton 
were prefent in Court. Che Attorney General opencd the Cate 
as Countel fo2 Litton upon the Petition of Rehearing in thts 
Banner. Sty George Stroude was ſeiſed of the Lands in Que- 
flion in Fee, and made tho Wortgayes fo2 1r00c Pears, and 
afterwärds by his Cul Deviled the Lands to bis only Son Lit- 
ton Litton in Cat! Wale, Wematnder to Stroude Bedingfield fa2 
Life, and to his ſirſt and every other Son in Cail Wai, fo that 
He ſhould take upen btm the izame of Stroude; andin Cafe he 
hould not, then to George Darnelly fo2 Life, and to his fir and 
ekery other Sons in Cail, fo that be Hhauld take upon him that 
Mame, the Rematnder to His own right Heirs. Sir George 
Stronde Died, and then Hts Gon Litton became feifed; and being 
fo feifed mave hts CU tn CUriting, and owered his Crecutors 
to pay off and diſcharge the fatd Mortgages, and upon fuch 
Payment appointed the Wortgagees to atlign the mörtgaged 
Leafes to bis honoured Gather Lady Stroude fo2 her fole Ale 
and Benefit for the Remainder of the Cerms. Chele Wort- 
Hanes were one GE them for 1150). the other fs2 sool. and voth 
of the fame Lands. Chen tn the fame CUill be gabe my Lady 
2cool. in Money. And tn the End of the Aili he gives all bis 
Lands, Cenements and Dereditaments both tn Law and Equi— 
ty to his Son and his Deirs, if bis Cdiife thould happen to be 
with Child of one, andié tt whould prove a Oaughter, then he 
Deviled to ſuch Daughter soool. ta be paid out of the Rents 
and Profits of this Eſtate; and if he ſhould happen to ote teay- 
ing ne Son, then he deviſed all the ſaid Lands, &c. tn Wanner 
afore-mentioned ta His Coulin Robinfon Litton and his Heirs 
fo2 ever, Litton Litton Died ſoon after His making thts Cail, 
Kkk leaving 
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leaving no Iſſue, his Ciife not being with Child. Stroude Be- 
dingfield took upon him the Mame of Stroude Stroude, and after 
the Death of Litton Litton died himſelf alfa without Fue. Ana 
now the Attoruey fain, that the Payer of his Will was, that 
upon Paymeunt of the two feveral Sums with Interest op the 
€recuto2s of Litton Litton, the Mortgagees minht be compellen 
to afign to Ammurft the Admintfrato2 and late Husband of 
Ladp Stroude, but redeemable by Robinfon Litton; and that upon 
Robinfon Litton’s Payment of the Redemption-Woney ta the 
faid Ammurft, the mortgaged JOemiffes might afterwards be 
afigned to him, Che Attomey General ſaid, that he thought this 
Prayer was founded upon a natural Conftrugion of thts Lat 
quill. Wut be obferved, that the other Hide contended, that 
the Meaning was, that thefe Mortgages Mould be tntirelp dit 
charged, and that my Lady fhould injoy thefe Cerms of 1000 
Pears ablolutely tf hecould; but tf it Hould have happened, 
that Litton Litton Had Bons, 02 Stroude Stroude Had Wale IMue, 
and either of them fhould have thought proper ta have redeem'd, 
then at leat the Heuld have the Rematnder of thele Terms ak- 
ter the Octermination of their feveral Eftates, irredeemabie by 
thoſe that claimed as Deir to him. But the Attorney oblerved, 
that this was a firatned Conftrution of the CUill; for tc was 
moft highly probable at that Ctme, that one o2 other of them 
weld have had Childen, that Come o2 other of them would 
Dave redeemed, and the Cftate fo redeemed bp them might have 
Continued in them always. At tea fo much was probable, that 
the Cerms redeemed by thei would have continued tn them fa 
{ong ag that neither my Ladp Stroude no2 any the could have hau 
anp Windnefs fo2, would have had Wenefit by the —— 
He then obſerved, that as the Benefit muſt be thought to ve to 
very inconfiderable at that Ctme of the CUill, tt was Highly un- 
natural to weft the Mods to fo foreign a Senle; and he fat, 
the Contingenties falling unerpecéediy could make no Dik 
ference in the Conftrudion of it. Wut he took Notice, that if 
the CUords of the CAill had been ever fo erprels, the Conftrution 
contended fo2 could not pevatl according to the Rules of Law 
02 Equity; for Lady Stroude would be poſſeſſed in Cruft and fub- 
ject to the Redemption Of Litton Litton and his Flue Male, and then 
to Stroude Stroude and His Wale Iſſue; now he (aid, the jd20viiion 
afterwards of the Cerm to her own Ale and Wenefit mult be 
abfolutely void. Every Mortgagee is confidered as poſſteſſed in 
Truſt for the Mortgagor; becaule he is obliged to give an ge— 
count of all the Jofits he has received upon tendering the Re— 
demption-⸗Money with Intereſt; and the Conlequence of this ts, 
that as mp Lady muſt therefore have been deſigned at the Cime 
of making the Carll to have been poſſeſſed in Cruft, and account. 
able ta thele twa Perſons and the Heirs of their Bodies, the 
cannot afterwards have the Benefit of the Rehdue of the Inte— 
reft to her oun Cte. Chis would be to create a perpetuity in 
Chattels. Indeed he did allow, that the Cafes in Equity haa 
none fo far as to allow of a Cruft of a Cerm betng given ta 
one for Life, the Remainder to A. and the Heirs of his Body, 
and if A. Hall happen to die without Iſſue in the Life of B. then 
to B. and the Heits of his Body; the Remainder to B. nw 
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be good. And that was the Duke of Norfolk’s Cafe, 1 Vern. 
163. But the very Realon foz that Cale was; becaule the Con— 
tingency was confined to fall in the Life of B. o2 otherwiſe it 
would not be good. And that Cafe map well be maintained; 
‘pecaufe no more Perſons can take before B. than if the Limita- 
tion ta B. had been only after the Death of A. But, be ſaid, 
in the prefent Cale it would be no Anſwer to fay, that there ave 
no fuch Limitations of the Cerm in Truſt; fo2 tf the legal 
Conlequence of the Cos mutt be ſuch, it ts the fame Coiig. 
he Solicite2 General arqued of the other Hide, and fatd, that 
accowing to the Conftruiion contended for bp the Attorney, the 
mortgaged Cerms muft only be confidercd as given to Lady 
Stroude fo2 the fecuringy ta her the Sums of 11501. and sool. 
IQow Litton Litton has given Her in the foymer Part of the Call 
20001. and can it be funpoted ithely, that he ould have given 
Her thefe thee diffint Sums, when one of 36501. would have 
Done as weil? Co what Purpoſe too was it to oder the Woot- 
mares to be paid off, and afinncd by the Dotyagees to Lady 
Stroude, tf the Terms ſhould equally continue incumbed in her 
ands, as they were in the others? Chis would be the moſt ma- 
niteſt impertinent Circuity;, whereas the Devifors Dywering, 
that the Wartgages Mould ve diſcharged, naturally and plainty 
imports, that they ſhould ablcluteiy be diſincumbeted. And be- 
fines he overs, that the Remainders of the Cerms Mall be for 
the fole Cife and Wenetit of Lady Stroude; and if this Does not 
impoot, that his Deir Hould not have them again, nothing can. 
uv turelp there’s uo Force in the Objection to fay, that becaule 
it minht have happened, that bis Intent would nat be able ta 
He complies with fo far as He Definned, that therefore tt Mall 
not be complied with fo far as it can. But in thts Cale in Fat 
it bas happened, that it map be complied with tn the Cthole. 
Gna far trom being unitkely was it, that his Intent would 
be able to be complied with tn the Cibote at firt; for 
at the Cime of the Deviſe Litton Litton had no Chiſd; and 
Stroude Stroude was NOt married. Wut, he fad, fame Beliance 
might be made perhaps upon the general (Uords, whic) 
nive all the Lands, Cenenients and Dereditaments, whic) 
Litton Hat in Law o2 Cquity, ta Robinfon; and here it might 
be objeitex, to what Purpoſe were all thele ios put tn, If 
nothing was meant to be given, but a Day Reverlion erpectant 
upon a Term of tooo Bears? He ablerved, that Robinfon re- 
ceived ample Wenefit by them, for he bas therchy pot an Cftate 
in Poſſeſſion in Hertfordfhire of 20001. per Annum; whereas this 
Eftate is but 5001. Chen as to the Attoguep’s fecond Objection 
the Hoticito fatd, that a Moꝛtgagee's Interett ts by no Means 
to be compared to the Limitation of a Cruft Cflate; to2 ac- 
cowing to that Oofitine, if a Daws Citate was fettted with 
feveral of thefe Remainders, He could not mortage it, fo as 


that the Remainder-Wen could redeem it; fo2 then the Mortga⸗ 


gee muſt be confidercd es poſſeſſed in Cruft for the Mortgagor 
and the Remainder-Wen, and there would be equaily as firony 
an Dbjettion again the Remainder-Den taking advantage of 
thefe Truſt, which the Attoaney cails their Venemntisn as 
here 
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there is agginſt the Wartwanee’s tn the prefent Cale ha- 
bing the refiduary Intereſt to his own Benefit. Lod Chan- 
celio2 and the two Judges Declared their Opinions upon the 
fir Joint, that the Weaning of the Cull was only to al 
finn the Mortgages as a Security for the two refpetive Sums, 
which the Ceftato. tntended to give His Wother. Chey 
thought the Clos mortgaged Leafes had a Reference to the 
MWoney, witch the Leafes were charged to fatisfy, as well 
as to the legal Jutereſt tn the Leafes themſelves And far- 
ther obferbed, that the Toms, pay off and difcharge, might 
herp well refer to the Dtfcharge in the Hands of the firſt 
Morganees. They took Motice too, that the Atinnments, 
being owered to be made to the fole Ale and Benefit of Ladp 
Stroude, could net poſſibly be underffood of being intirelp 
and as to all Perſons trredeemabic; and therefore thep thought 
the natural Meaning of thoſe (Usrds wes, that the Cerms 
ſhould be aflinned ta her to ratte the Money aut of them, and 
that was a tuffictent Benefit. Che Chick Juttice faid too, that 
ag this ſeemed to he the obvious Weaning of the Cows, he 
thought it not immatertal, that in the lat Claufe of the Till 
ta Robinfon Litton, the Clig2s were nat all other mp Lands, &c. 
(which, tf the Deviſor had intended to have given Ladp Stroude 
the ablolute Cerms, in ail JOrobability mould have been) but 
all my Lands, &c. which feems ta imply ftrongiv, that he 
thought be bad gtven none before. Accordingly the Court fatd, 
that as they were of this Opinion as ta the firft joint, there 
tas no Occafion to fay any Chingy to the ſecond. Salk. 156, 
225,229. 1 Mod. 54. 1 Vern. 462. 


Ellis and Moon. 


Sr ean Belfield came now toa thew Caule, why the Judgment 
fhould not be arreſted. De fad, he did allow, that if the 
Plaintiff bad {et forth his Intereſt ta have come to him per me- 
dias affignationes, the Jflue would not have been ood; hut he 
thought, as the Cows were, they might very well be under- 
ftood, as the Defendant had taken them. At leaſt, he fatd, be 
hoped the Iſſue could not be taken to be immaterial, but at the 
moft imperfed, and therefore the Gerdict mould help tt. But 
the Court faid, that upon Contideration of the Cords, thev 
could not but underftand them to be meneral, and therefore the 
Oefendant did wong tn tying the Pläaintiff up to one particular 
Senfe of them. Chey fatd therefore they mut take the Jue 
to be not material, and not only imperkect. Accordingly they 
awarded a Repleader. 


Hatton and Walker. 


M& Parker {nfa2med the Court, that he had now found the 

Cale he mentioned upon the lat Motion. Che Wame of tt 

was Brownjon and Doiley, Hill. 8 Ann. which he faid, ik any Ching, 

was a ftronger Cale than this; for the Amendment was tna 

Point in Subſtance, by putting tn the Cow ———— ye 
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ftead of the Cio20 Septingentefimo, where the Pear of our Lord, 
which the Avowey juitified in, twas miffaken; but befides this 
the Keca was chen made a Concilium. And accowingly he p2o- 
Duced both Rules; one, fo2 making it a Concilium; the other 
fo2 ainending If. So upon bis povucing the original Draught 
under Countel’s Hand, which was right, and an Affidavit ttke- 
wie, that ft had dot been altered fince tt came from bis and, 
the Court allowed the Amendment tn the pefent Cale. 


Brown and Gilbert. 


HIS twas a Peoceeding by Tay of Cpecial Laticat; but the The Time 
Plaintiff had added a new Count; and therefore the Court which a Per- 
fait, this was not within the Beaning o€ their new Rule. op Mel be 
Aecaydingiy would not tie the Dekewdant to plead within che orerg, : 
four Days; but allowed him the ordinary Ctme. And the fame 
they (aid they DID in Che fate Cale of Roberts and Mounford. 


Anonymus. 


R. S.range moved to fet afide an Exetution upon ai Qf When a 
ficmiance in the Crebequer of a Judgment, that had foy- Jrcement v 

merly been in this Court. Che Dbjeition that he made Was, ie Bncn 
that the Capias was void; becaule it recited, quod Recordum fuit j, affirmed 
nobis remiffum; now he obſerved, that the Reco itſelf of the in the Ex- 
Judgment in this Court never went into the Exchequer, ard chequer- 
therefore it could not be faid to be font back. Wut G2. Parker Cpamper, 
on the other Sive tard, that when the Tranſcript ts tent back, ,. , eae 
it becomes a Record of this Court, and therefore it map be wrirof Exe- 
well ſaid, that the Record was lent back; for chat, which is cution of 
now a Record, is fent back. Accordingly he ſaid, that the JPe- tech Judg- 
cedents in Thefaurus Brevium 42 and sr. were ſo. pon which ™ 
the Court allowed the Crit to be good. Salk. 261. 


Hilcock and Humphrys. 


PON a Reference to the Wafter of the Irregularity of the The Time 
Countermand of a Notice of Crial, he reported, that the fr Reenter: 
Countermand was within Cime. And be fad four Days ts Hever es 
Only allowed fo2 it, when the Caule ts in Middlefex, fir wien tt Trial, 
18 ttt London. 


Lewis and Lewis. 


— Chapel came now to Defend the Judgment below. vide 120 
De fad, that there are two [Points proper to be cenfidercd 
upon this Reco ; iff, Ghecher a Civil Action would Ite at all 
fo2 this Offence at Common Law, awmitting the Planet re- 
ceived any particular Oamage by tt; 2vlp, CAbether the Plain: 
tiff Had laid tn bis Declaration any particular Damage, that he 
DID receibe bp tt. Me faid, as to the fir Point, that be 
thought the Authoity of 2 Inft. 562. eas fully with him; fo2 tt 
appears there upon the Kecitat Of a Claule in the Statute of 


Articuli 
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Articuli fuper Chartas, that there 18 a Remedy bp Carit out 
of Chancery for fueh at Offence, and Loy Coke fays, that 
fuch Claufe in the Statute was. atit mato oily of the Coni- 
mon Laws And in Firzherbert’s N. B. i72. a Ike CUtit is fa2 
Champerty. De fain too, that thete wete other Cates in the 
Law tn Reafon like thts. Jn Marhh 81. and in Roll too. Fit 
the tatt of whith Places it is held, that if an Obligee tates the 
Mame of an Obligoꝛ out cf a Bond; and puts th anothee Per 
fons ame, and this Bond fs put in Suit again this other 
Perſon, an Ation upon the Cafe will lie, as well ag an Indi 
ment of Forgerx. So itkewife tn Firzh.N. B. os. it is held, 
that if a Man plays with fale Oice and wins, an Agion upon 
the Cafe will tte for this falſe Deceit; and pet unqueftionabip 
this is an Offence indigable. Chen as te the {ecand JDoint, be 
thought a particular Damage was etprefiy ſaid; for the Decia- 
tation firtt of all fets out, that the Defendant did imbrace Cia 
of the Jurp, and thet concludes ratione quarum quidem illicitarum 
& nequiffimarum follicitationum & imbrationum, the Jury nave 
their Gerdict for the Plaintiff. But 292, Reeves on the other 
Side argued, that however ſtrong the Authoity of the 2 Inf. 
map be, it is certain all the (Urits of Champerty and Jmbaa- 
Eety conclude contra formam Statuti, and that ts a very ftrony Ar. 
gument, that thete CUrits would not fie otherwile. De tard, he 
Iwas far from contending, but there are many Initances, where 
a cit! Remedy will lie as well as a criminal [Dwfecution; but 
he obſerved, that the Queftion was, whether a Statute wiving 
a formed Remedy, in which no particttlar Oamanes ate provt- 
Ded to he given, and all the CUtits concluding againt the Foom 
of this Statute, was hot an Atquinent, that there was no other 
Remedp by a Civil Aeon. Chen to the fecond Point he tar, 
that if anp Remedy would lic fo2 this Offence bp Aion at the 
Common Law, moft certainly a particulac Damage to the 
arty mutt be the Foundation of it. And therefore as a partt 
cular Damage is the Ort of the Ation, tuch Damane ought to 
Have been particularly and pofitively laid. Mow the general 
CUoWs ratione quarum, &c, ate by na Wears certain enough; 
no moe, than tf the Plaintiff had concluded, that the Defen- 
dant imbyaced Cwo of the Jury ad damnum, &c. that would 
habe been certain enough. Me fatd, that ft bp no Weans ap- 

cated but the Jury would have given the fame Cerdit, it there 
av been no Jmbacety. And indeed the Preſumption rather ts, 
that the Cerdt& was accowing to Evidedce, and that the Jury 
ought to have given the fame. oz otherwile the Plamtift 
would have applied to have had the Cerdté fet afine. And the 
Imbꝛacery itteſf would have been Cufficient, whether the Cerdit 
was agreeable to Evidence o2 not. Beſides he fad, as it a 
pears upon the Record, there was barely a Cerdié niven, with- 
out any judgment o2 Crit of Crecution. Foꝛ thele Reafons 
the Court rather inclined to this Opinion upon both Points ; 
but however upon Serjeant Chapel’s Kequeſting it, they allow: 
ed if to ftand over to be fpoke ta again. 


3 Cockerel 
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Cockerel and Brabant. 


qos. 
Edgeworth and Smallridge. 


R. Andrews came now to hem Cale, why a htbition Contruaion 
ſhould not go to the Dean of the Arches. De fatd, the vpontheSra- 
Cate was, Chat a oman made Her CAI and {eft bona notabilia, Vf 

aud appointed the Plaintiff Crecuto of tt. Cts Cll was lating BY 

proved fn the Prerogative Court of Canterbury. Che Teſtatrix citations. 
Pequeathen a Leaty Of rool. to one Durell, and be dying Inte— 
ftate the Adminiſtration of bis Effecks was cominitted ta the 
Defendant Smallridge; who accordingly libelled againſt the 
ae for this Legacy inthe Court of the Oean st the 
rebes. Che Plaintiff had ſuggeſted, that he was an Inha— 
bitant tt a foretan Dioceſe, ot belonging ta the Archbiſhop 
Of Canterbury; he pleated iikewile the Statute of 23 H. 8. c 9. 
and fubmitted it, Whether he was obliged to anſwer the Ocfen- 
Dants Suit. And this Suggeſtion he made befor Sentence. 
So that, the D2. faid, the Queſtion proper fo2r the Oetermina- 
tion of this Court was, whether the Dean of the Arches was 
retrained from holding plea tn the prefent Suit within the 
Weaning of thatLaw. De oblerved, that by the antient Ca- 
nous, the Archbifhap. of Canterbury Had a peculiar Authority of 
calling any Perſons from whatever Parts of England he thought 
proper to antwer all Ccclettaftical Batters that he ſhould re- 
quire of them. Chis Authorty had been tony before exerciſed 
by the Popes, and was Derived from them to thele Archbifhops; 
and this was called their legatine Jurisdifion, Che Delian of 
the prefent At was to take this Authoztty from them, but pet 
it bags till allowed them the Erercife of this other Authouty, 
Which relates to the JO.obate of Ceffaments, fo2 that ts com⸗ 
mon with the Archbiſhop of York; and this Claule of the Sta- 
tiite has received a liberal, but true Confrution, for the 
Judges Have allowed the Archbifhop the Right of Adminiſtration 
likewtle. Che Doxtoz took Notice, that the Peerogative Court 
was uch, ag its Authority was confined meeriy to the Probatę 
of Ceftaments and granting of Adminiftration, the Court of 
the Dean of the Arches was that, where the Cubjet Watter of 
thofe Tillis was Determined, and therefore, he fad, the fame 
Statute which allows the Archbiſhop the Probate of thele Cefta- 
Ments, which can oniy be in the JOreronative Court, muff ne- 
oped be underftood to aliow him the Continuance ot bis 
Jurisdiction in Caules belonging to them, which can onlp be tir 
the Court of the Dean of the Arches, He pei that the 
ommon 
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Common Lawyers had fometiines confounded tn their Reports 
the Jurisdition of thefe two Courts. Gnd particularly 1 Cro. 
97. in the Cafe of Smith and The Executors of Poyndreill, where 
a Suit upon_a CUili was ſaid to be tn the Peerogative Court; 
whereas the Coro faid, he had ordered Search to be made fo2 
that Cafe, and it twas tn the Court of the Dean of the Arches, 
He then obferved, that as there was juft Foundation fo2 this 
Confttudion upon the A&, there was likewiſe eftabdlien Autha- 
rity fo2 tt in the Books, 1 Ven. 233. tg in Point. And manp 
other Inſtances are ta be met with tn the Books of Com- 
mon Law, where they habe allowed this Court to proceed in 
Cafes moze ertragdtnary than this, where they have been once 
lawfullp poſſeſſed of the Caule. As Hetley 47. 1 Cro. 483. 
2 Rolls 18. 1 Cro. 339. Accodingly he prayed, that the Rule 
might be diſcharged. 152, Reeves on the other Side argued, 
that they were upon the Clos of a Statute; and he thourhe 
there was no Foundation for this Power fram the Crception in 
it which the D2. relied upen, for merely that beneficial Authortty 
of probity CCills ſeems ta be reſerved by the Crception, and 
not that Judicial one of deciding Caufes upon it. Chancery, 
He ſaid, might properly have that Jurisdiion. And according: 
ip, be fad, this Point was Determined in Godbolt 214. where 
@ JQobthition was yranted fn a like Cafe. In Coke's Ent. 448. 
there is likewiſe a Precedent of a Pohlbition in this very 
Cale. be ſaid, that be din allow a Wotion of this Mature 
could not be meéBe Lut before Sentence ; and in this a Prohi⸗ 
bition upen the Statute differs from all other P2o0bhibitions te 
the €ccleftattical Couris ; but he aid, that they had made their 
Application befoꝛe Sentence; and therefoe this could not be 
objected tothem, Che Court fatd, that ag to the lak Ching 
mentioned by 992. Reeves uf this Motton's being tequilite ta 
he mave upon this Statute before Sentence, he was certain: 
iy right. Low Chief Juftice Holt declared, that no Per— 
fon fhould have Reliet upon thts Statute but by making his 
Anplication in the Cime mentioned; and fo the Law has con- 
fiantiy been held finte. Wut however as to the Point in 
Queſtion the Court was of Opinion, that no Peoehibition 
ought to go; for the Crecutor by pving the Hl bas ad— 
mitted the Jurisdidion, and therefore Mall not be fuffered at: 
terwards to come and vifalicwit. Judge Reynolds fat, that 
he was of Opinion, that_the JO2erogative Court was only de- 
rived cut of that ef the Dean of the Arches fo this particular 
Purpoſe of proving CUills; and accordingly the Court dil: 
Charged thetic Rule. , 


3 Anony- 





Term. Mich. 3 Geo. II. 1729. 225 


Anonymus. 


“fh ae Kimberley Had been committed by Str William Billers, When an 
a Juftice of Peace. for marrying an Heireſs tn Ireland q- Offence is 
naintt her Content, which Offence is made Felony without We: ops 
nefit of Clergy by a Statute made tn Ireland the 6th of the late and the Per- 
Queen. And the Commitment owered the Keeper of the Poul- fon whocom- 
try Compter to detain him, till there ſhould be proper Means mitted ic 
found out to convey him to Ireland to be tried. 952, Fazackerly “Onr’ Sve. 
and 992. Strange moved now, that be might be dilchargmed. Waar Me. 
Chey (ad, they Did not fee, that tt could ever be juftifiable at chod may be 
Common Law to fend Perfons out of the Wingdom for Of: taken to con- 
fences ſuppoſed ta be committed in other Parts of the King’s vey him inte 
Dominions. Foz by the fame Reafon as tt miaht have been oes, 
done for a Capital Dffence, it might have been Done for any he may be 
other Misdemeanor. And they fad, tt would have been a punithed 
Ching ofa moft extraoꝛdinary Mature, that a Wan might have there for ic 
been Catried bp Force aut of this Kingdom to antwer for a Bat: 
tery aboad. Chey faid, they DD not know anp Proceſs there 
was by Law to convey a Wan over; and if that was fo, it 
would be a very difficult Ching ta Mhew the Leyalitp of it. 
992. Reeves on the other Side latd, that perhaps it might re- 
quire fometime to confider the proper Weans by which the 
Party might be fent over tn the prefent Cale, He fatd, one 
of the Secretarics of State had been applied to, ta grant his 
Tarrant to a Weflenger for that Purpoſe; and he had order— 
ev, that the Attorney General ould be attended by Countel ta 
fee what could be Done. Wut he oblerved, that it was a 
conſtant Practice before the Habeas Corpus At to do it; that At 
by no Means declares it to have been illegal, which ts an Ar— 
gument that it was not fo; 02 elle the Leniflature would have 
Done it, it ts probable, when they oered it Mould be practiſed 
no longer fox the future in common Misdemeanours, And 
in Dffences of a Capital Mature, there ts an expels Pro— 
Vifion inthe Statute, which aliows it to be continucd. Che 
Court fad, the Jakice was certainly legal. Jn Colonel 
Lundy’s Cale, 2 Vent. 314. all the Judges were erpretsipy of 
this Dpinion, ercept theee who were not prefent. And Serjeant 
Corbet mentioned a ftronger Cale than this tn 3 Keb. 785. 
Where a Wan was (ent even to Porrugal fora AJurder, charged 
to have been by Him committed there. Hhowever the Court tard 
it might be poper to be confidered what might be the We- 
thon of fending the Priſoner over. But they obferved one 
Ching in Favour of him, that they would never fuffer him 
to lie tony in Cuſtody here, after a conventent Crime foz find- 
ing out the Weans for fending him over. However they lard, 
they thought at prefent the Juflice of Peace had done but 
bis Duty in making the Commitment tn the Banner that he 
DID. Chey (aid, He was properly a Conflervata2 of the Peace; 
anv tt wag no DObjewion to fap, that the Dffence was commit— 
ted abzoad, and therefore out of his Jurisdition. Sor thep 
faid, if a Dan ts charged with a Felony fuppoten to pave 
been committed tn Yorkhhire, the Juftice of Peace in London 
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may certainly commit him to the County Gaol, which be hag 
Authority ober, and from thence the Party mute be (ent to the 
Pꝛiſon of the poner County, ta recetve His Crial. And thep 
{did, the Defet of Furisditton over the Offence itſelf ts rquat- 
iy the fame tn both Cafes. So for theſe Reafons the Conre 
thought proper to remand the Priſſner. Wut 92, Strange then 
fad, that pe Lelicked they MHouid have Decafion tn a fets Days 
to {ep before the Court fome Aidavits upon the Citcumſtan— 
ces of the Cale to induce the Court to batl Him; anv 
therefore he prayed, that the Puſoner might be brought upa- 
rain ty Rule, without the Charge Of @ Habeas Corpus. But 
the Court faid, that at prefent there bad been no Frutt of thete 
Habeas Corpus; and therefore as pet it was not regular to 
move, that the Priſoner might ve brought up by Rule, 2 Skin. 
163. Qfterwards be was fent ober bp Order from one of the 
Secretaries of State. 








Anonymus. 


What hall R. Strange moved to fet afide a Judgment in an Aifon 
not —— WI of Crefpats, where the Proceedings Had been upon the 
—— new Rule. Wut he oblſerved, that the GUrit of Latitat as 
CHAD ciat. tranſgreſſone & infultu ; but the Declaration was de 
tranfgreffione, inſultu, & verberatione; upon which, be faa, that 

| the whole Caufe of Ation was not [et forth tn the Cdinit ; ſor 

there may be a Crelpats and Affault without a Watterp. 192. 

Taylor twas of the other Side. But pet the Court tet atioe 

the Judgment. And, they fad, if in Debt the Plaintiff's Wit 

ſhouſd charge the Defendant With centum libris, quas ei debet & 

injufte detinet, that would not be enough, Without fetting forth 

a Gond, Arbitrament, o2 other {pecial Caufe in a general 
Wanner, which the Debt grew due upon. Che Watter tnform- 
ed the Court, that that Tap of fetting forth the Caule of 

Géion with a quas ei, &c. would be good In the Common Pleas; 

but the Court notwithitanding faid, that was not within the 

Weantuy of their Rule. Accowingly the Court fet alide the 

Fnterfocutoy Judgment, and told the Defendant’s Countel 

ea ea MWation they had a Right to an Imparlance of 

ourſe. 


The King and The Inhabitants of Rifley. 


How far an : P F 

an and bis Family had heen removed from the Pariſh 
Taliec of AX Dean ta the arith of Great Staunton, anv afterwaros 
Peacecannot {without Appeal another Dywer was made, reciting that thep 
be made in- were not fettled in the arith of Great Staunton, and therefore te- 
coniifent . moved them to the Parich of Rifley. Gpon which, 2. Lee 
Ser of ano. moved, that this fecond Order might be quathed ; and the 
ther Jufice. Court accawingly made a Rule to they Caute. 


Vide poft. 


The 
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The King and The Churchwardens of the Parilh of Wil- 
kinton. 


Ms& Pazackerly moved as a Motion of Courſe £02 a How far the 
Mandamus to be direcked to the Churchwardens to make Court will 
ain equal Rate. But the Court faid, thev always erpeied an gars Man- 
AHBavit in thefe Cates, which) 992. Fazackerly atcoꝛdingly 20> guire Perions 
duced. Wut the Contents of it only were, chat there had been co make an 
au tnequal Bate, and that Rate was quathed. Che Court equal Rare 
fait, it Dees not appear, but the new Rate, that they twill make, pane — 
map be equal. 952, Fazackerly ſaid, that the Reaſon fo his 333 °° 
making his Wotton tn the Wanner he did twas nat veallp up- 

on a Complaint that the Churchwardens would make an une- 

ual Rate. A Rate only he wanted. Wut He fatd, he chate 
_ fo Goꝛrd hig Motion in the Wanner be din; becaule he be- 

lieved the Rule muft be drawn up fo. Andi tt was Dawn up 

only fo2 a Rate tn weneral , the other Side, when they Mould 

come to ſhew Caule, might objet, that it was not made in 
Purſuance of the Mods of the Statute. Che Court faid, that 
might be neceſſary; accordingly the Rule was ordered to be 

dzawn up in that Wanner fo2 an equal Rate. 


Anonymus. 


IR. Fortefcue moved f02 a Mandamus to be direckted to the How far the 
Wapor ann Capital Wurgefles of a particular Worough Court does 
to go to the Election of one of the Capital Gurgeiles ; and he a Mane $ 
fatd, as the Circumftances of the Cale were, be hoped the Kanasmus 
Court would grant a Petemptorw one diredly; and according: 
iy, be fatd, they had ferved the Mayor with Metice, that they 
(ould move tn this Wanner. Che Countel of the other Sine 
aid, that this Motion was contrary to the Pradtice of the 
Court ; and he fad, it was fo far fo, that the Court Dees not 
fo much ag grant a common Mandamus in Cales of this Sart 
Without making firſt of all a Rule to ſhew Caute. Che Court 
fain, that the Counfel had each of them carried thete Motions 
of theit own fide too far. Foz they fad, tn the firft place it 
‘was Cleat, that a@ Mandamus could not go at all in ſuch Cates 
ag thele without an Afidavit to thew the Dccafion fortt. Wut 
then, they fatd, they grant it ditectly. Doweber tn na Cale 
‘they avant a peremptogp one firft. 


The King and The Inhabitants of Holiborn. 


Mes Richardfon came now to few Caule, why the Det vide ante 
fhould not be quathed. be fatd, the other Side Had 74. 
founded their Wotton upon two Cafes in Point for them. 

One, that of St. John’s Harford and the Pariſh of Amptwell, 

Mich, 8 Ann. the other, that of Southfidnam and the Pariſh of 
Lammerton. De [ald, that the lat cited Cale happened firtt in 

ime. Wut he oblerved, that there was another Circum- 


france in that Cale, and that was, that the Party eats 
v 


228 


Term. Mich. 3 Geo. Il. 1729. 





Vide ante 
182. 


claimed an Intereſt in the Lands as Avminiffrato2, but Had not 
taken out Adminiſtration; and the Queftion there was, whether 
this Intereft, which be was in JDofiefion of, was fufficient to 
gain the Party a Settiement. He fad, that the Court en- 
tered fully into that Queftion, and determined, that the want 
of taking out the Letters of ADmintftration made no Differ- 
ence. De did allow, that the prefent point is likewile reported 
to fave been Determined at the fame Cime. Lut ve faid, as 
there twas another Point for the Court to found their Refolur 
tiun upon, he fubmitted it, that this was not fo great an Au— 
thority. De then oblerved, that the Cale of the Pariſh of Ampr- 
well Was founded upon this, And therefore, if this is not of 
great Authority, that cannot neither. Me fait too, that he or⸗ 
Dered the Rule to be fearched for in that Cale; and he could 
not find, that ever the Rule for fhewing Caule was made ab- 
folute. De then oblerved that the (Uoros of the Statute of 13 
& 14 Car. 2. 12. were fully of Dis Side ; for thep provide, that 
every Perſon ſhall be temovable from any arith, who dees 
not Rent a Cenement there of ten Pounds per Ann. But 
992. Marh faid, that be was of Countel in the Cale of the Pa⸗ 
rif) of Amptwell in 10 Parker’s Cime, and tt was ſettled up- 
on Debate. Judge Reynolds faid too, that he thought the Db- 
jetion theown upon the Cafe of the Pariſh of Lammerton was 
of no GUeight; fo2 he ſaid, the Court could not have adjudged 
the Setticment there to have been where they did, but by Deter- 
mining the prefent joint as well as the other. Accordingly 
the Court was of Opinion, that the Dyer in the prefent Cale 
fhould be quathed. And Judge Probin fad, that where Lands, 
belonging to a Farm, lie in different Parithes, that Pariſh ts 
to be charged with bim where the Houle ts, which belongs to the 
Farm, and which he inhabits in. 


Hetherington and Lowther. 


R. Reeves Had obtained a Rule a few Days age fo2 ſhew⸗ 

ing Caule, why a Plea of JPrivilene agatn Privilege 
ſhould not be fet aide as frivolous, 52, Strange came now to 
thew Caule, and faid, that the Plaintiff had tued by Original, 
inftead of Will, and thereby had waived his Pꝛivilege, and there- 
fore the Plea of the Defendant was really good. Wut befides 
he obferved, that he bimlelf bad made the fame Dotion laſt 
Cerm in the very Cale 992, Reeves now did, and the Court re- 
Fuledit. Che Court fatd, that they thought both the Reafons 
re equally good fo2 diſcharging the Rule; and accordingly 

D fo, 
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The King and Tayler. 


— Girdler trohed to quaſh an Indiment, which charged How far the 
the Defendant with being calumniatrix & communis pacis Per- Court will 
turbatrix. fe fatd, be ſuppoſfed this was intended to be an Uy oP 
Gndiginent for a Scold; but he abferved that Rixatrix was the fo slander. 
technical Giow fo2 that Purpofe. Me fad, the Cale of The 

Queen and Saxbey, Mich. 6 Ann. was ſtronger than this. Che 
Indickment there chargen the Ocfendant with being communis 

Rixa pugnatrix. Serjeant Parker {aid there, that the Weaning of 

that charge twas, that the Setendant was a common Fighter in 

Her Scalding. Wut notwithfanding that Indiäment was quaſh— 

ev. 992. Moreton on the other Stoe argued, that there are ma- ; 

np Cafes, there a fired Certainty ih Erpreiiien ſeems equally : 
neceſſary as in the prefent Cafe, and pet the Law will allow ! 

the Seiife ta be conveved hy vartous Crpreftians, ſo that thep | 

be equaliy fignificant.ta convev the Meaning. ihe obferbved, 
that the Statute of Forcible Entry requires, that the Party 
fhail he atually erpelled from bis Freehald before he hall be 
Within the Relief of that Law. Che Weaniny of which Ex— 
prekion naturaily imports, that the Party Hall by Fore be 
firft perfenaliy removed from it. Vet it bas been hein, that 
diffeifiverunt {§ a5 good tn an JndlFment upon that Statute, 
as expulerunt. Wut certainty a Diffeifin map be there a Per— 
fon is off the Poſſeſſon, an Crpulfion, only where de ts atual- 
iy upon it. Wut the Court fatd, Rixatrix has been alwaps 
Heid ta be a Cechnical GUord; they [aid toa, that they aid not 
think, the Weaning of the prcfent Judiiment was to erpoels a 
Scold, but one that foas Slander and makes Diſturbances; 
ae ben It ts bad, fo2 being toy general; fo accodingiy quath- 
cD it. 


Marwood and Dorrell. 


OUR Siffers had figned a joint Letter of Attorney to im- WhenaJoint 

power one Edmunds ta bing an Ejectment and ta appear fag — * 
them. Che Ejectment was accordingly brought upon twa De- reees 
mifes, one of all the Siſters jotutly, the other of two of them che Plaintiffs 
only. Cipon this the Parties went to Trial, and a ſpecial has ic in his 
Gerdié was found. Che Citle upon the joint Oemile and Power to put 
. the Citle upon the feparate Oemtle was found exadtiy to be * for to 

the fame. Gnd now the twa Sifters, who were not concerned 
in the feparate Demiſe, fincte ſigned än Inſtrument, purporting How far the 
a Countermand; and thereby oyered their Attorney Edmunds to Cont will 
proceed no farther for them. Cipon which 2. Lee and 9. Tia 
Ward moved, that a Rule might be made upon bint to thew an Fea. 
Cale, why he proceeds any farther ayains the Dtreétong of mene. 
his Citents. Chey (aid tt was a joint Aktion, that the Plain: | 
tiffs tere concerned in, and if one has a Bind to proceed na! 
farther, the other cannot neither. Chey thought that there! 
being a tpectal Cerdié in this Cale could make no Difference ; 
fo. it ig common fo2 Jolaintifis to non-profs themfelves, o2 dif: 
continue after it. Therekore ae the other two Sifters houla 
non 


think 
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think proper, they mut hing a new Creiment. Che Court 
faid, thep thourht it a little hard, that one Plaintiff ſhould 
prejudice another in this Danner. And therefore Judge Reynolds 
teld the Counfel, that if they thought a Countermand ot tits 
Soꝛt would flop the Suit, they mu piesd tt after the latter 
Continuance. Wut the Court thought to wo nothing m it; 
however ordered a Rule to he made to tho Cauſe. 992. Reeves 
then (aid, that be was Countel of the other Side, aud be doped 
the Court would vo nothing tn this Matter. He daid, the 
{pecial Clerdié twas fetttedD, and atueliy made a Concilium. 
Gnd the Court now muſt judge upon the twhoie Meco; the 
Uerdick cannot be altered as to thele two Sifters, and ſtand 
rood as to the Ret, thouwh the Citie uvon both Demites 19 
the fame. And be thought it a mot extraordinary Ching, 
that one of the Parties thould habe a Power after this 
Length of Poceeding to render fruiticls ail that has been 
done hitherto, by fuch a Wanner as revoking the Letter of 
Attorney. Wut he oblerved farther. that the Countermand it— 
felf has been procured from theie twa Sifters in a moſt er- 
traor dinary Wanner. Chele two are profeſſed Muns abroad; 
this Cjetment has been founded upon a Statute tn a 
& 12 Wil. againſt Papiſts; the original Letter of Attonep 
was freely and openty figned by them; a Prieſt Has gon ge: 
ver from England, and tod them that a JDroceeding upon this 
Statute will be of terrible Conlequence to the Roman Catho— 
licks bere; and thefe two Stiters were ‘atually theatned bp 
the Latpy Abbefs with being excommunicated if they did not 
fign the Countermand, Me fatd that under thefe Appreben: 
fions tt was figned. And pet this Infrument ts to fet ative ail 
the Proceedings. 952. Lee then fatd, je believed it would not 
be neceflary to pap, that the Proceedings wiap be ſtatd as to 
the other Sifters; be fata therefore that he delired, that that 
art only of the (pectal Gerdict might be eraled, which relaten 
to the two Sifters be moved tn Webdal€ of. Me far, this 
Pꝛoceeding fs in a feigned Suit, and therefore the Court might 
do it; and efpectally, becaule the Chick Juſtice tricuche Caute, 
and therefore knows, that the Citle upon both Oemifes ts the 
very fame; fo that the other Sifters can fuffer no prejudice. 
De fad, Cerms have been enlarged by the Court in thele E— 
jettments, where otherwife they would run out, And there: 
fore be hoped this Motion was hut reafonabie. Chen as ta 
the Wanner of the Countermand's being wot, be fatd, tt was 
witneffen by a Perſon of Credit anv Charader now peefent ; 
and therefore he hoped upon this Mottion the Court would not 
enter tito that. 992. Ward ſaid, that, as ta what Jude Rey- 
nolds Was pleafed to mention of pleading tits Matter after the 
latter Continuance, he was akraid, it could not be Bone; be- 
caule the Countermand ts only by the two Leflow of the 
jAaintiff, and not bp the Plaintiff yimicif. Che Court fad, 
that conſidering the Circumſtances tn which the Countermana 
was obtained, tt was cicar, they ought ta do nothing in it 
But event’ the Countermand Had been obtained trecip, they 
ſhould have thought the fame, Chey ſaid thep coutd hee fee 
they had Authority to alter the CGervist in anp Reſpett. And 
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Judge Reynolds faith, that Cerms map Have heen inlarged bp 
the Court formerly; but the Rule row fs, net ta do it but bp 
Content. So the Wotton was Denied. Salk. 257. 


Fortefcue Aland and Mafon. 


—T Plaſntiff had fet forth tn His Crit of Error in the Vide ance 
King's Bene} in Ireland, that Henry Aland twas feffen of the '°° 
Lands in Queftton in Fee, and Cettied them upon Jonathan Aland 
in Cail Wale, Remainder to the Plaintiff for Life, with Ceveral 
Remainders over. Chat Jonathan conveped them ta Dorryll and 
another; and that a Common Recovery was fuffered, and Jo- 
nathan caine tn as Clouchee; that Jonathan Died without We, 
that there were Errorzs in this Recovery, and therefore he 
bought his CWirit ta reverfe it. Che Defendant pleads there, 
that Jonathan Aland teas feifeh in Fee, that the Lands oelctenden 
from him te bis Daughter Anne, and from her they came to the 
Defendant, as her Son and Heir. De farther pleads, that he 
{3 Within Age, and thetefere prays, that the Patol map demur. 
Gpon this Pica there tsa general Oemurrer. And the Court 
of King’s Wench in Ireland allowed the Plea to be good. Ser- 
jeant Hawkins argued for the Plaintiff, and (aid that he cer- 
tainty muff abmit, that there are many Inſtauces, where the 
* hall demur in the Cafe of Infants; but he fara that 
here were particulat Inſtances too, where it hail not. In 
the Cafe of Attaint again Jurors, CUrit of Deceit againſt 
Summoners, Quare Impedit, Citit of Dower, tn none of 
thefe it ſhall. And de faid, the general Realon of theſe 
Cates feems to be, that 1€ the Parol ſhould Demur, the 
Darty perhaps miuht not have the Benefit of His Sutt. 
nd that Reafen, he faid, Held in the prefent Cale, for the 
Plaintiff to oniy Ceitant for Life; and it ts by no Means un- 
reafonable to fear, that tf the Wiea fhould Demur for twenty 
Pears, the Plaintifi would loſe his Right. And it by na 
means appears tn the pefent Cale, how young the Infant map 
be. Chat too is another Realon, why the Plea fs not goo; 
the Certainty of his Age ought to have been fired, in ober that 
a CUrit of Reſummons may yo, wien be Mall come to pis po- 
per Age fo anfwering. he obferved likewile, that the Infant 
ouTit to have Mewn himtelt to have been Cer-tenant of the 
Land; fo. otherwife it does not appear, that he can be any ways 
prejudiced. De took Notice, that there was. another Defect in 
the Oefendant’s Plea, in not thewing a Citle to the Scifin in 
Fee of Jonathan. He allowed that in general a Citle need not 
be fhetun ta fuch an Citate; but wherever a Plaintiff (ets forth, 
that ſuch a one twas ſeiſed of a particular Eſtate onip, and 
the Defendant pleads, that he was fetled in Fee, be mutt 
citer traverfe the Setfin of the particular Cftate, a2 elle, it 
he admits it, muff Hew how the particular Eſtate came to be de- 
firoped, and to make a Citie to bimielf. De tatd, the other 
Side might objet perhaps, that the Wlatntif— had Done this him— 
feif by allowing the Common Recovery; but be obferved, that 
. that could noc help the Detendant, fo2 Jonathan a un as 
; oucbee, 
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Ciouchee, and then thele Cifes of the Recovery of Courle go to 
the Cenant of the Precipe; if there was no Deed Declaring the 
Cites to the contrary. He fatd too, that this Plea of the De- 
fendant’s comes tn after an Jmparlance; and therefore tt was 
bad upon that Account, for tt is a mece Dilatory. 952. Bootle 
on the other Side atgued, that no Rule of Lam was more 
univerſally true, than that where the Jutereſt of an Infant, wha 
1s In by Oefcent, may be perpetualty barred tn anp Aétton, he 
ſhall have his Plea of Infancy allowed, 9 Rep. 85. is erprefly ta 
that Purpoſe. And tn the prelent Cale he certainly map be fo, 
fo2 his whale Bight Depends uven the Common Recovery; and 
1f that be reverfed upou the Crit cf Error, he is without Re- 
lief. be then aid, the Plea of Infancy ts pleaded, as the beftof 
Pꝛecedents are, Raft. 26, 360,362, is fo. De alloted, that fome 
few Inſtances Were to be given of the Ane being fired in Cer- 
tainty under a Scilicet; but that could be af no Significancy; to2 
a Scilicet is never traverfable, neither can it conclude the part) 
wud if a Relummons fhould be taken out at the Cime he ought 
to come of Age, atcowing as be has alcertatned it by the Scilicet, 
he map bary from the Cime, and plead it is not come pet. he 
then obſerved, that be bas erpreipy Mewn himſelf to be Cer- 
tenant; for be bas conveyed ta bimſelf a Dire Oeleent of the 
Fee from Jonathan. Me took Metice likewife, that a Citle was 
made ta him under the Recovery; for nothing ts moe frequent, 
than fora Cenant tn Cail ta make a meer indifferent Perſon 
Cenant to the Precipe; and it would he a very ſtrange Ching, 
that be Hhould habe the Benefit of the Gfes of the Recovery, 
rather than the Cenant tn Cail himlelf, where there ts an 
Omiffian of a Oced to Declare the Gfes, And to the lat Ob— 
jection he fatd, the Plaintiff Mould have applied to the King’s 
Wench i Ireland, that they would not receive the Plea, o2 elle 
fhould have Demurred {pecially to tt. Che Court fad that 
they Would not give their Opinions at prefent, but faid, tf the 
Plea Was rinhtiv pleaded, thep did not fee but it was good. 
Judge Reynolds fad, the only Juftance of its not being aliowen 
ina Crit of Dower, ts where the Crit is Unde nihil haber. 
But they doubted, whether the Plea was rightip pleaded; fo 
the Infant mutt ihew he bas an Intereſt to tole; and they did 
not fee the Becovery could be taken ta be to Jonathan’s Cie, 
as the Plaintiff has fet tt forth, for he favs erprefiy, that Jona- 
than conveped the Lands to tho others, Lut they fain, thep 
thought there was ſtill a greater Objetion, tn that there was 
no Cenant to the Precipe at all; and therefore as tt ſtands upon 
the Pleadings, the Plaintiff mut habe Citle. However it 
ffood ober, 2 Cro. 392. 1 Ven. 358. 


4 Evan 
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Evan Price, Clerk, Chaplain of the Chapel of Bovington, 
Plaintiff, Waac Prat and others, Parifhioners of the 
Parifh-Church of Hemel-Hempited in Hertfordfhire, 
Defendants. 


oe ea Plaintiff fet forth in his Will, that the Chapel of How far cu- 
Bovington is JParcel of the Cicarage of Hemel-Hemp- rates are ob- 
fed, that the Citcars for the Ctme being have always nomina- Vee fo tke 
ted the Chaplain; but that _he being once nominated ts tn fo2 
Life, and not removable. Che rll farther fet forth, that the 

finial Cithes of this Chapelry have alwave heen patd to the 
Chaplain for the Cime being, Cie Plainteff forther {ets out, 

that one Cornelius Price was Cicar of the Puri) aforeſatd, and 

by Oeed appointed che Plaintiff Chapiotn of the fad Chapelrp. 
Iccordingly he took a Licence ftom the Biſhopof the Otocefe ; and 

thei Cornelius Died; and Toping was made Citar in his Room. 

Ehe plaintiff farther fet tad, that upon the Solicttatian of 
Toping, He tovk a new Appointment from him; and the Bithop 

being tranflated, took a new Licence fram him too. And upon 

this be prekerred his Will ayaint the Poriſhioners to have an 
Gecount of the (mall Cithes for Ceveral Pears paft. Che De- 
fendants fet forth in theiv Aniwer, that the Chaptains for che 

Cime being ave vemovatle at CULL; that Toping did according⸗ 

ip remove the Plaintiff, and that the Oemand of an Account 

for Cithes ts ently fo. Cithes ſuppoſed to be due firice the Re- 

mevol. Che Canle was new fet down fora hearing. Wut che 

Court fad, hat Toping ought to habe veen mate Party ta the 

Suit, and therefore they could do nothing tn tt trthaut Him. 

he Chief Baron obferved too, that by the Cammon Law alt 
Curates are removable ac Pleoſure; by the Eccleſtaſtical Law 

they ave for Life. And he and 992. Baron Carter agreed, that 

a Curate cannot preftribe for finall Cities. Che Chief 

Baron obferved too, that every Curate muſt take a Licence, 

unleſs Felicws of Colleges, &c. And M2. Baran Carter fad, 

that no Curate ts oblinedD to take a new Licence upon a 

hare Cranflation of a Biſhop; and that though this ts fre: 
quentiy Done, it bas been complained of tn Parliament. 


Beetknife and Sir Herbert Packington. 


ea Plaintiff Had bꝛgught an Aéion again the Defendant the Notice 
fo2 work Done asa Coach-maker. Capon Judgment being c be given 
hy Default, Motice was given, that the urtt of Inquiry would orrKruers 
be erecuted between the ours of ten and eleven. Che Defen- Gadus. 
Dant came to attend the Crecution of tt hy Counſel within 

nine Wtnutes after ten, and then he was told the Crecution 

wes over. Upon which 992, Wills moved, that the Judgment 

might be fet afide. But the Court fad, that the Oetendant 

ought ta habe attended pecitely at ten; and that therefore thep 

could da nothing Mit, Wut wen 952. Wills ſaid, that here get 
; oo en 
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ten Counts tn the Declaration; and therefore the Plaintiff 
muft habe begun before ten, to have ended fo foon. And upon 
Vide pot that the Court made a Rule to hew Caule. 





Hitlock and Umphrys. 


Whar relates HIS twas a Caule {et Down for Crial it Middlefex. Che 

hore Som Plaintiff had countermanded the Motice of Crial four 

tice of Trial. AVS before tt was tobe. Wut the Oefendant had feed Coun- 
fel; and therefore 952. Tudor moved a few Days aga for Cofts. 
992. Clark infozmed the Court, that the Pradice was to allow 
them. But the Court fatd, the Countermand was in Cime; 
aud they were fure the Court of Common Pleas never allawen 
them in fuch Cafes. 52. Mafterman ſaid too, that in the 
Crown-fibe the Countermand is only twa Days before the 
Crial in Cown Caules, four Days in Country ones; that is, 
where the Countermand ts in fuch Cale given in Cown; Hut 
if the Countermand ts given in the Country, there are but tivo 
Days neither. And he fad, where the Countermand ts thus 
regularly given, ibey never allow Cofts. Che Court upon this 
fad, thep would confider of thts Matter a little longer. Ana 
now 992. Tudor moving it again, thep laid they were of Dpinion 
he could have no Cofts, and made a Rule for the Future, that 
a Countermand of the Civil Side Hall be jut the fame as it is 
of the Crown Side. 


The King and Fifher. 


What fhall i Bice was an Indictment again the Defendant for ererci- 

be jaidrobe J fing the Crade of a Sail-maker, without having ferver a 

as is within legal Appeenticetip. Serjeant Eyre moved in Aereft of Judg- 

the Stature Ment, that the Bulinels of making Sails is fuch as every Sea- 

of 5 Eliz, man knows, and therefore tt was not within the Weaning of the 
Statute. He then fad, that the Jnditment charges the Defen- 
Dant with having exerciled this Crade for twa and twentp 
Months, and the Cerdt finds, that the Defendant ufed it 
pro duobus primis menfibus tantum. jRotw he obferbved, that tt ap- 
pears by this, that the Offence was committed above a Twelve— 
month before the Jnditment brought; and therefore the Indick— 
ment was brought too late. Sor the Offence was committer 
within a Cowpozation, and thereby the Corporation has a Right 
to the Jenalty. Wut he oblerved, that thounh the Wing ts 
not confined to bring His Information o2 prefer his Indickment 
within the Pear; but tf he brings tt after, he will have a Right 
to have that Share of the Penalty, which belangs to Him; pet 
he obferved, that a Corporation cannot have the Beneñt of the 
Penalty, ik the Jndrtment is not preferred within the Pear, na 
more than the Proſecutor Himlelf. Beſides he took Morice, 
that the Ceritt was informal in condviting the Defendant ag 
to the two Bonths, but not precilely acquitting him as to the 
Reft of the Cime. Accorzdingly upon theſe Erceptions the 
Court owered the Judgment to flay, till the other Side thoula 
wove this Watter again. Salk. 611. 


2 Bidwell 


~ Term. Mich. 3 Geo. IIL. 1729. 235 


Bidwell and Lethbridge. 


Rat Plaintiff bangs an Aion of Covenant, and Declares How fara 
upon a Oced, wherein one Ham and the Defendant Had Deed muk 
covenanted to Do certain A&s to the Plaintiff; and farther ſets dbe ae 
forth certain Aés, that he had covenanted to do to them. And HG 08° 
in -the End of the Declaration concludes, quod profert in Cur’ tion of the 
factum predict’, cujus quidem altera pars figillo ipfius Lethbridge fuit Law. 
figilla’. Che Oetendant had pleaded to this a ham Plea, and 

upon a Summons being taken out before a Fudge, the Judge 
owered the Plea to ve tet afide, and that the Defendant fhould 

plead an iſſuable Plea. Gpen this the Defendant pleaded, quod 
predictus Ham & Lethbridge non figillarunt factum predict’. And 

upon that the Plaintiff figned his Judgment. pon the Wa- 

fter’s Report the whole of this Matter came before the Court. 

And now Hetjeant Belfield argued, that the Judgment twas tr- 
regulariy finned. De abferved, that the Plaintiff Had declared 

upon a joint Deed, and by that Means qave the Defendant a 
Liberty to traverte the Signing of this Decd bau of the Par—⸗ 

ties. Fo? he faid, that if was an eſtabliſhed Rule, that everp 

Heed mutt be pleaded accowing to the legal Effect af it, and nor 
according te the iors it ts foxmedin. For this Realon, he 

Taid, he hoped the Plea of the Dekendant was fridlp right; 

but if it was fo bad, as that the Fault in tt might have deen 

tagen Advantage of upon a Demurrer, he thaught there was na 
Foundation foz the Plaintiff to ſign his Judgment, as tf it was 

no Plea at all. Mut 992, Draper on the ather Side argued, 

that the Plaintiff could net have Declared in any other Clap 

than be did; the Clos of the Deed were joint, and tf the 
Plaintiff Had Declared upon a Deed made by Lethbridge only, 

it would habe been bad. Wut he fad, the PlainttF pad taken 

ihe true Wethod; he had declared upon a Deed, joint tn 
Claws, but fuch asin fat Was only finale; the Deed being 

ſigned bp one of the Parties only. And this, he fatd, was de- 

claring according to the legal Cffet of it. And He obſerved, 

that 2 Roll. 22. was th Point, and quoted likewiſe the Cafe in 

5 Rep. 23. Then as to the fecond Objekien, he fata, the Fak 

tated hy the Wafter gave an Anfwer tot. Che Judge ordered 

an iſſuabie Piea to be given; the prefent Plea ts as no Pleo, 

becaufe tt is of a Matter by no Means material; and therefore 

net at all according to the Delinn of the Judge; and confequent- 

iy the Plaintiff might fign pis Judgment for want of ane. Che 

Court eccorxdingty fad, that theſe Anfwers to the Objesions 

ate ſufficient; and therefore thought the Judgment was re: 

gular. 13 
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The King and Greenhill. 


How far a M:®: Theede moved fo2 a Certiorari fo Hicks’s Hall to remote 

pa tie: i an Jndt&ment for net working in the Highways. Che 

an India. Court ſeemed at firft to think, that the fate Statute had taken 

ment rela~ bap Certioraris In general for removing Jrdtements concern: 

tingtothe ing the Dinhways. Wut 952, Theede fatd, that thofe Statutes 

Highways. Had indeed oeclared, that_no Certiorari ſhould go upon Jnvte 
ments founded on thofe Statutes for not repatring the Digh— 
ways, but he obferved, that the preſent Jndlement was found- 
ed upon the Statute of 2 & 3 Phil. & Mar. and thole Statutes 
have no Retroſpect to former Laws. Accordingly, He (aid, Certio- 
raris Have before gon in the Cafe of The King and Coleman, 
Pafch. 12 Geo. 1. and tn the Cafe of The King and Echard, Mich. 
12 Geo. rt. And upon this the Court granted the Certiorari tn the 
preſent Cale, 


The Attorney General, at the Relation of feveral Members 
of the Corporation of Liverpool, againf? Others of the 
{aid Corporation. 


— — Scacc. N Jnfe2zmation had been filed hy the Attorney General 
——— anaintt the Defendants to call them te an Account 
Right to {02a Miferplication of the Revenue of the Corporation of Liver- 
make a Per- pool. Qt the Cime the Orcfendants had vbtafied a Dedimus ta 
fon account take ther Antwer tn the Country, the Relators had Cet forth ta 
——— the Court, how that the gorerning Wart of this Corporation 
ftanding Hav made an Dyer, that all Suits carried on or intended to be 
there’s ano- CattiedD on relating to the Corporation ſhould he ſupported at the 
ther Method publick Charge and Crpence of the Body, Chep produced Afi- 
pd te davits at that Cime, that the governing Part of the Corpora- 
fing fuck tion were Concerned tn no Suits at the Cime they made this 
Accoun, - Order, nox were they likely to be concerned tir any; and that the 
Coryogation therefore deliyned platniy hy this Order, chat the 
Defendants fhould be fupported by the publtck Charge in the 
Defending themfelves againſt the wefent Inquiry. Che publick 

Money was in the Hands of the Oefendants; but the govern- 

tity Wart of the Corporation were fad at that Cime to have 

been concerited tn thts wafting of the Revenue equatly with the 
Dekendants themſelves. And therefore upon Debate the Court 

Had granted an Ihjunction againſt the Oefendants, ta prevent 

the ſaying out any rematning Part of the Revenue, but far the 

common Advantage of the Body. Che Delendants fet forth 

int thetv Auſwer, tyat from the Time of the Corporation's ma- 

king this Ower no one Part of the Revenue had teen diſpoſed 

of, but In a Due and proper Wanner; that it was an Order 

mabe to pote the Corpoation againſt Suits, which the pu: 

blick Body might he theatned with; anv thereiore their Coun- 

fel applied now, that the Jnjuntion might be diſſolved. They 

faid, they thought tt a general Rule, that the Court never 

grants an Injunction ta tay CUaſte, but upon an ie of 

3 afte’s 
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TWaſte's being attually committed, Chev Cubmitted it, that 
there was equal Beaton tn the prefent Cale, that the Injunc— 
tion ſhould not have won at all; but_at leaſt that now the In— 
jundion fhould be diſſolved, fince the Defendants have ſworn bp 
theit Anfwer, that no Abuſe has been made of the Dever. But 
they ſaid, they had fomethiny to fay hefore the Court, ta 
ſhew that the Information itfei€ was abfolutely tinproper. A 
late At of Parliament has pafled, which appsints particular 
Juftices of Peace to audit the Accounts of this Corporation ; 
accordingly thele Ovcfendants Have aitually made up their Ac— 
counts betoe them frequentiy betore the Filing of this Info- 
mation; and therefore they fubmitted it, that the King’s At— 
torney General had no Authority to proceed againſt them in this 
Manner. Wut the Chick Baron ſaid, that the Oder tn the pre: 
fent Cafe did not barely provide, that ali Suits fhould he de- 
fended out of the publick Creature, which concerned the Bod 
of the Cowpo2ation tn general, but was Dawn up in a much 
moe ertenfive Danner, that ali Suits Mould be defenned at 
the pubiick Crpence, which any Ways concerned the Corpora- 
tion. He {aid therefore, that according to this Dwer everp 
Election of a particular Wember ts to be ſupported out of the 
common Stock; whereas by the Law of England every Wember 
15 to maintain bis own Election at the Crpence of His prtvate 
Fortune. Me obferved therefore, that this tras an Odder dt- 
retly tending ta the Confumption of the Revenue, and there- 
fore it Was pwper for the King’s fumeme Courts to interpofe 
and prevent it. He ſaid the King's Wench had Done the fame 
ina Cauſe 02 Cwo, which be had been formertpconcerned in as 
Countel. Che Court there by Accident happened to take No— 
tice, that a By-Law ftated upon Afhdavits twas illegal; and 
upon Motion they made a Rule, that it ſhould not be put tn 
Crecution. In the Cale of the Devifes too Complaint wag How far an 
made, that pending a Caule relattig to that Cown, continual Order made 
Ditturbances were committed; and the Court upon that grant: ys — 
cD a Rule, that the Peace of the Corporation thould be kept. pe aia te te 
Chen to the ſecond Oblervation made, he obſerved, that t£ the ineea. 
Countel had thought, that the Stating of this Account before 
the Juffices authortled by the At would Hinder this Court from 
looking into the Irregularity of tt, they ought to have pleaded 
this Watter in Bar; but tt was a Rule, that the Court would 
never enter into a Matter of this Sot upon a Wotion. He 
faid the only Wethod now was to take Advantage of tt up- 
on the Dearing ot the Caule. Wut to (peak his Choughts 
at pretent, be believed this Watter could never be material to 
them to pevent a Proſecution of this Nature. Indeed tf the 
Corworation had cated the Oefendants to an Account, undoubt- 
evip this Bar would be good. Wut he thounht the Intent of 
the At could never be to take from the Wing this ertraordinary 
At of Jurisdistion. Baron Carter Declared, that he was of the 
fame Dpinion ti both Points with the Chief Waron; and ac- 
cordingſy, there being no other Judge tn Court, they owered 
the Injunction to ſtay. 


Ppp N, B. Che 
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ce a a a a tk a a a 
How far the ON. B. Che Chief Waron fatd, that if the Relators Hould be 
Cours found to have been concerned in this Wifapplication, thep 
finuion . Would make no fevupie of decteeing Refitution again them 
gaint Rela- 0S Well as the Oefendants ; as they frequently ower Plain⸗ 
tors. tiff and Defendant woth to ve examined upon Jnterrogatozics. 





Law and Davis and others. 


WharWords PN an Eiedtment for feberal parcels of Lands the Jutp 
io « Will A finds a Cpecial Gerdict, Chat Daniel Jevin was feifed of the 
faecal Lands in Quefiton tn Fee, and had thee Sons, Thomas, Ri- 
what for Life chard anD Benjamin ; thep find that he made bis Cull, and there- 
only. by reciting, that be had provided for his two elder Sons int 
his Life-time, devitea the Lands in Queftion tn Wannet fol- 

lowing. &s to one Parcel thereof, ta Anne bis Wife fo2 Lifes 

gud after her Deceale te Benjamin and his Deirs fatotuily be- 

gotten, that is to fap, to bis firff, fecond, third and cuerp o- 

ther Son, and the Dcirs_of_ their Bodies (uccefively, the firtt 

in Priority of Birth and Seuiority of Awe always to be p2e- 

tetreD before the pounger ; and in Default of ſuch Jue, he ve: 

ferven the Remainder to Hts own right Detrs fo2 ever. Pe 

then Bevifed another Parcel of them to Anne His Cuife for 

Life, tie Remainder to Benjamin and the heits of his Hoop, 

viz. £0 the firft, fecond, and every other Son tn Wanner ang 

Fown as aforzelaD, cetervuy the Weverfion ta his own right 

Detrs. And in the tame Wanner of Expretion be devited tive 

other Parttls of His Lanvs by diftine Ciaufles in His Ctl, 

Che Jury farther find, that Thomas, Richard and Benjamin Died 

without Iſſue Wale, and that onlp Richard {eft one Daughter, 

iho martica Fowler, and that thep were Leflors to the Plaintift. 

Chep find likewile, that Anne died, and that afterwards Benja- 

min {uflered diſtint Recoverics of thele feveral parcels of 

Lands to Perſons under whom the Defendants claim ſeverally 

is icflees. Che Quettion upon this Gerdict trast fons, tape thek 

Benjamin Had a Remainder in Catl devifed_to htm, o2 barelp 

an Intereſt for Life, 952. Wills was Counfel fo2 the Plaintift, 

and begun to argue, that Benjamin had a bare Citate fo. Life. 

Wut the Court roiv him, that for the pyefent thep were pretty 

tiearlp of the fame Opinion, and therefore ordered the Cout- 

fel of the other Side to procecd. 92, Wilbraham then far, 

that be believed it would be admitted to him, that if the 

TClows Had conciuded before the viz. the Cflate given would 

have been mantifettly an Eftate in Catl; and when the Clods 

were fo erpets, be thought it would be a very Difficult Ching 

fo2 other cAoros ta deftrop the Senſe of them, whote ontp 
Buſineſs is to erplain and cowe& the doubtful Weaning ot 

them. Co this purpofe he appifed Hob. x71. and Cro, Eliz. 248. 

But the Cafe he principally relied on was ta 2 Ver. 451. A Wan . 

Deviled there the Refidue of His perfonal Eſtate to be laid out 

in Lands, and * they ould be ſettled ta William Legate for 

Life, and after his Deceäle tathe Heirs Male of the ody ot 

the {aid William, and the Deirs Wale of the Body of every tuch 

Deir Male, feveraily and tuccefively, as they thould be tn Priori⸗ 

* tof Wirthand Sentozity of Age. Che Chancetla2 ceceeye 
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Conſideration of that Cale to the Judges of the Common Pleos. 
9). Juice Tracy was of Opinion, that William had a bare E— 
ftate for Life ; but the other thoee Judges chounhe he bad an 
Eſtate-Cail, and the Chancellor decreed according ta the O- 
pinton of the three. hus much he fatd in relation to this 
Ciaule itſelf. Wut he made one Obſervation from all the ſe— 
ben Ciaules in the Mill tonether, that in every one of them the 
DOevilor has given Anne an Eſtäte kor Life in the moi platu 
and fecal (Usrds tmaginable ; and it cannot Herefore be tma- 
ited, that be tntended to give the fame Eſtate ta Beojamin; 
ſince be has untformiy erpeted his Choughts in (Uords intive- 
iy Different, and fuch, as he concefved, were in no ways ima- 
gittable to convey fuch a Meaning. Me fad, according ta 
the Conſtruction contended for, Benjamin would not be able toa 
moke a Jointure, could not ratfe Sir-pence far pounger Chil— 
Den, Woz cut dobn a Stick of Cimber ; and no Wan couid 
habe expreſſed hinifelf in the Wanner the Dediſor jas Done, tt 
this had heen bis Intention. Wut he faid, the Conſtructien 
he tubmitted to the Court fhould te, that the (Uords under 
the viz. whould reduce the menevat Delertption of the GVUord, 
Heirs, tn the fitſt Dart of the Ciaule, to ſigniky Wale Deits; 
and (a te Hive Benjamin an Effate tn Catl Wale. Wut the thee 
Judges, J. Page abfent, fatd, that they were clear of Opinton 
the Cos Under the viz. afcertained the general Delcription 
of the fexmer, and erplained the Weaning of the Cefkata2 tobe, 
that Benjamin ſhould have a bare Eftate fez Lite, the Remainder 
to his Sons tn Cal. Chey thought the Cale tn Vernon di— 
ftinguthable from this; fo2 there the Clos are by Map of 
Limitation ; here the Aords erplain one another. Judge Rey- 
nolds ſaid (00, that the Cafe in Cro. MD not come up ta this; 
f02 there the Devifo2r intended, that the Gon of S. ſhouſd take 
an fate to himſelf and the Heirs of bis Body, the Remain- 
Det to the Deirs of the Wodp of tie Father, which would be a 
Different Eſtate from his taking the whole as general Heir of 
the Body of his Father; accordingly the Court gave Judgment 
fo2 the Plaintiff. Salk. 236. 


Anonymus. 


ME Kettleby moved upon the late A of Paritament fo Dif Whar Per- 
charging Peiſoners out of Custody, that a Perſon, wha fons are not 
was chatged in Execution upon the Penalty of a Bond fog Puls 
203 |. might have the Benefit of this At, in as much as He Had \cse of the 
paid all that was Due upon It, but 631. and the Plaintiff himſelf tare ac ot 
had marked his Crit for no moe ; neither hav be Cwore, that Parliamenc 
any More was Due te him, when he Held Him te Wal. Wut the —— 
Court taid, that the CUords of the At are, that any Jerfon eying. 
charged in Execution under r00l. {hail Have the Benefit of tt; our of Custo- 
thep are not, that any Perſon who hall be indebted under dy. 
rool. all have the Relief, and therefae they thought thep 
had no Authority to interpole tn thts Cale. G2, Kettleby then 
prayed, that a Rule might be made upon the Plaintiff to 

hew Caufe, why be charged the Defendant in Execution for 
more than was Bue. Che Court refufer that adoetion too; 


for 
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How far the 
Court will 
grant an At- 
tachment a- 
gainit the 
Sheriff for 
delivering 
up a Reple- 
vin- Bond. 


How far the 
Court will 
not grant an 
Information 
againft a 
Perfon for 
Printing of 
a Will. 


Vide 204. 


fo2 they fait indeed, they De take Care that a Wan fhall levp 
no mare thants due; but they thought the Plaintiff could not 
charae the Ocfendant tn Erecution at all, ik he DD not charge 
him fo. the whole Sum recovered, 


Petrofe and Bett. 


U PON the Defendants having taken a Otffrels, the Plain— 

tiff gave Security ta the Sheriff de retorno habendo, and 
then levicd a Plaint in the Sheriff's Court; the Oefendants 
Demurced to if, and the Plaintiff Had a Rule given him to join 
in Demurter; but upon his not doing it, Judgment went a- 
gaint him by Default. Che Goods were removed away, fo 
that the Sbheriff could not make a Return; but pet Affdavit 
was made, that be bad given up the Replevin-bond to the 
Plaintiff's Attorney, who was ove of the Co-obligors. Foz 
this Piece of Pracdtice M92. Fortefcue prayed, that the Court 
would make a Rule upon_the Sheriff and the Attonep to an- 
fier the Watters of the Affidavit; and the Court accordingip 
granted his Motion. 2 Inft. 340. 


Anonymus. 


Me: Kettleby moved for an Information again the Printer 
J of one of the Hews Papers fo2 inferting 952. Hungerford’ 
CU at full Length in one of the Journals. He (aid this was 
a Peactice that might tend to great Contufion by difcovering 
Wews private Affairs in thew Families; and therefore upon 
that Account he made this Bation fn Behalf of 9925. Hunger- 
ford, the (Aidow of the deceaſed. Wut belides he fad, this was 
a JPratice that minht tend much to the Prejudice of the Cccle- 
fiaftical Courts, 1f Copies of Men's Caitlis are allowed to be 
publifhed in this ertragwinary Danner; and he did not know, 
that thofe Courts had any Remedy over the Printer in fuch 
Cafe. He oblerved tikewile, that he hada Copy of an Dover 
made by the Maule of [Peers 31 June 1721. that no Perſon trom 
thenceforth hhould take upon him to print the Gill of a Wem- 
ber of that boule. Che Court fatd, that tt has been declared 
to be a Breach of [Prwilege to pant the (Uill of a Peer; but 
thep thounht that was only a Jpatbvilege belonging to them: 
felbes. Jf the Party thounht proper, thep fad He might pro— 
ceed by Indickment; but they refuled the pelent Motion 


Cattle and: Corbet. 


M:& Kettleby and 992. Strange moved now, that the Defen- 
d 


ant might be bailed, upon account of the Appellant's 
Having been cutlty of Delay in carrping on the Sut. Chey 
faid, the Appellant might have taken out a Venire immediately 
after Iſſue joined, which was on the fecond Oap of the Term; 
this Crit ought to be returnable within fifteen Days; the 
might immediately after the Return of that Marit have taken 
out a CUrit of Nifi prius returnable within fifteen moe; and bp 
that Weans the Criat might have come on at the iene 

1 Wi 
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within the Cerm. Wut they had an Aidavit to vproduce, that 
thep had Cearched the Dffices, cud found no Entry of a Writ of 
Venire being fo much as teken cut at all. hep laid ſckewiſe, 
they hav no Copp of the Ceclatation given them, noo any Copp 
of the Iſſue; fo that by this Jowédice, the Ocferdant is to lic 
in Cuftsdp all the Gacation; and pet tn the firft Inſtonce he 
ſhewed bis Defite of Having a ſpeedy Opportunity of ctraring 
his Junocence, when He did not make ule of the commen Right 
he had of Having a Copp of the Declaration, and making what 
Govantare he could of the Miſtakes, that might be found tn it. 
They {aid too, the Gppeliant had very near made a Dilcontinu- 
ance the other Day th her Suit againſt 992, Bambridge; for when 
he tas hoought up to have his Appearance entred tn Purſuance 
of his Recognizance in Craftino Animarum, the Appellant twas 
not here; but they faw, we fhould take Advantage of tt, and fo 
they fent for her. 52. Reeves and 992, Lee argued on the other 
Side, and faid, that as this JO0ceeding was by Original, the 
Pꝛoceſs can be returnable only at the general Return-Days af 
ter the fifteen Days from the Tefte. Chey {etd therefore that 
the firft Return they could Hebe had wag Craftino Martini, the 
tivelfth of this Benth, fo that they could noc try the Defendant 
till the firſt Sittings tn nerve Cerm, and then they whould cer- 
tainly doit. Chey fata they could not fee what was meant bp 
no Entry’s betug made of the Venire ; thep fad it as a known 
Ching, that the Venire is often taken out after the Crial ts 
over. They obferved, that the Declaration and Iſſue were 
both upon Kecord; they {aid the Defendant Himlelf ought to 
have taken a Copy of them, and not have a Copy of them at 
pen him in a vindictive Guit of this Mature. Wut veldes they 
faid, if the Proceedings were not carried on with that Diſpatch, 
a3 by Late they might have been, the prefent Suit was an Ap- 
peal, a Suit new and orficult; and therefore tt was but JP2u- 
Bence in the Plaintiff to be cauttous a little in the Proceedings. 
But this was by no Beans a Foundation for the Oefendant to 
he bailed; fo2 there ought ta be a viſible MReqieez th the Proceed— 
ings fo2 the Defendant to intitle him to this Favour upon Cuch 
an Gecount. Che Court fatd it was certainty true, that the 
Pꝛoceſs could be returnable only at the general Return-DOays, 
and that Craftino Martini as the Firfk; but they ſaid the nert 
Keturn-day the Nifi prius might bave been returnable at, was 





Quindena Martini, and that was the twentp-firth of this Month; 


fo that this Caule might have been tried the Sittings within 
Term. Chey (aid. the Venire muft be taken out tna Suit by 
Appeal, and teffed according to the Truth; and muſt likewiſe 
actually be returned before the CUrit of Nifi prius. Chey fatd toa 
it ounht co be tefted the Day that Iſſue is joined, that an Appeal 
ig recens Profecutio; and they did not know but the not having 
taken out the Venire then might be a Diſcontinuance. 12. 
Strange upon this urged it, that tt reallp was one; but the 
Court ſaid, as the prefent Wotion was only to batl the Deken⸗ 
Dant, they would not give their Options upon that Point. 
They oblerved itkewile, that if the Jpocefs is returnable be- 
pond the Cime that is neceflary, thep would not fay, that that 
would be a Diſcontinuance; but rit far was Clear, tt — 
q4q 
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thew a Delay tn the uit, and would be a good Foundation to 
bail, and accowingiy tn the prelent Cale they agreed, that the 
Dekendant hould ve batlen. Wut. the Watl-prece not beiny 
filled ub, and the Wafter faving, that the laft was fettied ac- 
coring ta Peecedent, and that he could net upon His Memory 
fap, that was the Fo of it, the Court ordered the Oefendanc 
to be brought up again by Rule to moꝛrow. 152, Taylor, the 
Plaintiff's Attorney ſaid, that he believed the Appellant need 
Not have appeared to Dap as it as no Return-day, but _ontp 
the Dekendant moved to te booughe up upon a particular Occa- 
fion; and therefore, he hoped, the Court would not think it ne- 
5 Ceflarp for ber to come up to mozrow; and the Court Ceemed tu 
Vide poſt think ihe need not. 


The King and The Duke of Bedford and others. 


When a Rule R. Lee came now to ſhew Caufe upon a Rule that had 
— been made againſt the Duke, to know by what Authorty 
mation in. Ye Claimed to be Govern? vf the Corporzation of the Conſer— 
Nature ofa vators Of Bedford Level, and which was likewiſe made upon ſe— 
Quo War- eral other Defendants, to know why they claimed to be Bat- 
— geen liffs of that Company. Me faid He was prepared to anlwer the 
Rule mut Luler upon the Werits ; but he had an Creeptton to take to the 
be drawn up, Manor in which the Rule itfelf was Dawn up. Me {ard the 
j2ame of the Corporation was inttrely miffaken; the 15 Car. 2. 
cap. 17. Has incorporated the Adventurers of this Level bp the 
Mame of the Govern, Wailiffs and Commoanaity of the Com- 
pany of the Cenfervators of the Great Level of the Fens; but the 
Scie of this Company, as Dawn up tn the Rule, ts tntirelp 
Different. Che Coure aceoingly diſcharged the Rule; fo 
they faid there is no tuch Corporation as that defcribed tn the 
Rule. Indeed, chep vid allow, that it ts frequent to Daw up 
Rules f62 Quo Warranto’s agatnſt the Borounh of fuch a 
Place weneraliy, without giving them thetr Mame of Cor 
poration. But there they fad, there ts fuch a Place 
as the Woreurh, but none ag Bedford Level. Upon which 
932. Wills moaned, that the Court would grant a new Rule 
againſt the Defendants, according to the true Oeferiptian of 
this Coꝛpoꝛatien. Wut the Coure fad, there muit be feveral 
Motions made anaint the Ceveral Oefendants; and accordingly 
Diftine Counlel moved anaint each of the Perſons. 








Andrews and Richards. 


eae R. Kettleby moved, that a Judgment might be fet aloe, 
ee othe that was entred uv upon a Cdarrant of Attorney. One 


Time ofexe Reaſon for this Button was, that the Letter of Attomep was 
cutingaWar- OUtained from the Defendant when He was Dunk; the other, 
rancof Ac that he was under an Arreft, when he erecuted this Letter of 
fore Attagnev, and pet no Attorney of the Court was prefent for the 
Judgmen, Dekendant upon the Crecutton of it; but only one fo2 the 
how far fuch Plaintiff. Che Court fad, they dd not think ether of theſe 
Warranc of RReafons Cuffictent to fet afide the Judgment, as there was an 
rhe tee 4 Attorney prefent; toz the late Rule bas been not ta fet them 

» © good. 2 aſide, 
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aſide, where there is any Attozney neelent; and Judge Reynolds 
fad, it is not matertal whether he ts a ſworn Attorney o2 not; 
nay, it Has been alicwed to he good, tf he is even Clerk ta one. 
But the Chief Juſtice fatd, tn L020 Pra’s Cime the Rute 
was, that the Ocfendant Mould Have atuatly an Attorney con- 
cerned fo2 him prefent. However che Court made a Rule upow 
the Plaintiff's Attonep to attend. 


Hopkins and Sir Tho. Jones. 


M: Kettleby informed the Court, that the Plaintiff Had ob- How far a 
A tained a Gerdig in a Caule wherein He was Plaintiff Petes Hall 
againſt Rich, but that Rich immendfatelp paid him the Boney, free Be 
and therefore 992. Giles Taylor the Attorney never entred up the i 
Judgment; He (aid Hopkins Had fince commenced an Aston 
again the poefent Defendant, and tt mould be neceflary for 
this Ocfendant to have a Sinht of the Poftca upan the Crtal. 
Therefore he moved, that 992. Taylor might either attend with 
the Poftea upon the Crial, 02 elfe that he might enter up Judg— 
ment upon tt, and Satisfaction accordingly. Wut it came out, 
that the Sutt between Hopkins and Rich was tn the Common 
Pleas; and theretore the Court fad, the proper Application 
was there, ta have the Judgment centred up; and therefore 
could Va nothing init. And as ta the Poftea itfelf, Judge Rey- 
nolds fail’ it Was no Evidence. 

/ 


Selwood and Methlyn. 


O* a CUrit of Erro2 out of the Common Pleas in Replevin, What thall 
unon Demurrer JudByment was given for the Avowant, be lid wo be 
992. Strange now took feveral Erceptions. De fald in the ſirtt yyy. 
Place, that the Ocfendant had fet forth in his Avawy, that he 

was ſeiſed tn Fee of a Moule, and thereupon by Indenture be- 

tween Pim and the Plaintiff demiſed the Daufe, with fir Acres 
thereunto belonging, to the Plaintiff for a Cerm of Pears pet 

to come. Now he obferved, that the Abowpy was imperkect in 

this Keſpeck; for there ought to habe been a Seilin alledged of | 

the fix eves, as well as the boule; andin that an Avoway dite: 

fers from an Aiton of Debt. Co this Purpoſe is the Cale of 

Silley anv Dalley in Salkeld, affirmed in the Pouſe of Lords; and 

fo are ali the Peecedents. Mis nert Exception was, that the 
Abowant has tet forth 751. ta be Due te Him dor two Pears and 

a Malf arrear; and vet when the Plaintiff bas replied as to 241. 

Part of tt, that ft was not pet due; and the Octendant tn Hts 
KRejoinder joins ue upon tt; he himſelf afterwards enters a 

Nolle profequi as to that 24.1. Sy this, he fad, tt appears upon 

the Avowant’s own ſhewing, that he has avowed fo2 moe than 

Is DUC; and He obfervev, that a Diftrets ts a Ching tntire, and 

that therefore when the Defendant has abated his Abowy it 

Wart, he has abated it tn the CUhole. Dis third Creeption 

was, that the Judgment ts ta recover the 511. Relidue pro va- 

lore bonorum that were diftrained; now Ye laid, this Judgment. 

could in no colourable Wanner be matntatned but upon the 
Htatute of 17 Car. 2. cap. 7. which aliaws the Party to hs 
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€Erecutton of what hall be tn arrear, inftead of havtny a Retorno 
habendo; but he fain that Statute would not maintain thts 
Judgment neither; for tf nevides the Judgment Mall be for 
the Arrears of Rent; but in the prefent Cale tt ts 511. for the 
Galue of the Goods. He fad he dtd allow, that an Inqueſt 
indeed Has found the Goods Vifrained to be but of the Gatue of 
stl. but be thought notwithfanding, that the Judgment was 
not erat enough according to the Cows of the Ak. Che lak 
Erception he teck was, that as foon as the Demurrer ts join: 
ed, an ablolute Judgment ts given, quod querens fit in mifericor- 
dia; upon that a Citit of Inquiry goes, and then another ab- 
folute Judgment ts given ta recover the 511. Wow, he fait, 
this tg contrarp to all the Motions of CUrits of Jnquity; for 
the Party ought to be prefent in Court at the Cime the rit 
of Inquiry is awarded; but here ts a concluſive Judgment 
riven firft, and heis out of Court before the Mirit of In— 
quity iffues. Co the firft of thele Creeptions the Court (aid, 
they were of Opinion that this Demiſe being by Indenture e- 
ffopped the Plaintiff ta take this Exception; which they allowed 
would habe bee a good one, it the Oemile had been tn anp 
other Danner. Co the fecond Erception they fad, that it was 
frequent f02 the Jurp to find iefs due, than the Oefendant 
has avowed for; but pet the Abowant has Judgment notwith- 
ffanding ; and therefore they could not think that Exception 
material neither. Aste the third Exception Serjeant Rabey 
faid, that there was an Entry tn 1 Saund. 195. cratty as this ts. 
Wut the Court ſaid, they did indeed think tt pretty untntellt- 
nibie, but howeber the Avowant might move to amend the Re- 
C020 of the Judgment in this refpet in the Common Pleas, 
and then the Cranlcript might be fet right bere. And as to 
the laff Ercepttan the Court obferved, that the firft Judgment 
was only quod querens fit in mifericordia, and that was at Com 
mon Law. Che Statute has povided, that beſides that a 
TUrit of Jnquiry hall yo at the Paper of the Avowant, and 
that a Judgment hall be given upon that to recover the Sum 
found to be due by the Inqueſt. Chey fatd this was metelp ad- 
Ditional to the Peceedings at Common Law, and the Statute 
DID not intend to alter any fart of the ather ; and therefore thev 
Did not think it material, that the Plaintiff was out of Court 
. upon the Awarding of the Clirtt. Doweber the Court owercd 
Vide pot. this Watter to and over. 


Tiblin and Edfon. 


What fhall J Defendant pleaded a Mifnomer, and the Plaintiff join— 
be faid to be ev Iſſue upon it. Che Plant delivered a Copp ot the 
a good Deli- Iſſue with a Rule on the Wargin ta return tt the fourth of 
ue ofan November, but happened not to deliver it tl the Centh. Che 
. Defendant upouthis took no Care to reneliver the Sfue at all; 
and upon this the Plaintiff figned bis Judgment. 92. Parker 
moved now to fet the Judgment aide. Foz a Rule given ta 
return it on an impoſſible Oay, 1s the fame as no Rule at all. 
And it is not a youd Delivery of the Iſſue, uniels there is a 
Rule given, Wut 992, Benton, the Clerk of the Declarations 

t * 2 x ‘ 
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faid, that this would te a good Reafon, why he need not have 
accepted of it; but by His having accepted it he was obliged 
by the Rules of the Court to return tt within four Days. Ac- 
cozingly the Court held the Judgment to be regular. 





Anonymus. 


Certiorari thas moved for to be directed ta tivo Juſtices of WhenaCon- 
A the Peace of the County of Southampton to remove a Con- —— 4 

vision upon the Statute of 12 Car. 2. 23, 36. fo not having He peee 
paid the Creile. Che Court fatd, there were feveral Statutes raw: how 
Which provided that Certioraries ſhould not go in thefe Wales 5 fara Certio- 
aud they Doubled twhether this was not ane. Wut upon the rari goes in 
Counlel’s faying, that the Cords of the Statute were onip, Usp ore of 
that no Certiorari thould ſuperſede the Proceedings, be ſubmit⸗ -°"* 
ted it, that a Cerciorari might yo notwithtanding. And he ob- 
ferhed, that here thefe Statutes intend that a Certiorari ſhall 
not go atall, the Tiss are much ſtronger. As the oth af 
Ann. 11. provtdes, that no Certiorari (hall be brought o2 allowed; 


and accordingly the Court mave a Bute to ſhew Cauſe. 


Knute and Myonet. 


Rule had been made to ſhew Caule, why a Cerdie ſhould How far the 
not be fet afide for a Gaviance between the Copp of the Four will 
Iſſue anv the Copy of the Declaration delivered, there being NO yoo. 


Defence. BDerjeant Darnel now ſaid, that the Clavianoe Was £02 variance be- 

the Wenefit of the Ockendaint ; for the Copy of The seclavattOlt eween the 
faid the damnum 10 Be fo roool. but the flue only itd s0ol. — of the 

‘But belives, he doſerved, that the NiG prius Rall was agreeable Declaration 

to the Copy of the Declaration ; and in fuch Cale, He newer eine mae 

knew any Complaint of this ature made to fet afide the 

Cecvdit. And {tkewile he tavk Hotice, that the Defendant had 

accepted of the fue, and by that Beans hav watved all Be- 

nefit of this Mature. Wut the Court faw, that would be verp 

Hard to make a Defendant waive an Anvantage of this Soyt 

by accepting of the Ffue, when he cannot know at the Cime 

he Does accept it what the Declaration perhaps ts. Chev 

fatd, they thought it a general Rule to fet alidea Cerdit, where 

there ts no Defence, upon thefe Exceptions, as well as up: 

on a Cariance between the Nifi prius Roll and the Copy oF the 

Iſſue; aud accordingly let the Cevdié alive, 


Rerr Anony- 
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Anonymus. 


How far the — Wwe Fenwick moved, that a Pꝛomiſſoꝛy Mate of 4ol. 

—— Tah but not for Clatue received, given to an Attomep of 

in « fomna- (DIS Court fox Law Charges might be referred to the Depu- 

ry Method fp to fee what was Duc upon it; and that upon Payment of 

relating io what Was Tur, Peoceedings at Law in this Court might be 

Attornies. ſtoid. De (ald there was a dDiree Impoſition in obtainiñg the 
Note; aud in Fat there was but 2ol. Due ta the Attonep, 
when the Defendant gave tt. Che Chief Baron fatd, that if 
ft Hadappearedupon the Face of the Mote, that tt was given 
for Law Charges, they might Have Done tt ; but here they could 
not ; an? the onip Remedy is ta take Advantage of this Im— 
pofition upon the Crial, oꝛ co prefer a Will. Wut 2. Waron 
Carter ſeemed at firft to think that it might upon Motion. And 
to this Purpoſe he mentioned Rhodes's Cale in Chancerp ; where 
even a Bond and sJudginent was given; and the Court 
locked iuto the whole upon Affidavits, and this even 
upon a Wotton. But the Chief Waron (aid, that that Cale 
was between Attoney and Client; and there tt might certainty 
be Done; but here tt was between an Attomep anda third 
Perfon, And accowingly the Court rejeted the MWotion; 
Baron Carter agreeing, that that might make the Differ- 
ence. 


Smith and Norton. 


T HE Sheriff had made a Return of cepi corpus, but would 
WhenaRole & not bung inthe Body. pon which the Plaintiff had ob- 
is made on a fatned feveral Rules upon the Sheriff to being tn the Body; 
—— te but the Sheriff fil ftood cut in Contempt; and therefore 
Bode. whar the Plaintiff payed now an Attachment againft him. Wut the 
ae proper Court upon hearing the Rules read fatd, there was not one 
Methodto peremptory Rule; and therefore the Motion fo2 an Attachment 
inforee a = Wwas Irregular at prefent. However upon 92, Parker's deſiring 
Rule of that them a peremptogy Rule, the Court granted it, And in ano- 
; ther Cafe they fatd that Amercements only ufed to be the We- 
thod of inkorcing thefe Rules, but lately they have granted 
Attachments. 


Fuller and Barnes. 


HE plaintiff bad recovered Judgment in the Common — 

How far the leas, which on CUrit cf Crroz was affirmed in this 
con, Court. Apon that the Plaintiff _ began to proceed by Cap of 
Attorney to , Scie facias agatnft the Bail, Che Oefendant upon this moved 
enter Satis- the Court, that, upon banging tn the whele that was due, 
fa&tion upon Pꝛoceedings Might be ſtaid, and at the fame Cime produced 
the Roll. gn Affidavit, that the JPlainttf was already much over pata; 
upon which the Court made a Rule then to thew Cauſe. Gnd 
now 932, Parker fatd, that the Plaintiff bad commenced this ſub— 
fequent Peoceeding again tye Wal in the Common pleas ; 
4 anu 
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and that therefore he Cubmitten it, that thts Court could not 
flop the Proceedings. Che Court was very much tnelined 
that the Attorney for the Plaintiff ſhould waive this Riwht that 
he had by Law; but however he was reſolved not ta confent ta 
if. 2, Strange upon this prayed, that a Rule might be made 
upon him them ta enter Gattsfaition upon the Judgment here 
upon bringing tt what the Water ſhould think due; and he fain, 
that be beltevedD Would induce the Court of Common Pleasto 
ftay the Proceedings there. Wut fo long as the Judgment 
Here fhould ſtand open, he was afraid the Court of Common 
Pleas would nat flay the Proceedings; becaule tf they Mould 
itay them, the Plaintiff would pet be at Liberty to proceed here ; 
and they would cectatnip think, that tt tas as well fo2 the Plain⸗ 
tiff tO proceed tn their Court asin this. Judge Reynolds ſaid, 
that the Court hag often thounht of making fuch a Rule ta 
order an Attorney toenter up Satisfaction, but he was afrain 
they could noc do tt. However the Court at aft anrecd to 
make a Rule upon the Attowey to thew Caule, why all Proceed— 
ings ſhould not be ſſtaid upon the Judgment Here, uvon hanging 
in what was Due; and that, thep belicved would Have the fame 
Inkluence upon the Common leas. 


Holt and Ward. 


R. Strange Having not been able to fet afide the plea, vide ante 
that is mentioned before, upon Motion, thaughe noper ta 28. 


Demur to it; and now the Demurrer was argued. We took No— 
tice, that the pꝛeſent Proceeding was by Wil; and therefore 
there was no Pꝛetence for the Defendant to have Advantage of 
this Plea upon the Statute of 1 Hen. 5. 5. of Additions. And 
he obferved, that the poefent Citle was nothing but an Addi— 
tion to bis Mame ; and by no Weans ftronyer, than te 
the King Hould create a Corporation, and appoint one by Mame 
the Mayor of it, commanding that he ſhould be received as 
fuch, and allowed and called fo by all Perſons; pet he fub- 
mitted tt, that if a Suit was again the Bayo? within the Pear 
by Bill in his private Capacity, tt would not be a good Plea 
for Him to ſay, that bis Stile of Dayo was omitted. How— 
ever, be fatd, that was a much ftronger Cate, than where a 
Wants barely cleted Wayorof a Cown. Serjeant Chapel on 
the other Side obſerved, that there was occation for him to 
fay very little, becaute this Cale was in Point Determined for 
him in 3 Cro.224. Chough he dd allow, that this Cate tg 
afterwards Doubted in Page 542. in that Book. Che Court held 
the jlea to be good in the prefent Cale ; and put tt upon this, 
that the Citie of Clarencieux is Wart of the Ocfendant’s Mame, 
and not an Additien toit. Wut tn the Cale put of the Bayo, 
thep fatd, that was merely an Dffice; and therefore was not 
like the prefent Cafe. Accordingly Judgment was given, that 
the Crit ſhould abate, 1 Lev. 248. 


‘The 


tule port 
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The King and. 


OME Days aro, when 932. Marh was in Court, who was of 
Counfel with the Proſccutod, 952. Lacy moved, that one of 
the Futees would ve pleated to (peak to Lod Chief Juice 
Eyres, Who tricd the Ceule, tn omer that the Orfendant might 
fubmit to a ſmall Fine. Accordingly Jude Probin repagren, 
that Lod Chief Juice Eyres inkoꝛmed Him, that it was an Ine 
diäment aratnt the Defendant for oppofing the TUarvens of 
the Coopers Company tn London, tn taking away fome Bewtng 
Cieficls, which did not contain full Wealure, and pet were ules 
by the Defendant in his Crade of a Breuer. But that the Chiet 
Fuftice tnfozmed hun likewiſe, that it was an old obfelete Sta- 
tute, which the Indictment was founded upon, namelp, the 
Statute vf 23 Hen. 8. 4, 7. and that tt appeared Doubtful to him 
npon the Crtal, whether the CUardens could juftify taking the 
Gefiels away, though thep might burn them upen the Spot ; 
ana therefore that he thounht the Defendant deſerved to pave 
but a (mall Fine fet upon him. Beryeant Darnel and 2, Marh 
now faid, that the Law was a very ufeful and necetiarp one, 
and that it did net only mive the (Uardens of the Coopers Come 
pany of the City of London this Power, hut extended itke- 
wife to the Chtef Officers of every Corporation tn England, and 
nave them the fame Authority by the oth Sec. tu the Scatute 
Chey laid likewiſe, that the Cows were erprels in giving the 
Mardens Power to take Ceficls away ; and that this Proft⸗ 
cution was carried on far pudlick Crample. Che Court looks 
upon the Statute ; but fad they did not know where cher howd 
end, i they fhould allow a Judge's Report to be arratyned; 
and that_if the i elecute2 had anp Exceptions to the 
Fudge's Direttions upon the Crial, bis Couniel ſhould have 
mentioned this when the Oefendant moved before to have the 
Report of the Judge. pon which Serſeant Darnel (aid, that 
be was not in Court at the Cime of the former Matton; and 
992. Marhh faid, though he was, pet they had had no Notice of 
the Botion ; and therefore it was not his Bulinefls to fay anp 
Ehing to it at that Cime ; and now without any Ching farther, 
but Motice that the Court wil be moved, that the Defendant 
ſhould fubmit to a ſmall Fine, the prefent Matter comes be- 
fore the Court. Bo that the Countel fad, they had had no 
Opportunity to apply to the Judge ; and therefore moved, 
that they might have now Leave to apply to him; o2 at leat, 
that the Defendant might be obliged to taik with the Proſe⸗ 
cutor, before he Cubmitted to a fmall Fine; andthe Atranep 
in the Caule faid, that he had applted to the Chiet Juttice at his 
Chamber, und that the Chief Juſtice told him he believen the 
Court would aliow the Proſecutors their Cofts. Che Court 
fain, that thefe Dbjetions ta the Report ſhould have been 
made before the Report was deltvered ; and Judge Probin faid, 
atter that they would never allow a Judge to be attended a- 
gain, Che Court (aid tikewile, that a Defendant never talks 
with the Wolecuto2 after a Judge's Beport ; and they ae 
2 never 
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never bear one Wart of the Report from a Judge of this 
Court, and another from any Body elſe. Accowinglp fet a 
Fine only of 6s. 8d. upon the Defendant, 


Holmes & Ux’ and Wood. 


M:: Filmer now argucd again for the Ocfendant, and faid, 
that the finnle Queftion for the Dpinton of the Court 
was, whether this Aton would ſurvive o2 not to the Wife. Mow, 
He obferved, that every Dusband has a Right to the Benefit of the 
Skill and Labour of his Wife, and that the is to be confidered in 
Law merely as aServant to him; that therefore as the Conſide⸗ 
ration muft be confidered merely as moving from the Dusband, 
the Dusband folely can have the Benefit trom it. Chen as ta 
the Erchequer-Chamber Cate cited upon the former Argument, 
he Catd, later Relolutions have been againſt it; and to this Pur⸗ 
pote he cited the Cale of Buckley and Collier repozted tn 4 Mod. 
156. and 1 Salk. 114. But befides, he fatd, the Plaiſters mutt 
Doubtiels habe been provided with the Husband's Money; that 
Wart of the Confideration muft therefore have whoily proceeded 
from the Dusband; and confequently the CUife can by no Weans 
have the Wenefit of a Pmile founded at ieaft tn Part upon 
the Dusband’s At; to this Purpoſe he applied the Cale tn 
2Lev.20. We fatd likewife, there was another Keaton to be 
riven, ubp the CAike ought not to habe been joined with the 
Musband in the peefent Ation, becaule the tecond Count has 
{ain the Promiſe ta be made to the Cite ta pay the Husband fo2 
the Cure; and efvecially this mutt be had, ag intite Oamanes 
are given. Bui 992, Reeves argued on the other Site, that the 
Skill and Lavour of the Cife ts perfonal to herſelf; and there: 
fore (uffictent to raife an Affumpfit for her Wenefit; at leatt an 
erprefs Affumpfir, ik not an Affumpfit in Law. And he ſaid, the 
Cate tn Salkeld ig far from Denping the Erchequer-Chamber 
Cale to be Liw; but indeed the very Diſtinction ts there taken 
betheen an Affumpfit tn Lat, and an erprefs Affumpfir. And in 
the Cale of 4 Mod. the Exchequer-Chamber Cale does not ap- 
pear ta bave been cited, Gut befives this great Authority the 
fame Joint is ſettled likewiſe in 2 Cro. 205. Anda Cafe equal: 
{y ftreng with thefe is tnx Rol. 32. Foffet and Childer, where a 
Wan promifed a (Homan rol. in Cale he would not oppoſe Her 
Musband tn levying of a Fine; and pet in Arreft of Judgment 
it wes allowed, they might both join in binging the Aiton, 
Chen to the fecond Erception, he ſaid, the Court will intend 
every Ehing in Favour of a Getdict; and tt map be ſuppoſed 
therefore, that the CUtke procuted the Plaiſters ofa Friend, and 
not With the Dusband’s Money. And he laid the Cafe tn 2 Lev. 
Does not warrant the Erception; foz there the Clothes that 
{were tow, were laid to be her's, and confequentipy they mut 
pave been the Property of the Dusband. Chen as to the latt 
DObje#ion, 92. Bootle juntor, wave an Anfwer to it, that there 
are many Inftances, where a Wan can hing an Action upon an 
Affumpfit, and pet be can receive no Benesit from it; as if A. 
promites B. to pay C.a Suni of Money, it has often been de- 

sift termined, 
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termined, that B. mepy boing an Aion upon thts Affumpfic ag 
WellasC. Che Chief Fuflice and Ju. Reynolds faid, that fo2 
thett own Part. they thought tt a fundamental Rule, that a 
Husband hada Right to the Wenefit of the Skill and Labour 
of the Ctfe, and that the CUife therefore could not fupport an 
Affumpfic upon it. Andas to all the Points they tnelined fo? the 
Pleintiff. However, Ju. Page ablent, tt ſtood over. Salk. 637. 
And afterwards in Eafter Cevm Judgnient was arrefted, 


The King and Acton. 


pene rey J E Defendant having been bought up by Habeas Corpus, it 
broach dp appeared upon the Commitment, that the Defendant was 
by Habeas charged generally with the Wurder of one Crane. 92, Strange 
Corpus, how fald, that he had got Coptes of the Informations taken before 
farcheCourr the Juftice at the Cime of the Commitment, by which it 
will not al- ould appeat, that this Crane was a JO2foner to the Defen- 
be bailed. dant, and that the only Foundation for committing the Deten- 

Dant for murdering him was, that be put him tnta a Place, 

called the Strong hold, and bp Occafion of that he died. He fad, 

the Copies of thele Informations were given bp the Juſtice of 
How far Co- Peace. But to thew, that the Cinfitnels of this Place could 
pies of In- not be the Decafion af Crane’g Death, they had Afidavits to pro- 
— duce, that the Oetendant had already been indized fo2 the Wur- 
a juice of der Of four other PPerfons, by puttin them into this Place; it 
Peace thall was fully proved, that they were all put in; but pet the De- 
not be al- fendant bas been already acquitted upon every one of them. 
lowed co be But helides he obferved, tt was plain, there has been a Delay 
ead. in this jD20fecution; this Commitment bears Date the third of 
September; the Defendant has ſince been indided and acquitted 
fo2 all the other Fats; but has not pet been indited for this. 
For which Reafons 52. Strange moved, that the Court would 
allow the Defendant to be bailed. Wut the Court Catd, that it 
was a Proceeding intirely unprecedented to lap before them Co- 
pies of Informations of this Sot upon ſuch an Occafion; that 
Evidence ot this Sort was only to be laid before a Grand Jury; 
and therefore refuled it ta be read. Chey fatd too, that the De- 
fendant had not pet latn long enough to intitic him to be bailed 
fo2 TUant of Pꝛoſecution; and therefore refuled to batl Him in 
the prefent Cate, Salk. 104. Skin. 683. 


The Vill of Appelthwaite in the Parifh of Windermore 
ver. The Vill of Hartfop and Batterdale in the Parifh 
of Barton. 


Vide 209. Me Fazakerly caine now ta thew Caufle. He fatd the Body 
vf the Order recites onlv, that the laft Settlement of the 

Perſons removed tg tn Appelthwaite, and not fatd in the Cll of 
Appelthwaite; and therefoe there was no Occation to intend that 

lace to bea CU; it might as well be a fingle Moule, going 

under that Name; and therefore it Md not appear eee 

1 : Ww)? el, 
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Drvder, that the Place ts within the At. Wut he fain if he 
fhould admit, that Appelchwaite was a All, and that therefore 
the Ail need not to have received the Pexſons Cent to them, as 
the Order was not direiten tu the Oberleers of the Cll; pet 
when they had received them, he fubmitted tt, whether thep 
Were nut obliged to keep them. De fad, tf an Der was di— 
rected to the Pariſh of A. generally, and the Pariſh received the 
Perſons fo Cent ta them, he did not fee why the Pariſh of A. 
were not bound to keep them, though the Oder was not direa- 
ev ta the proper Officers. Me oblerved, that it wasa known 
Lato, that if a Juſtice of Peace direts his Carrant ta a pat- 
Date Perſon, and the JOarty, whom the CClarrant concerns, 
ſubmits to it, be cannot afterwards complatn, that the arrant 
thas miſ direſted. Che Court fatd, that Appelchwaite cannot de 
intended to be a fingle boule; for then the Order could nor 
have charged that Place with the Beceipt of the Pooꝛ. Wut 
thep fatd tt muft be intended to be a Gill. Chep then abferved, 
that the Parliament has appointed particular J9crfons, whom 
Drders Mall be Directed to; and that therefore everp Ad1£-d1- 
rection makes the Dwer bad tn itfelf; ant conlequentiy no 
Acquielcence under it could make tt good. Accowingly the 
anit made the Rule abfolute fo2 quathing the Owers. Salk. 
170, 247. 


Anonymus. i 


a Bees Plaintiff's Attorney Cent the Paper-Book to the De- How far a 
fenbant’s Attomey, at Cen o Clock at Might; and by Cen Peron thal 
the nert Homing the Defendant's Attorney joined ta Demurcer, oi o Gon 
and came to the Plaintiff's Attorney to pay him for the Paper? yudgmenc 
Book. But the Plaintiff's Attorney ſaid then, that he hav tent fon “not 
his Clerk already to fign Judgment. Dowedvet the Ocfendant’s paying for 
Attorney left the Wenep for the jOaper-Book upon the Desk, — 
though the other refufed to accept tt. And Mz. Benton tnfozm- ; 

ed the Plaintiff's Attorney, that he had figned his Judgment re- 

gulariy; fo2 the Defendant's Attorzney was oblined ta have 

goined in Demurrer that Night the Paper-Wook was fent him, 

O2 at leaſt very carly the nert Wowmtny. But the Court 

thought the Judgment a little too Quick; accordingly referred 

it to the Mafter. ? 


Pulton and Heath ver. Farrar, 


HE Defendant had a former Caule tn this Court, wherein How far a 

He was JPlaintiff, and one Bateman Umphry Defendant ; — fhali 
and in that he was ferved with Hotice, that the prefent Jlain- Oye” 
tiffs, tha Were two Wailiffs, would juitify as Wail; and one Of eed py 
them fent him a Letter, that ik he bad anp Ching to fap to Reafonofhis 
them, they fhould be at the Coftee-houle, nert Weftminfter-Hall arcending the 
®ate the Morning they Hhould juitify. Che Oefendant attended akg of a 
the Wotion accodingiv;, and os foon as they Had juſtified, and : 
the Defendant went out with them to Weftminfter-Hall ont, ae 

procure 





252 Term. Mich. 3 Geo. II. 1729. 


mocured him to be charged With an Aiton at their Suit of rool. 
Cipon this Matter the Defendant moved now, that the Plain⸗ 
tiffs minht anſwer the Watters of the Oefendant’s Afhidavit, 
fo2 artefiing the Defendant when he was attending the Bu- 
fitiefs of this Court. And the Court made a Rule accordingly, 





Birk and Leek. 


Vide 210. R. Reeves nov fait, that this Cale ftaod for the Refolution 
Vii of the Court. Che Chief Juftice faid, that they were of 
Dpinionas ta the fir Exception, that there was no Clartance be- 
tween the Drginal and Declaration, andas to the fecond Ex- 
ception, thep relied upon the Cafe of Rowning and 1020 Car- 

teret. So affitmed the Judgment. 


Anonymus. 
ue" far a R. Reeves moved fo2 a Mandamus fo be directed to 2, Ward, 
scams Judge of one of the Archbifhop’s Courts of York, to ad- 


will lie to 


admit a Re- Mit _ a Deputy inte the Office of Renifter. be ſaid, the Dffice 
gifter intoan Of Regiſter wags for Life, and erercifable bp the Begiſter himteit 
Office. o2 Deputy; the Cuftom of this Place has been, that the Oepu- 
ty ſhould be ſworn in by the Judge of this Court, though the 
Deputy ts only at Pleaſure. be cited the Cale of the Corpo- 
ration of Bedford, there a Rule was made for MHewing Caule a 
Cerm o2 two age, why a Mandamus fhould not ya to admit the 
DOeputy-Recower, and pet the Deputy was not for Life, Low 
Bruce was the Recorder, and he indeed was fo Life. 952. Ma- 
‘ fterman ſaid, that Cafe was fo; accordingly the Court made a 
Vide poft mae to thew Caule; but they fad, they mutt bear the other 
ide, 


Jones and Newbank. 


eee an the M® Kettleby moved pefterday, that a Rule might be made 
Brcdesdince to ftay the Plaintiff's JDyocecding upon a fecond Motice 
on one No. OF Crial, ttll he Had pata the Cotts of the former Motice. Che 
tice of Trial, Court fad then, that the old Rule was to grant thele Botions 
rilthe Cots gnipin Ejetments; and upon that asked Him what his Aton 
—— was; hut Mꝛ. Kettleby not being inſtrucked in tt, the Court or⸗ 
PU Dered him to move ttayain, De now fata, that he had not pet 

feen his Attorney, and therefore could not tnfozm the Court 

what the Afton was; but he would ſuppoſe it ta be an Affumpfir, 

one of the ftronyeft Cates again him, and vet he Cubmitted tt, 

that by the Rules of the Court he was tntitied to his Motion. 

De (ard the Court mave the fame Rule tn the Cafe of Smith and 

Lideot, Pafch. 1 Geo.2. @he Court feemed inclined to think, 

that lately they had gone farther than the oft Rule. Wut ther 

thep told 992, Kettleby, he was fill irrenular in not having an 

Afdavit, that he had Demanded the Cofls of the —— 

1 


* 
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- 99). Kettleby fatd, it was true be bad not fuch an Affidavit, buc 
He hadone, that they had made frit Searci for the Plaintiff, 
and could not find that there was fuch a Perſon tir the (Uorld. 
Cherefore He moved upon this AhDavit, that a Wule might be 
made upon the Attorney not to proceed without paving the Cotts 
of the foxmer Nonſuit Himlcif. Che Court fatd, ſuch Sort 
of Dotions are trequent on the ather Hive of the Dall, but 
they did not know they Had gone fo far on this. Apon this 
Serieant Girdler fad, that he himſelf twas concerned in a 
Caule of Newman and Royce in 10 Chief Juſtice Prat's Time, 
where the Court made a Rule, that jr0cecdines upon the fe- 
cond Notice of Crial Mould be ſtaid, till the Plaintiff's Atto- 
nep patd the Cofts of the firſt; and this was Done upon an Afi 
Davit, that the Plaintiff twas bevyend Hea. Accordingly the vice pott 
Court made a Rule upon the Attorneyſto thew Caufe. 


Caftel and Bambridge and Corbet. 


MSs Kettleby and 992. Strange moved now, that the Defen- Vide ante 
Dants might be diſcharged fo2 a Diſcontinuance tn the * 
Pꝛoſecution. Che CUrit of Appeal, they ſaid, twas returnabic 
the third Day tn the Cerm ; Iſſue joined of the ſecond Day, but 
entered as of the firft; but pet they bad an Afkdabvit to produce, 
which was made but two Days ago, that all this while they hau 
not taken out a Venire. Chey fad, tf the Fak was fo, this was 
a Difcontinuanse ; and the Cale of Bradley and Banks reported 
itt 2 Cro. 283. Yelv. 204. is in Point to this JPurpofe. 52. 
Reeves on the other Gide produced a Venire, teſted the firtk 
Day tn Cerm, and returnable to Oay, which twas Quindena Mar- 
tini. 992, Kettleby and 992. Strange tien looked upon the CUrit, 
and found upon the back of it, that the (Urit was made out 
the 20 Month of our Sheriffalty; by this they ſaid it appeared 
the Crit was made out in the Month of November fo2 the Dhe- 
tiffs of London were appointed tn October; and therefore bere 
was a long unneceffary Interval of Cime hetween the Return 
of the Appeal and the making out the nert immediate Proceſs. 
Chis farther appeared too, trom the Venire’s being under the 
Seal of the Court the twentieth of this Month. But the 
Court (aid, the Cales relicd upon by no Weans warranted 
the preſent Erception; fo2 there the nert Jpocels was tefted fe- 
pen Days after the Return of the firff. Dut dere it is tefted 
the verp fame Day. And, they ſaid, no Inſtance could be given, 
they believed, where it was Held, that the next Proceſs mutt be 
taken out agually the fame Day with the Return o€ the firtt. 
Che Detendant’s Counfel then took an Obiettion, that at leaſt 
the Venire ought to be returned on the firtt proper Return-Day, 
and that was Craftino Martini; but the preſent rit ts returnable 
Quindena Martini. 992, Reeves anſwered to this, that there ts a 
Pꝛecedent in Raft. 47. exactly as this ts, and upon that he re- 
ied. And upon a foxmer Wotion when a Complatnt was 
made againſt the Appellant fo2 not having had a Return of 
her Venire ag Coon as the might, 952. Taylor, the Attorney ſaid, 
that the Reafon was, becaule there was forced to be a Return 
of a great many Jurors upon the Panel. Che Court (aid, this 
was a aint, which perp well — ta be ſpoke to, and poses 
tt , oe 
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fore Defired, they might be attended with JO2ecedents, before they 
would give thetr Dpinion. Che Defendants thinking, that the 
arguing of this Point might be fome Delay, defired rather to 
walve tt, and go to Crial upan the Werits as toon as they could. 
But then their Counfel defired, that the Return to the Venire 
might be filed, as itwas now tn Court. Gut the Court fard, the 
Venire was brought in bythe Appellant's Attorney, and not by 
the Sheriff, for this particular Puͤrpoſe, to ſhew, that they had 
not been negligent in the JD0cecding ; and beſides the Sheriff 
has the whole Day to make bis Return mm, anv they could not 
tell but be might have Occalion to alter it; accowingly the 


Vide pot, Court aid nothing tn it. 


Selwood and Methlyn. 


bela ante f Bese Caule came on now fn the Paper again, Che Deken— 

oo Dant Had obtained a Rute for ſhewing Caufle in the Com— 
mon Pleas for the Amendment; but the Court fad, there 
was no Decafion to apply there any tarther, thep themfeives 
could amend the JuBqment as well, ik there was any Oeccelion 
for It ; and there a Judgment is fo2 a Defendant they couly 
even give a new one fo2 the. Jolaintiff. Chis, they fatd, 
wes Determined in Slopers Cale. Wut in the prefent Cale 
upon farther Confideration they thought the Judgment, as gi— 
ben, was good already ; fo affirmed the Judgment. 4 Mod. 127. 
1 Salk. 53, 262. gor, 580, 632. 


Kenfeild and Bambridge. 


How far a ie Debt upon Bond, the Oefendant craved Oyer of the Con- 
particular ff Ditton, which appeared to be, that wheteas the Ocfendant 
——— had entred into a Society with certain ether Perſons, and a 
tion mat be Lett belonging to the Society twas lodged in the Defendant's 
fetforth in Wands, tf the Defendant thould deliver up the Cheit, when 
Pleading. the Majority of the Society Mould demand it of Him, then the 
Mbligation Hould be void. And then pleads Performauce of the 
Condition generally. Co this Plea the Plaintiff demurs 
ſpecially, becaufe the particular JOerfoxmance of the Con— 
Dition was not fet forth. And 52. Fazackerly now demand— 
eo Judgment for him. 92. Strange DID ngt attempe to 
Defend the lea; but (aid, that the Defendant had not joined 
in Demutrer, and therefore the Court could not give Judgment. 
Wut 992, Fazackerly ſaid, that then they would ſign their Judg— 
ment f02 want of a Joinder tn Oemutrer. Wut 2. Strange 
fad, that the Plaintiff could not do either; fo2 it was his 
own Fault mot to enter the & predictus Defendens fimiliter, 
which tt was bis Wufinels to Have Done. And then, he faid, 
when the Paper-Wook ts Delivered to the Oetendant, and he 
will not ſtand to it, he muſt not reveltver it; and in that Cale 
he did allow the Plaintiff might ſign Tudgment. Che Court 
faid, tt wags Clear they could not give Judgement, either upon 
the Oemurrer, oꝛ for want of ſöining init. And as te the 
figning it, the JDartics mutt do as they Can. However tle nert 
Cerm thts Caule food in the Paper again, and then upon 
95}. Fazackerly’s paying Judgment, the Cdurt gave tt. 
4 


Pyle 
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Pyle and Grant. 


HIS twas an Appeal of Wurder, the Dekendant Had Had How Gr the 
Judgment ef Death pronounced anatnf him upan a former ey beet 
Jndttment , but received the King’s Pardon. M2. Reeves upon poron in an 
‘a former Motion allowed, that His Majetty’s Pardon Mould appeal for 
not be a fuficient Foundatton for the Coure ta batl the Dekfen- Murder. 
Dant ; becaule Adts of Wercp of this Hoyt are many Cimes 
fheton, though the Fat is palpably clear; but pet tn the paefent 
Cafe, he honed he fhould he able ta thew, that the Evidence, 
upon tehich the Priſoner tias convicted, was to the Diffatistac- 
tian of the Judge who tried him; and that therefore mould be 
a good Foundation fo the Court to erercife this diſcretionary 
Power ; and accowinaly be moved, that one of the Judges 
would be pleafen to ſpeak with Baron Commins, who tried the 
Pꝛiſoner, te report what the Evtdence was. Che Court al⸗ 
icwed that he ould; and accordingly Judge Probin now fated 
the Evidence {pecially as tt twas; and faid, that Waren Com- 
mins Couciuded upon the whole, that it was ſuch, as be thought 
the Jury would Have ecquitted the Petſoner upon ; but pet 
when the Jurp Had brꝛought him tn guilty, be pransunced Ben- 
tence of Death again him, and ordered him to ve erecuted within 
a Month; However, that he thought be might ve bailed. But 
Judge Probin (ard, that he asked the Baron, whether upon the 
whole he was ſatisfied o2 diſſatisfied with the Gerdick; and he 
could met no farther Anſwer from him, than tn the Danner he 
Had Mentioned. 192. Reeves upon this, witheut any Chine far- 
ther, praped, that the Mefendant might be hatled. 992. Forte- 
feue on the other Side (aid, that oe belweven there were no In— 
ftantes to be given, where the Court has bailed a Ocfendant in 
a Sut of this Mature, unleſs he had been acquitted upon an 
Juditment before, o2 cife Delay o2 Walice could be ſhewn in 
the Proceedings upon the Appeal. He ſaid, the peefent Me— 
thed ot applying for a Judge's Report was very new; there- 
fore He hoped upon that account, as well as becaufe tt was at 
icoft Doubhttul whether the Ocfendant was not guilty of Murder, 
that the Defendant Hould not be admitted to bail. 992, Reeves 
(aid, that He Houldmake no Obfervetions upon the Report, but 
leabe tt whelly tothe Judgment of the Court. be fatd, he wouln 
take tt, as 992. Fortefcue Imſelf hes allowed it, that the Cale ts 
Doubtiut; but he fubmitted wt, that that would be a Reafon for 
the Court to batl in the prefent Cale. Me oblerved, tf the Cafe: 
Had been, that the Fak was flated fo upon the Appeal, ag that 
it was doubtful, whether it was a Murder tn the Ocfendant o2 
not; and upon Demurrer the Court thought proper to conſider 
of it a littie; that he fubmitted tt, would be a Reafon to bati; 
and the prefent Cale and that, be fatd, were much che fame. 
Wut belies he tock Motice, that the Merit of Appeal was re- — 
tutnable the firft Day in Cerm ; the Return did net come in til 
the Middle oc it; all this while the Appeilane never called fo2 
a Retutn; fo that, he fad, there twas a plain Delay in the 
Suit. But the Ceuct laid, that the prefent Wethod ts intireiy 
new of applying fo2 a Judge's Report tn Cales of this Ma- 
ture 
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bi sa aed tae al Awad igh ee 
ture ; and therefore they thought it ought to be uſed with a 
teat Deal of Caution ; and in no cafe to be allowed, but where 
the Judge reports the Clerdi& to have been contrary to Evi— 
Dence, o2 at leat that he was not fatishied with the Cerdiz. 
Mow, they faid, He has not repogten this, and his ordering the 
jPrfoner for Erecution ts a Fat manifeſtly thewing, that be 
thought the Clerdtét right. Che Chief Juſtice fatd for His own. 
Part, that the Circumftances of the Cvidence fated upon the 
Report would have induced him to have certified that he was not 
fatisficd with the Gerdick; but as the Judge would not afirm 
fo much, the Court fait, they did not think there was enough 
reported to bail the Jriloner. And as to the Demurrer, the 
Court faid, they MHauid not have thought that fuffictent, untets 
the Court had been of Opinion for the Defendant, and the Ap- 
pellant prayed a Day. Chen to the lat Watter, they fatd, the 
Defendant might have come in voluntarily the Day ok the Re- 
turn of the Appeal, and Demanded the Plaintiff. So the Ap- 
pellant might have come at the Dav, and arraigned the Deten- 
Dant ; in either of which Cafes the Court will pronounce Judg- 
ment, tf the other Side docs not appear. Wut in the pretent 
Cale, the Oefendant Did not appear, ho more than the Plain⸗ 
tiff, and therefore he could not take Advantage of this Patter. 

, — Naty the Court refuted to bail the Defendant. 1 Salk. 

Udo [22% 4, 455. 


Potter and Layer. 


What fhall Coe ie TUidew of Chriftopher Layer being feifed of certain 
—— Copphaid Lands ſurrendered them to the Cle of herſelt 
uly ‘a Deed £02 Life, with {everai Remainders over, tubjet neverthelets to be 
of Appoint- revoked, and new Cites to be declared by anp Leed o2 CUill that 
ment. fhe ould make, fubſcribed in the JP2elence of thee Clitneſſes; 
fometime after the did evecute an Jaftrumient tn the Peeſence of 
theee cciitneſſes, and thereby limited the Cites ta the Dekendant 
and bis heirs after her Death, which Defendant was her Son 
and Meir. Boon after this the entered into Marriage Arti⸗ 
cles with the Plaintiff, and covenanted fo2 herſelf and her Heirs 
to Currender the Lands in Queftton within two Pears after the 
Warrtare to the Cle of the Plaintiff tor Life, the Remainder 
to herfelf for Life, the Remainder to the Deirs of the Dus— 
band, and to do this by a proper Conveyance figned tn the 
Pꝛeſence of thee Wituefles, according to her ower. Che 
Marriage accordingly took Effed, and within the two Pears 
{he DID Make a Surrender accodingly by Decd Cubleribed in the 
Orelence of two CUitneſſes; but this Surrender proved an ines 
fedual one. Che Wife died; the Deir entred; and a fozmer 
“Bill was brought again him bp the prelent Plaintiff to deliver 
up the TUritings. In that Will the Citle he (et ip was under 
the Convepance figned in the Jelence of two Cdittieiles, as 
being a oon Erecution of the Power of Revocation; anv 
walved the Surrender, Che Ockendvant pleaded to that, that 
the Jnftrument ſubſcribed in the Jorelence of thee Mitneſſes 
was a Deed of Appointment in Favour of him; and that 
thereby the Dower of Revocation twas executed, Andat the eae 
2 Lim 


Term. Mich. 3 Geo. IL. 1729. 


Lime Demureed likewife to the Will, tt appeatina upon the 
Face of tt, that the Plaintiff had nota Citle; his Conveyance 
being not etecuted with the proper Circumftances. Accowing- 
Ip that Gill was diſmiſſed. Che Plaintiff now bought a new 
oe, and the Prayer of this Wil was, that the Covenant tn 
the Warriane Settlement might be carried tuto Crecution; anv 
that the Defendant might cither be compelled to make an effec: 
tual Surrender to the Plaintifſf by Oecd ſubſcribed in the Pee— 
fence of other CUitneffes ta the Gites menttoned in the Cove- 
nant, 02 elfe that a ſufficient Security may be made to him tn 
fome other Tap, as the Court Mall appoint. Che Dekendant 
put in the fame Plea as be DID before, and likewiſe the ſame 
Demurrer. Chis Watter was argued now at the Chancellors 
Houle, and the Attorney General and 992. Wills were Countel 
for the Oefendant, and the Sollicito, Oeneral and 2. Lut- 
wyche fo2 the JPlatntiff. As to the Plea the Plaintiff's Coun— 
fel urged, that the Inſtrument fet up by the Defendant was a 
TUill, and not a Oeed of Appointment. And this, they fatr, 
appeared by (everal Claules tn it, as bp its being calicd a CCl, 
by Cod Devife being uled tn tt, and by appotnting the Ales to 
the Oefendant after her Death. Anda fironger Cale of aCctii 
Was cited out of 1 Mod. 117. Je this was fo, they fait the De- 
Fendant then claimed merely as Heit at Law; and he muſt be 
bound accowing to the Intention of the Covenant to erecute an 
effecual Conveyance. Chey fad they muff allow, if a Perſon 
by any Convepance erecutes a Power he has, and does not 
oblerve the proper Forms attending the Crecution of it; a Con- 
veyance of that Sort cau no moe be good in Cquity, than it 
is at Law, But they obferbed it was manifeft on the other 
Hand, that where a Covenant ts made tv execute a Power; 
and the Power is not duly erecuted in JOurfuance of tt, a 
Court of Cquity will give Relief, and ower the JParty o2 his 
Reprelentatives ta erecute a Conveyance according to the po- 
per Circumftances required. And this thep fad twas Lod Co- 
ventry’s Cafe. Che Chancetlo2 fatd, the Watter of the Plea is 
pwper to be confidered upon the Dearing of the Caute, and 
then it will be proper to Determine whether the Infrument tsa 
WMWill 02 Deed of Appointment; accordingly ordered the plea ta 
ſtand fo2 an Anſwer, andthe Demurrer to be over-ruled. 


Nightingale Executor of Sir Robert Nightingale ver. Dodd 
Executor of Chamberlayn. 


Cron yt Bobun Had been fubpeena’d to anftver certain In— 
terromatouics tn this Cauſe, whether be had any 
Dealings with DSir Robert Nightingale 02 992, Chamberlayn, and 
upon what Account thole Dealings were. Bohun demanded 
Judgment upon this, whether he was obliged to anlwer thele 
Intẽrrogatories; becaule the Executoꝛ of Sir Robert Nightingale 
Had before brꝛought a Will againſt Bohun, and by Decree Bohun 
was obliged to account with him, which account was now de- 
pending. Mow 92. Verney urged, that thele Interrogatories 
plainly concerned the Citnefs in Suterett; for be would at. ap 
uu ige 
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lined by this Weans to confets the whole State of the Account 
between Sir Robert and him. And this he obferved, was a di- 
tet Artifice; for in a foxmer Caule Str Robert's Erecutaz 
bought his Gill jointly againf Chamberlayn and Bohun; He 
could not there gain his Purpoſes upon Bohun; now the Erecu— 
to2 brings a frefh Gill agãainſt Chamberlayn only, and drops Bohun, 
and thus bya Side CUind are thele Watters, which Bohun had 
been cramined to upon Interrogatozies before to be era- 
mined into upon Interrogatortes again. Me obferved that it 
fas a fettled Rule, that no GMitheſs Hoult be eramined to a 
| Matter, that concerned himſelf in Intereſt. He dtd allot, that 
nenerally (peaking a Oemutrer of this Mature mutt be verified 
by Affdavit; but there could be no Realon fo2 it tn thts Cate; 
becauſe the ASatter of Fat appears upon the Wecows of the 
Court; and thoſe he hoped Mauid be allowed toread. He fad 
he did allalwteo, that a Cttnefs could not refule anſwering, 
| becaule the Jnterrogatores are foreign and tinpertinent; but wt 
the peefent Cale, he theurht there was a Neceflity fo doing it 
on Account of his being tuterefied tn the Queftion. Che At- 
torney General on the orher Side ſaid, that tt was not fo much 
as once fad in the Ciitnefles Demurrer, that it would be 
a W2ejuPice to him to anfwer, He only refers ta the A&s of the 
Court, and appeals, whether tt Does not appear by them, that 
ic muff be to bis Prejudice, De obferved too, that everp De- 
murrer mutt contain tn itlelf tufficient Matter, and fs not to be 
fupported by Matter dehors; he fatd, by the fame Tap of Rea: 
foning that the Interrogatories tn the other Caule might be 
read, the very Anfiwer and all the other Oocecdings mighr; and 
that would over-turn the conftant Courfe and Methed obfervev 
in Chinas of this Mature, Beſides tn the pretent Cale he fatd, 
there really could come no Damage ta the Uitneſs; a generat 
Quetion ts only asked him what Sort of Dealings he had with 
the Defendant o2 Sit Robert Nightingale, and not a particular 
one, what the Jndibiduals of thele Accounts tere, 2. Verney 
urged in bis Reply, that the Cditneſs mutt Yat lg be ob- 
{ined ta Difcober the Individuals of His Dealings between 
@ir Robert and 992, Chamberlayn. He fad, upon a Lill brought 
anainfta Ban, he muft allow, He would be obliged to anfwer 
upen Dath; but there he has the Afiffance of Counfel to daw 
His Anfwer; whereas tn the peefent Cale he ts intirely unguard: 
ev. Che Chancellor fata, as ta reading the Jnterrogatoues in 
the other Caufle, he thought he might well allow it; accomdinglp 
manp of them were read. Wutas to the Demurrer at lat He 
thought paper to over-rule it; and accowingly ordered the CAit- 
nefs to anſwer. Wut becaule the Reafon ot this Cale depends 
upan the particular Circumftances of tt, it map be neceflarp 
perhaps to mention the particular Circumſtances attending tt. 
Sit Robert Nightingale motng to the Eaft-Indies, tntrufted fram 
Cime to Cime Chamberlayn and Bohun with ſeveral of his Cf 
fets. To have an Account of which his Crecutor after his 
Death bought his Will agatnt them both. Bohun heought his 
Crots-Bul ta have an Aliowance fo2 feveral Watters, which he 
Had tranfated for Sir Robert, and on both Cautes he was Decreed 
to account, and ta Deltver all Books and Papers ——— 
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thereto on Dath before a Maſter, and to be examined on fuch 
Matters as the Watter Mould thtnk fit. Chamberlayn put int 
three infuffictent Anfwers, and in His Fourth more, that the Ef- 
frets of Sit Robert Nightingale were fo intermired with His own, 
as that He could not poſſibly render an Account of them. The 
Chancellor on the Dearing of that Caule being of Opinion, 
that the Plaintiff could Have no moe from Chamberlayn than 
his politive Oath, untels he could bp Cittnefies afcertain the 
Cfiets of Sit Robert: the Jlatntt filed a Will now againe 
Dodd the €recutor of Chamberlayn only, in over to have the 
Benefit of Bohun’s Teſtimony again dim. Mow the Chan- 
cellor upon the Heating of this Cãuſe fatd, that rt was a Right 
which the Plaintiff had to purtue the Cffets of Sir Robert 
wherefoever he could find them; and that as he could yet no 
Gatistatton from Chamberlayn by Hts Anfwer, tt was a proper 
Queftton to ask Bohun, whether he had not received any Effects 
of Sit Robert Nightingale from Chamberlayn, and that this was 
allowable in Over to charge Chamberlayn, notwithftanding 
pecan * might poſſibly charge himfelf. Salk. 283, 69c. 
r Vern. 165. 








The King and Hill. 


ME: Fortefcue moved fo2 an Information againſt a Bailiff fo2 How far che 
carrying a Perſon, whom he had under an Arreft, ta an hak —— 
Alehouſe againtt his TUL; this being an Offence again the Mtermeion 
late Act of Parifament, pafs’d in the laf’ Sefions, and this be ja, 
Raped notwithſtanding the Proceſs was out of the Common 

Pleas. He fatd, he did allow, that there was a Clauſe in the 

Statute, which gave the Party injured a Liberty to proceed tr 

a fummary Bethod, bp Petition to the Court ot of which the 

jrocels tflues; but he tubmitted ft, the Party had a Right ta 

wave that Liberty, and to_pocecd in the ordinary Courfe of 

Juſtice notwithſtänding. Che Court faid, that might be a 

Watter proper to he confidered of; fo made a Rule ta thew vide pot 
Caule. 1 Salk. 45, 460. 


Addey and Hutchinfon. 


HIS twas a UWrit of Erro upon a Judement in the Com- Whar thall 
mon Pleas; Cliant of an Original and CUarrant of Attop- be [ido be 
ney was afigned for Crro.. Che Dekendant came tn gratis 2-7 I 
without anp jPocels, and pleaded Inftanter in nullo eft erratum. which is af- 
932. Gill fatd, that by doing this the Oefendant has confelled fianed upon 
the Errors, for be has therebp prevented the Plaintiff from ta- Record 
king out a Certiorari to verify them. De fad there were twa 
Cales in Salkeld 267, 268. in Point to this Purpoſe. And there- 
fore be hoped the Judgment ſhould be reverted. Ghich the 
Court accordingly div. And the nert Cale being of the fame 
ee the Court reverled that Judgment likewife. 6 Mod. 
206, 236. 


Pyle 





Pyle and Grant. 


Vide 255 N R. Reeves moved now, that there might be a Trial at Bar 
in thts Cale nect Term. 992, Forrefcue oppoſed it upen 
an Ahidabir, that the Appellants Citcumftantes were fo verp 
finali, that he could net bear the Charge of it, He faid too, 
nett Germ was an ffluable one; and therefore by the Rules of 
the Court, the Crial could net come on then. Wut the Court 
fatd, the general Rule of the Court was, that Appeals ſhould 
fie tried at the Bar. Chep did allow, they might be tricd at 
Nifi prius; but tn Expertence thep never knew one tried there. 
hep ſato Suits of this Mature are filed tn the Law-Books 
Guts of Revenge and not of Satisfation; and therefore the 
Circumſtances of the Appellant were out of the Queftion. In 
Bowen’s Cale and Slawterford’s Cale the Circumftances of the 
Appeliants tere tn all vifible Appearance erceeding tow, but yet 
the Court there would not allow this Arnument of anp CGeight ; 
and both were tried at the kar. Che tecond Jnducement the 
Court thought likewife as tmmaterial as the Fir, for ina 
Cale of this iature, they Hhould certainly allow the Crial to be 
nert Cerm. Accordingly the Crial was appointed fo2 that 
Cime. Che Court then began to conlider of a Dap conventent 
fo2 it. Che Venire, thep fad, muft be tefted the firk Dap of 
ris Cerm, when the CUrit of Appeal was returnable, and not 
the Day the Warties appeared on. Che Crial, Judge Reynolds 
fad, might be as foun as the Diftringas is awarded and before 
the Return of tt; but as the End of the Cerm was fo near, 
the ſooneſt the Crial could be was the nert Cerm, and the Di- 
ftringas might be returnable the firft Day of tt, Wut the Court 
fad, that weuld be an inconvenient Dap for the Crial; how⸗ 
ever they might adjourn the Jury from that Day to any othet 
before the nert Return. Accordingly Tuefday tn nert Cerm was 
agreed to be the Day, And in thele Trials at Bar the Court 
fad, the Rule is always drawn up with a Claule, that the Ju- 
rp hall be ftruck by the Matter, without any ſpecial Direction. 


Shelton and Osborn. 


What fall be —JJ IS was ia ſpecial Aion wpon the Cale, wherein the Plain⸗ 
faid to be a tiff Declared, that whereas the Defendant had undertook 
good Decla- tg carry a Ware for him from fuch a place te {uch a Place, he 
Bien DID LALLY it accordingiy Wart of the Clap; but loft 1c in the 
broighta- Carriage; which he ſaid to his Damage of rol. AponDemur- 
gaintaCar- rer ta the Declaration, Serjeant Hawkins took feveral Croep- 
ier, tions. Che firft be took was to the Git of the Ation. Me fa 
the Plaintiff Had not Declared, that the Defendant was a Car- 

rier, and to by the general Cuftom of the Realm was bound to 

convey fafelp the Ooods he undertook to carey, in the prefent 

Cale therefore tt mutt be taken, that the Defendant was a meve 

private Perſon; but pet the Plaintiff has fet torth no Contide- 

rattan, and iberefore it appears upon the Face of the —— 

ton, 
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tion, that the Promiſe was merely a Nudum pactum; and con- 
fequently the Action would not fice. Chis he fain, went ta the 
Subitance of the Aiton; and therefore they had not hewn tt 
fpecfally fo2 Caule of Demurrer; he fubmitted it therefore, 
that the Aion could not have fain, tf the Clalue of the Ching 
undertaken to be carried had been ever fo great; but the Gatuc 
of the prefent Ching was fo inconfiderable in itfelf, that tf a 
good Conlideration had been laid, na Aition couid have been 
brought in this Court. Che other Creeptions he took, were 
{pecially hewn for Caule of Demurrer. Che firſt was upon an 
Aomiflion, that the Ocfendant was to be taken ta be a common 
Carrier. As to that he fatd, a late AE of Parliament for the 
pOrelervation of the Oame has made tt unlawful for a Carrier 
to catty a Dare, unleſs he has a Certificate, that it was killed 
by one who twas qualified; this therefore ought to have been 
{aid in the Declaration, that the Oefendant had fuch a Certi- 
ficate, 02 Otherwife the Pꝛomiſe would be to Do an unlawiul Ac. 
Che other was, taking if either Tay, that the Oefendant was 
a Carrier onot. Mow that was, that the Joromile ts anip 
{ain by Clay of Recital; and therefore not traveriable. Che 
Court fad, a common Carvicr is bound by the Law of England 
to conbey fately the Chinns delivered to him; and therefore 
without laping a general Cuftom, be muſt begin to carry, as 
well as perform ſately the Carriage of every Ching he has in 
Charge; and this without any erpefs Conſideration. An in- 
Different Perſon is not obliged without a Conlideration to en- 
ter upon the Carriane of Goods, he undertakes to convey, but 
if be Does, he mut perform it. This they fatd, was the Cale 
of Cogs and Barnet. And the Inconſiderableneſs of the Ching 
in itſelf could make no Difference as to an Acton being brought in 
this Court; becauſe tt minht be attended with great Peejudice. 
Chey then öbſerved, that the Statute Does uot make the Car- 
riage illegal in itſelf without a Certificate; but ontp {ets a Pe— 
nalty fo tt ta be recovered in a proper Adion. Andas to the- 
{aft Exception, they faid, the Promiſe was merely an Induce- 
ment to the Ation, the Witperformance only the Foundation of 
it; and therefore Non Affumpfit could not be the Iſſue, but Nat 
guilty. Accowingly J. Reynolds and J, Probyn being only tn 
Court, Judgment was given fo2 the Plaintiff, 1 Salk. 26. 


The King and Buckall. 


HIS twas an Dover of Baftardy made by two Juftices, com: What thall 

firmed by an Drder of Sefiions. 52. Strange took feveral Beare faid 4 

Exceptions to it. In the firft Place, he fatd, the Dyer ap- oi, Ho 

pointed the Sum of 2s. to be pad weekly, till the Child Mould porary. 

come to the Ane of twelve Pears, without ſaying, if the Child 
Mall be fo long chargeable to the Pari. In the nert place it 
appoints, that the reputed Father thall pay 4 1. to the Overſeers 
fo2 the Binding the Child out Apprentice, when it Mali come ta 
the Age above-mentioned; and does not fay, if the Child Mall 
CUant it; fo that though the Child ſhould be povided fo2 tn 
any other Clay, the Sunt mutt an he paid to the — — 
— P 
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De then obferven, that the Ower Did not appear to be made up- 
on Camplaint of the Pariſh. And hts la Creeption was, that 
the reputed Father is ordered tmmedtately to find Security fo2 
the cbeving thele Oders. M2. Strange then teok Notice, that 
there tags another Order of Seftions, which apyointed an At— 
techiment ta go againſt the Ocfendant for having difoveped the 
fir; and he ſubmitted tt, that the Court of Sefions have no 
Authority to fife ſuch Ppoceſs. 992. Yates and 992. Prime ar- 
gued ou the other Side. Co the fit Exception they ſaid thep 
muff alicw, that the old Authorities Bo lap tt Down fn meneral, 
that Overs of Wattardy, as well as other Orders relating to 
the 19002, muff be under the Limitation mentioned; but the 
later Authartties have been, that Orders of Baftardy need not ; 
and this they (aid twas founded upon good Reafon; fo2 there 
cannot be anp veafonable Tnrendment, that Battards who have 
no kind of Kindred, wilt Have JOobvffion from any Bodp, tilt 
fuch an Awe as ts mentioned tn the Dader. Co this Purpoſe 
the Cafes of The King and Stoke, Hill. 2 Geo. 1. and The King 
and Street, Mich. 13 Geo. 1. were Cited in Joint. Che fecona 
Exception tes, they fad map have been allowed formerly; but 
i 1 Ven. 366. it is erpefiy over-ruled by the Court. Co the 
Third they ſaid, the Statute of 18 Eliz. c.3. which this Order 
15 founded upon, Does not require that the Pariſh fhould com- 
plain, but gives the Juttices Power to make fuch Dyer, upon 
the Complaint of any other. They obferved too, that this Sta- 
tute authoriſes the Juftices to make what other Appointment 
thep in their Diſcretions hall think meet; and this thep 
thought gave an Antwer to the laft Erception. And as to what 
is ſaid upon the lat Owwer, they obferved, that though the 
(02D Attachias Mag In, that was to be underftood no more than 
a common Capias; but admitting that tt was, tt ts laid Down 
in Hawkins’s Pleas of the Crown, that every Court of Record map 

rant an Attachment. Che Court fad they were of the fame 

pinion as to the Anfwers to the theee fit Creeptions; hut 
they thought the two fat Erceptions good. Accowingly quaſhed 
the firft Order as to the laff Creeption, and the latt Oder as ta 
the CUhole of it, and confirmed the fir Ower as to the rett. 
Salk. 121, 122, 478, 480. 


Poulton.and Heath ver. Farrar. 


R. Reeves came now to diſcharge the Rule; and faid that he 

did allow the Court has gone fo tar as to reteale Perſons 

from Arreſts, which they habe been taken upon when attending 
the Gufinets of thetr own Suits; but he did not know, they 
had done this in any Cales, but where the Application was freſh 
before putting in of Bail; whereas in the petent Cale the De- 
fendant put ti Bail directly, and bp that has Cubmitted to the 
Jurisdidion of the Court. Che Court fatd tn the preſent Cale 
the Plaintiffs had a plain Delign in taking Advantage of the 
Defendant’s Attendance upon his former Suit, and a premed- 
tated Skeem in getting him here hy the Letter one of them watt 
to hint. Accerdingly they thought the Attachment ought to de 

I | 
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But upon the Plaintiffs agreeing, to Deliver up the Bail— ; 
Wond, and pay the Cots, the Court only ordered the Attach: 
ment te ie in the Water's Hands. Salk. 544. 





The King and Robe. 


A Perſon was bought before the Defendant, a Juftice of How far the 
\ jPeace, for Sufpicion of Felony. be ciearly acquitted Court will 
Himlelf of the Charge; and then infittca upon having Gatisfac- Ar ar I 
tion of the Party, that made the Complaint. Cpon which the acaint a Ju- 
FJuttice theeatened to fend him to Peifon, if he would not take tiiceof Peace 
an Dath, not to bing any Aion. And tended an Dath to the for tender- 
other not to mbit the Perſon acculed. Both Parties took the rs 27 slle- 
Daths accowdingly. Complaint was mave of this to the Court; egheel it 
and they granted an Information againt the Juſtice; netwith- 

ftanding there was no Jnfinuation offered of this being Done 

out of anp other Cliew, than merely to make [Peace between 

the Parties ; but the Court (aid, they would never fuffer a Ju— 

fttce of Peace to campel a JPerfon to take an Dath not ta take 
Gdvantage of the Remedy, which the Law has given him. 


} The King and The Lady Lawley. 


At the Dittinns after lal Cerm the Dekendant was tried wharhallbe 
re upon an Indictment for ſuborning a CUineſs not to appear “4 to be a 
at the Crial of one Japhet Croke. @ nreat many Gaviances 604 Pale 
Wwere then objected toa Have been between Croke’s Indictment (el supornation 
forth upon Record tn this Jnfoxmation, and Croke’s Indictment of Perjury. 
riven in Evidence. Che Chief Juftice did not chule to deter- 

mine then whether the Cariances were material o2 not; but a 

Rule was entred into by Content, that if a Cerdit Mould be 

given againft the Defendant upon the Werits, it ſhould abide 

the Event of the Court’s being of Opinion, whether oz no the 
Sbjections were of GUeight. 92. Filmer moved this Morning, 

that the Rule might be inlaryed till nert Term; becauſe bp 

Wittake the Aflectate refuled to deliver the Poftea to the Proſe⸗ 

cutor, andit could not be got out of his Dands till upon Ape 
plication the Chief Juſtice odered him to Deliver it; fo that the 
Defendant had not had Cime to have a Copy of it. 2, Kettle- 

by on the other Side fad, that thts was in the Nature of a 

Wotion for anew Crial, and that be fain could not be; becaule 

the Defendant was not prelent in Court, WBelloes he oblerved, 

that thig Motion ought to have been Within the four fir Days 

of the Cerm, though he Did allow, that a Defendant might 

move in Areett of Judgment at any Cime before the Signing of 

it. Che Court fa, thts was only a Motion to inlarge a Rule; 

and therefore it was not neceflary fo2 her to be ere. And Judge 

Reynolds faia in the Cafe of the Queen and Inchyn, Low 
Lechmere indeavoured, when be was Counfel, ta maintain the 
Dittinstan mentioned, but che Court there over-ruled it. Pow⸗ 

ever the Court fata, that they would not infarge the Rule, une 

jes the Countel would thew toa the Court, that fome of — 

jection 
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jetions required Confderation. Che Countel then ſaid, that 
one Dbyetion was, that Crokes Jnditment fet forth upon 
Reco. was recited ta have been found at Hicks’s-Hall per duode- 
cim Juratores; tut upon the Evidence it appeared, that feven- 
teen Perſons were upan the Jury, & non conftat, but all agreed 
to findit. Another Erception they took, was, that in the In— 
Ditment given in Ebidence Croke was charged with having 
forged a Leaſe f02 a Pear, referving a Pepper-Corn, fi legi- 
time demandat foret ; but in the recital of the Andt&ment the Re- 
fervation ts ſaid to be, fi legitime demandat fuiffer. To the firſt 
of thefe Creeptions the Court fad, that every Inditment 
founded by a Gand Jury ts always fad to be found by twelve, 
though more are concerned in the finding it. Wut the other, 
they thounht, deſerved moze Conlideration. Accowingly they 
inlarged the Rule till nert Cerm ; but ordered a Copy of all 
the Crceptions, the DOefendant’s Counlel intended to take, ta 
be Delivered to the other Side a Fortnight before the End of 
the Gacation, 


The King and The Mayor and Aldermen, &c. of the 
Borough of Doncafter. 


PON a Return to a Mandamus to reftore one Scot to the 
Ditice of Capital Burgels, the Defendants Cet forth, that 

the Borough of Doncafter was an antient Borough by Pꝛe— 
Ccription, and that they were incorporated bp feveral Charters 
from Wingy Edward 4. and Jamesr. and that at laff they re- 
ceived a new Charter from Wing Charles 2. tn whtch thett Mame 
of Corporation was {ettied to be, the Mayor, Aldermen, Capt- 
tal Burwefles, and the rett of the Burgeſſes of the fad Corpo— 
ration. hep farther fet forth, that by this Charter the Dayo, 
Aloermen and Capital Burgefles were appointed the Common 
Council of the Borough ; and that a Power was given them ta 
make whatever Orzinances 02 By-Laws thep in their Diſcretion 
ſhould think poper for the good Government of it. It was 
then fet out in the Return, that the Charter appointed, that 
there ſhould be thee Chamberlains, each of them to continue 
fo2 thee Pears, and that a new Chamberlain Mould be everp 
Pear fucceively chofen. Chat fit Perſons were to be nomi— 
nated by the Common Council out of the Capital Burgeſſes 
to ftand Candidates for thele Offices of Chamberlain; and 
that the Body at large were to elect which of them they thought 
roper fo2 that JOurpofe. Chat the Office of Middle Chamber- 
ain, was ta take Care of the Revenue _of the Corporation. 
Chey farther {et forth, that Scot was a Capital Burgels and 
eleted Chamberlain. Chat an Oath was adminiftred ta Him, 
in purfuance of the Charter when he fucceeded tnto the Truſt 
of Piddle Chamberlain, that he would ferve the Corporation 
With Fatthfulnets. Chey then fet forth, that the Capital Bur- 
nefles were appainted by the Charter to hold their Offices quam 
diu fe bene gefferint, nifi debito modo fuerint amoti. They then te- 
turn, that Scot behaved himlelf corruptly tn bis Office of Mid— 
Die Chamberlain, that the Accounts He gave in ta the ai 
I n 
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mon Council were falfe; and mention particular Inſtances of 
it, At laff they fet forth, that he was fummoned particular: 
iy ta anfwer thele Offences ; and upon His not giving a fuik- 
tient Anfwer to the Charges alledged againt him, the Common 
Counctl removed him out of the Coworatton. 992. Bootle 
argued, that this Return was tnlufficient. He fain im the firſt 
jplace, that he dio not think, that the Charge alledged araintt 
Scot was fufficient to remove him from bis Office, as Chamber- 
lain. Jt was true, he did admit, that Scot was ginity of a 
Breach of Cru; but not Cuch a ane, as amounted to a Gia- 
lation of hts Dath. He faid therefore, that he wiſtingſy alloy: 
ed, that Scot minht be called to account in a Civil Aetan, o2 pu- 
nifhable perhaps in a Criminal Oolecution ; but He fubmitten 
it, it was not fuffictent to Deprive Him af His Office. ide faty, 
an Offence of that Degree mut be the oeftraying the publick 
Epidences of the Ath ace acting Diredly contrary ta the 
common Intervet of the Society; o2 forme other publick Offence 
of the ſame Mature. Chele he thought were the Offences ne— 
ceflaty to a Deprivation; unleſs others could be objested againſt 
Scot, aS Citolattons of a pofitive Part of his Oath; but the 
Dath, be Catv, was only in weneral ; and therefore nothing 
could be infeed from that. And to this Purpole he reiien 
upon one of the Refolutians in Bage’s Cale. Dowever, he fatd, 
in the nert Place be Hould fubmit, chat a Wreach of Crutt in 
his Office of Chamberlatu could be no Reafan to deprive him 
of his Dice of Capital Burgeſs. Wut whatever mimhe be the 
Dpinton of the Court upon thele particulars he relicd upon one 
Ching, which would clearly prove the Return to be bav, and 
that was, that the Common Council have no Authagity to ve- 
pive at all. Chere’s no erprets Power given by the Charter 
to any Perſons to remove. Che only Authartty of this Bart 
therefore muſt be given by the Law; the Wodp at large then 
muff habe it in themſelves; o2 if the Electors were diſtinct from 
the Body at large, they perhaps in fame Cales might clatm tt, 
Where there is a meneral jPox er given them by che Charter to 
make what Renulations thep think proper fo the Government 
bf the Body, Belides, he faid, the Body at large have na 
right to Depeve a Perſon fram his Office, till he ts legally 
convicted of an Offence, unleſs they have a Power af this Sort 
given them Y Charter o2 Preſcription. And this, He atv, 
was another Refolutton in Bage’s Cale, founded upon Magna 
Charta. And the Judes have always had Co facred a Regard 
to it; that in Stiles 477. Rolls and Glyn, both Chick Juſtices, 
held a Return of this Sot tv be tutuflicient, though tt was 
Tet forth in it, that from Cime to Cime the Officers tn the 
Corporation had been removeabie. Co the firf of thele Points 
the Coutt were of Opinton, that the Offence was Cufficient to 
remove Scot from the Dice of Chamberlain; ag it was no 
collateral Watter, but what directly concerned the Office ttfeif. 
Co the lecond, they thought, it could not effet him in bis DE 
fice of Capital Burgels ; and this, though tt had been a dives 
Breach of Hts Dath as Chamberlain. Co the lat, they iatDd, 
the Common Council hav no Authority to remove ; though it 
they had been the tole Electors of Scot, they did allow, there 

Yyy might 
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might habe been a Foundation fo2 there doing it from the re- 
neral Authority yiven them of making Ordinances for the good 
of the Body. Accowingly granted a perempto2y Mandamus. 


The King and Woolfton. 


T HE Qttomep General now demanding Judgment araink the 
Defendant, M92. Worley ſtrongly urg'd, that he minht ve al- 
low'd to fap before the Court the Arguments he had prepar’d, to 
induce them te be of Opinion, that this was but a fimall DE 
fence to Society in general, admitting it to be any at all. And 
this, be hop'd, was the proper time ta lay thele Watters before 
the Court, to induce them to tmpofe a moderate Puniſhment 
upon the Priſoner. Wut the Court fad, that where tndecd the 
Mature and Circumffances of an Offence are not particularip 
fet forth upon Record, they do atic the Oefendant to no out 
of the Reco, te fet torth the Mature and Circumſtances vf it; 
and therefore when Judgment 1s Bemanded upon an Indickment 
of Battery, the Defendant's Council ts conftantip admitted toa 
lap before the Court Aidabits concerning the ature of tt, o2 
elfe to apply fo2 the Judge’s Report. Wut wherever the ature 
ano Circumftances of the Offence entirely appear upon the 
Record, the Court never fuffers the Council of either fide to 
harannue upen the Crime; but the Court ts ta judge upon it 
as tt ſtands vpon Record, and acceding to their Judgment 
upon it, the Sentence ts ta be pronounced. Chis, thep fad, 
is the conftant Cale of every Libel. Che prefent Cate was 
exactly the fame with that. And therefore the Court direklp 
proncuncD Sentence, that upon the theee fir Informations for 
the thee firft Books, the Defendants fhouid be fin’d 251. a- 
piece; fo2 the laſt be thould likewiſe pay the Sum of 251 and fo2 
that thould fie in Priſon a Pear from henceforth ; and then to 
continue tn Priſon ef Life, untefs be himlelf Hhould be bound 
in a Recognizance Of 2000]. and two others in the Sum of 
roool. each, 02 four in the Sum vl sool. cach, with Condition 
fo2 bis good Behaviour during Life. 


The King and The Inhabitants of Rifley. 


M* Clark came now to ſhew Caule, and cited a Cafe in 
Comberbatch 266 in potnt, Wut 992. Prime anſwer'd, that 
the later Cafes habe all gone the other way; and particutarip 
rely'd upon feveral in Salk. 481, 488, 489. the Court accowingip 
declar'd'themſelves to be of that Opinion. pon which 2. 
Clark then took an Exception to the original Order, that tt 
was fo2 the removal of a Man and his Cite, anda Bop anda 
Girl, Mow, he fay, it Docs not appear, that thele were the 
Children of the Wan and the Witfe. 992. Prime fad, that he be- 
liebd that Crception could not be not over; however that mould 
only make the Order bad as to the Childen. Accordingly the 
Court confirm d it as to the Wan and his CUife, and quaſhed 
itas ta the Childeen, Salk. 123. aie 
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Aflignees of a Commiffion of Bankruptcy againſt Lopes 
Alardes, Plaintiff, ver. Fenton, Defendant. 


Guildhall. A Zhneat was hoounht againſt the Defendant fo2 How far a 
rool. which fe bad received of the Bankrupt's Confidera- 

Woney. Upon the Evidence for the Defendant tt appear’a, for ov * 

that 841. part of it was given by Alardes ta the Defendant, a gay pot be 

Wonth hefore he became a Bankrupt, to be bail for him in all tia co be 

Gé&ions;, and this Ocfendant was an Officer tn the Poultryp- illegal 

Compter. Che remaining 161. was given ta the Octendant 

ifkewife about the fame time to pay Alardes’s Attozrep what 

ſhould be Due to him for Law-charges. . Che Defendant accoro- 

finaly patd the Attoep bis Will, which came ta eight Oumneas, 

before Alardes became a Bankrupt; the 71. 12s. rematning, was 

pad bp the Defendant fo2 ſeveral things belonging to the Suit, 

a3 putting tu batl, &c. after the Ad of Wankruptty, 2. Reeves 

objected for the Plaintiffs, that there was an Dyer made by the 

Comimon-Council of the City of London, that na Officer of et- 

ther of the Compters fhould be bail for anp Perſon; and there- 

fore that the 841. given ta the Defendant, was upon a yoin 

Conhkderation. Welines he obſerv'd, this could have been given 

with no other Definn but te defraud or delay the Creditors, and 

that was likewiſe another tilegal Confiteration, And 992. Paza- 

kerly urg'd, that this Ak amounted very near to an Mz of Bank: 

ruptey itlelf, within the Weaning ot the Stat, af 21 Ja. x. 19. 

And they both infifted, that the Payment of the 7). 12s. ag 

wold; as being for the Benefit of the Bankrupt after the Az 

of Bankruptcy committed. Che Chiel Juflice latd, that there 

was a ſtanding Order of the Court too, that no Attsoney Hhould 

be bail in any Cale; but the Practice bas conftantly been to ad- 

mit Dfficers of the Compters, snd Attornies toa to be bail for 

People notwithfianding. Co the fecond joint he was of Dpr- 

nion, that the Confideration was not fraudulent. But the laff 

Objetion he fatd was fatal. Accordingly the Jury found a Cer: 

Dit fo2 the Plaintiff, and Damages 71. 12s. 


Roberts and Mountford. 


Sy ages Beata es an Afton bought againſt the Dekend- When an 
ant as Adminiftratriv to oue Mountfourtney; anv fe- — is 
veral Counts were in the Declaration; one, whereitt Mount- prouee up: 
fourtney thas charg’d as principal Debto2; another, wherein he WAS ry Nore, 
charg’d as Security fo. anether. Cpon the Cvidence, a Letter how far the 
Was produc'd under Mountfourtney’s Mand, by which he certatnip Evidence 
charg Hinfelf in one of the ways, but this Promile was ta Mell be hid 
pay the Money at Lisbon within a Pear, whereas the Declara- po pecs... 
ration tas to pay the Woney generally. Cpon this 992. Faza- ion, 
kerly objeden, that bere was a material Gariance; and the{o2a- 
mife as {aid in the Declaration was much moze to Mountfourt- 
ney’s Diſadvantage, than that appearing upon the Evidence. 
De fad, as ttis laid, the Detendant could ſrot have — 

Cender 
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Cender at Lisbon, without pleading at the fame time a Cender 
to the Perſon of the Plaintiff; but ik the Ppomiſe had been 
fet out juftiy, a Tender at the moft notowous Jace would 
habe been ſuüfficient. Welides, the Oefendant might have agreed 
te pay a leſs Sum at any other Place tn Gatistaton; but as the 
Pꝛomiſe ts laid He could not. And he tock Motice iikewile, 
that the Difference of the Erchange af Woney ts often verp 
confiderable. 952. Reeves’s Anfwer to this Obje#ion was, that 
the Plaintiff bad Declar’d generatiy upon the Joromile, and noe 
pecially upon the Hote; and therefaye he readily admitted, 
that this Objetion would have been fatal, tf the Mote Hav 
been declar'd upon; for the Mote muft ve fet out, as it 
really is; but tn the prefent Cale, he hop'd, the Objedion was 
not material. Che Chief Juſtice tao was of Opinion, that tt 
was not; but he gave another Keaton, becaule the Ppomiſe was 
te indemnity the Plaintiff tn trufting a third Perſon; now he 
obferv'd, that the Plaintiff was already Damnthed ; and there- 
fore the Adion was only brought ta repatt the Plaintiff tn Da- 
mages. ow that, he laid, need net be fad with fo much 
certainty, as where the Aktien is to recover the thing ftleif. 
Cherefore be thought, the Occlaration was Food enough ; and tf 
there had been any of thofe thins, which the Ocfendant’s 
Council Had objeted might Have been, fhe ourht to have fet 
forth the Pzomiſe as tn Cruth tt was; and then ta be fure 
the would pave had the Wenefit of them. A Clerdtit was accord— 
ingly found fo2 the Plaintiff. Che Council then doubteda littic, 
which Count they Hould cake the Cerdit upon. Che Court ſaid, 
thep could net take it upon any Count tn particular, uniefs the 
Evbidence went toit. Wut at lat the Council fatd, they would 
take the Cerdict generally. Salk. 133. 


Patterfon and Col. St. Clair. 


How fas Le Guildhall. IN an Aion upon a South-Sea Contrak two Flues 
merch. | were Bireked to be tryd out of Chancery, Che 
may be read, Defendant had deny'd the Contra in bis Anſwer; and the De- 
by reafon = fig of thefe Iſſues was to try, whether his Anſwer was true 
thactheWit- g7 not. A Depolition was offer’d now to be read, but 952, 
pels bimfelf Narhh objected ta tt, that the CUttnels ought to have given 
and 6OfSs Ceftimony upon Oath in Perſon. 992. Reeves them pro— 
DucD another CUitneſs, who Cwore that_the firft was in Scotland. 
Gnd upon that the Court allow’) the Ocpofition te be read. 


Way and Nickfon. 
How far an 


Adion will’ Guildhall. HIS was an Aéton brought againtt the Ocfend. 
oat ai Rew: ant fo2 having commencd a former Afion again 
fon for com- the pretent Plaintiff, wherein he was nonſuited; and this with: 
mencinga gut any pobable Caule, Che Declaration lad, that the peetent 
former Ac- Defendant commenced His foamer Adion in oder to oiltrels 
ron agair® the prefent Jotamtitt, that be laid his Caule of Aaton to 361, 


without any WIth a Oefign ta hinder his Friends trom being batt fo2 im i 
Reafon. 3 
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per quod his Friends refs’ d to be bail for htm, by Weans of 
which be tay in JDoatfon for feven Wonths. Che former Aton 
twas brought for 361. fo2 Goods fold and delivered to the pe- 
fent Plaintiff upon his own Credit; tha’ they were bought fo2 
the Wenefit of His Waker. And now tivo Clitnefles ſwore pott- 
tively, that the prelent Plaintiff did buy them purely upon his 
Dion Credit. Wut 2, Reeves abjeted for the Oefendant 
that the Aion would not fie. He fad tt was moft known 
and certain Law, that tho’ a Perſon commences an Aiton a- 
gainſt another without any probable Reaſon, merely the’ Wa- 
lice to diſtreſs Him, no Ation will {te fo2 fuch Anjurp Dane, un- 
leſs it be attended with particular Damane to the Party. Che 
Satisfation appointed by the Law ts a Recompence by Cofts 
of Suit. Che only Colour therefore for the Plaintiffs com- 
mencing this pelent Adion, avifes from the Damage be ſuffer'd 
by bis Impriſonment. Wut that, he fatd, tas not to be attrt- 
buted to the prelent Defendant, but to the Plaintiff's Misfor⸗ 
tune of wanting Friends. be fatd, tf the jolatntt tn the fo2- 
mer Aktion had held the Defendant to batl in a Sum vaſtly ex— 
ceeding the Debt ta Demand, de mut Have allowd, he would 
habe been anſwerable fo2 it ina feparate Aéion ; but the Sum, 
In which the foxmer Defendant was held to batl in, DID not er- 
ceed one Farthing the Sum now pwd to be due, fram the 
Matter at leaſt, if not from the Servant. He fatd the Sum 
noW pvd; for the prefent Oefendant had not an Opportunity 
to prove it upon the former Crtal; an Agreement being popos’d 
and almoft entred into before the Crtal came on, and upon that 
the now Defendant fent away his Witnefles then. Che Chiet 
Juſtice he did allow, DID ower the Crial ta come on notwith- 
fanding; becaule the prefent Plaintiff was thenin Cuffody; and 
upon that the now Defendant was nonſuited. So that, he fatd, 
the preſent Plaintiff was not acquitted upon a fuil Hearing ot 
the Evidence on both Sides; but upon a Monfult; a Nonſuit 
too, the leaſt blameable; not ariſing from any Megltyence oz 
Dekect in the Jroceedings, but from a mere Surprate. Che 
Chief Juftice (ard, thathe was of Opinion, that the Impzifonment 
Which the Plaintiff fay under in the former Aition, was the Giſt of 
pꝛeſent one; and he thought ajuft Foundation of it. He fata 
too, be ſhould habe been of this fame Opinion, tho’ the Decla- 
ration had not laid, that the fornier Aton was bought out of 
any Fil-wiil, to give the Plaintiff diffrets. Accordingly be dt 
reed the Jury to find for the Jolaintiff, tf they belieyd the twa 
WMiitnefies ſwore falfe; but tf they believ'd thep ſwore truc, ta 
find fo2 the Defendant. Gpon which the Turp went out, and then 
bought in a Uerdict fo2 the Plaintiff ta 301, Salk. 14,174. 


222 Wat- 
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Watlington and Wilkinfon, & al’. 
Watlington and Brand. 


How far the Canc. F°HESE were two Caules, wherein the Defendants 
——— were charged with carrying on a Fraud in 1720. bp 
isa good UwWing People into a Bubbie, called the Orkney-Fithery. Che 
Plea toa Bill Wills were bought to have a Dilcovery of this Fraud, and 
ina Coure the Money refunded, Che Oefendants in the fir Caule plead- 
of Equity. py the Statute of Limitations in War to the Ditcovery; anv 
by (Clay of Anfwer, fet forth in particular, that there was na 
Fraud. Che Defendant tu the fecond Cauſe fet forth, that be 
was only Cafhter to the Proprietors, and barely as to that Dart 
of the Gill, which required him te refund the Money the Abven— 
turers had put inte his Hands, pleaded the Statute of Limita- 
tions ; and Denied that he knew any Ching of Fraud o2 that he 
was one of the Managers ; and for Aniwer laid, that he was will⸗ 
ing to make a Difcoverp of any Ching he knew, and readp to 
account, if the Court ſhould be of Opinion, that he ought to 
DO fo. Che Solicitor: General was Counfel for the Defendants 
in the firſt Caufe, and urged, that tt was moft known and cer- 
tain, that if their pad been no Fraud ſuggeſted in the Will, 
the Plaintiffs could not come into a Court of Equity and 
pray Relief, when they had ftaped too late for Having any ut 
the Courts of Law. And as to the Foundation of Fraud, tt 
was Difcovered from the very firft, and there was equal Keaton, 
‘that a Complaint of this Got ſhould be confined to be made 
Within the Cime itmited by the Statute, as anyother. And 
this, be fata, was clearly allowed tm Lord Warrington’s 
Cale, that was fately before the Moule of Lows and the 
‘Judges required to attenDin it. Wut the great Debate in that 
Cale was, if a Fraud ſhould Happen to be detected after fir 
Pears, whether the Party was too late to apply for Relfet. 
Che Moule of Lows were indeed of Opinion, that the arty 
‘Was not too late tn that Cafe; but the Difficulty they had up- 
On them in getting over that Joint, wasa full Argument, that 
thep well were fatisfied, that he would be too late in the other. 
Low Chancellor. fad, that this twas a Matter which well 
deſerved fome Conſideration; but thought clearly, that this 
Plea could not be a War to the Plaintiff's requiring a Oil 
‘covery of the Fraud; and then indeed it might be pooper to 
confider whether the Plaintiff knew of ft fo faon, as to have 
been obliged to have brought bis iil before, Accowinglp his 
Lorwhip owered, that the Plea ſhould ftand for an Anfwer with 
Liberty to ercept. Doweder to the Plea of the Defendant in the 
fecond Caule, the Attorney Oencral fatd, that he hoped tt ſhould 
be Diredly allowed for a War. Me fatd, tt was not pleaded tr 
War of a Difcovery, but merely to the refunding the Money 
tothe Adventurers, upon account af the Oekendan’s being 
oniy a common Cahier o2 Banker to the JOreprtetas, with- 
out knowing any thing of a Fraud in the Velſign. bet * 
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faid, was erprefsly ſworn by the Anſwer. Che Court faid, that 
if this was Cruth, mo certainly the Plea would be noon; 
but However tt would be proper to be fully confidered of upon 
the Dearing ; and accordingty ordered this Plea likewiſe ta 
ſtand for an Anfwer, &c. Salk. 424. 





Vaughan ver. Guy & al’. 


Chancellor’g ohh as Plaintiff mought bis Witt agains Wher s Bil 
the Defendants as Crecutos of one pine cao 
Webfter, partly fo2 Money received to His Cle, partly fo? Executors, 
Wufinels Done as an Attornepy, and fet forth tn that the CUill how fara 
directed the Crecutars te pay this Money. either af the De— — one 
fendants put in any Anfwer; and Guy only pleaded in Bar thee eae 
Statute of Limitations. Che Sollicito, General and M92. Lut- joved of, 
wyche argued for the Defendants, that though art of the fir : 
Pears runin the Cime of the Ceftator and {Part in the Cime 
of the Crecutors, that could be no Objection to the plaintiffs 
hetug bound by this Statute. Che only Matter the Plaintiff 
rejies upon to diſtinguiſh his from the ordinary Cale ts, that 
the Will has direded the Ceftatoys Debts to be patd, that 
this ts a Debt as well as any other; and in this Cale elpett- 
aliy it muft have been bis Weaning, that tt ſhould have been 
paid, becaufe at the Cime tie Ceftator died the Debts could 
not babe been barred. Wut the Counlel urged, it was true 
indeed, Where a Will directs, that Lands ſhouſd be fold fo2 the 
Payment of a Mans Debts, thefe Debts as well as any other, 
thall have the Wenefit of the Sale; but tn the peelent Cale 
the Direiion to the Exccuitors is in nothing particular, and 
Differs in no refpez from what the Law would imply without 
it. And the Sollicite2 fad, the Arguinent, which ts dawn for 
the Plaintiff from the Celtators dying before the Cime was 
out fo the Payment of the Oebt, and the Inference made 
ule of fram thts, that be mut have deligned this Debt fhould 
have been patd, as well as the refi, divedly turns the other 
Cap ; hecaufe it cannot be fuppoted tn this Cafe, that he 
Had any Thing particular in his Choughts. Wut tf the Ce- 
ſtator bad lived berond the Cime when this Debt was de- 
mandable, a fabourabie Argument might Have been dawn 
fo2 the jlaintiff, that the Ceftatoys intent was to po- 
Vide in this Wap fo the Payment. 92. Lutwyche obſerved 
too, that formerly it has been made a Doubt of, whether Attor- 
nies and Sollicitezs are bound to being thett Aitions for their 
Fees within the Cime limited by the Statute for ordinary 
ales, becaule thete Oemand appears upon Record; but 
this Watter has often been over-ruled fince; and the Chan- 
cellor (aid, it was fo by Lowd Chief Guftice Holt, 952, Lut- 
wyche concluded bp faping, that the peinctpal Josint in the 
pꝛeſent Cate had beeu erprefslp determined by the MWafter of 
tie Rolls, and confirmed by Lo Macclesfield. Che Chancel- 
102 fald, that_howeber proper the Subitance of the Plea 
might be, the Defendants could have no Wenekit of it as it 
1S 
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is pleaded ; becaufe it is a Plea OF one of the Erecutors only, 
and the other has not fo much as put in bis Anfwer. Exe— 
cutozs indeed map fever in pleadine, but both muft fap 
fomething. And this, be fatd, was a fettled Rule tn Law 
and Cquity, untefs upon the Statute of 9 Edward 3. where 
it is pꝛovided, that if one Erecuto, Does not appear upon 
the O2rand Diſtreſs, Judgment fhali pats however upon tie 
Plea of the other. According the Plea was over-ruled with 
Liberty ta have the Benefit of the Statute of the Limita- 
tions upon the Dearing of the Cauſe. Salk. 154. 1 Mod. 246. 
5 Mod. 243. Salk. 278, 312. 





Bourke and Bridgeman. 


How fara Chancellor’g scree Rite Plaintiff brought His Will to have 

repre an Account of {uch Wart of the jer: 

count fhall Conal Eſtate of one Alexander Dempfter, aS Was not compat: 

be good in ſed in a ftaten Account. Che Letenvant pleaded the ftated 

a Court of Qccount in War. Che Attorney General Defended the Plea. 

Equity. = He fatd, the Account was agreed to be made of all Watters 
concerning this Perſonal Citate, which the Parties mutual- 
Ip clatmed a Right to bp the Statute of Ciftributions ; ac: 
cowingly the Account was made tip and fettled; and pet the 
Plaintiff would now come and Demand a Difcoverp of partt- 
cular Items ſuppoſed not to he comp2ifed tn it, but fill at the 
fame Cime allow the Account to be rinhtip taken. De ob- 
ferved, that this was contrary toa the common Motion of 
proceeding. Cither the Icems mutt be Denied in particular bp 
falfifping them, 02 faying they were not allowed, 02 elfe a Sur- 
charge mutt be bought in. Wut tn the prefent Cale neither 
of thefe Mays ts taken; fo that the Plaintiff wovld unravel 
the Account without pointing out one Crro2 tn it, Accordingly 
the Chancello2 faid this muff not be fuffercd, and therefore the 
Plea was allowed. 1 Vern. 179, 180. 


Heaton and Hugell. 


Hew — Chancellorꝰs Houle pe Plaintiff bought bis Will ta have 
cote elie | the Benefit of an Cquity of Redemption 
ed toredeem OF & Mortgage, which was mave in 1699, and upon which the 
a Mortgage Scfenvant entered and took Poſſeſſion in1703. Che Defendant 
by Reston of pleaded His Continuance tn Poſſeſſion foꝛ 23 Pears, and hoped 
the length of therefore that the ill Mould be difmiſſed, which was becught in 
—* 1726. Che Chancello2 tai, a Statute Has provided, that na 
Perfon Hall bang an Cyetment after having been out of Pot 
feffion 20 Pears, and unlels the Circumftances are particular 
he thought that a good Rule to guide this Court in Bedemp— 
tion of Doatgages; fo the Plea was allowed. 2 Vern. 377, 

419. 


4 Term. 


oem 








Term. Hill. 


4 Geo. TT i729. 





The King and The Duke of Bedford and others. 


R. Huffey moved ta have Inſpection of the Publick vide 242. 
Wooks cf the Coxyporatian of Bedford Level. Che 
Court fav, at prefent the Cime twas not out fa 
’ making the Rule abfofute for granting the Anfoa- 
mation ; and that tt did not therefore as pet appear but the 
JProlecutor might be a common Informer, who had a Mind 
only to unravel the Secrets of the Coꝛpoꝛation; and upon that 
Account they refuled ta grant this Wotion tn Webhalf of the 
JP rolecuter, till their Houid be fomeCvidence {aid before them, that 
the Parties protecuting were tntereffed in the Corporation. Che 
nert Day 92. Hoffey produced the Affidavits, which the Drigtnal 
Rule twas made upon for granting the Quo Warranto; and bp 
them it DD appear, that the Parties protecuting were Parties 
in Intereſt. He cited two feveral Precedents, where the 
Court Had granted Rules of this Mature on Behalk of tuch 
Jrolecutors before the Deiginal Rule made abfolute ; and par- 
ticularly be mentioned thole of The King and Hughes, and Ap- 
pleby’s Cale. Che Court accowdingly granted the Motion, 


Jones and Newbank. 


mM: Kettleby now produced an Affidavit, that they had De- vide 252. 
Mandedthe Plaintiff's Place of Above of the Attorney, 

and likewife the Coffs of the fozmer Motice of Crial; but 

that the Attorney had dented to comply with either of the Re- 
quefis ; upon which he moved, that either the Attorney might 

pap the Cofts of the former Motice of Crial, o2 Proceedings 

might be fad. Judge Reynolds faid that he thought the po- 

per Wotton was, that Service upon the Attorney might be goon 
Service, And accordingly the Court made that Rule, 


4A Williams 


274 Term. Hill. 3 Geo. Il. 1729. 





When Debr 


is brought Williams and Elms. 
upon a Re- 
hance - — 
scant Bail FYEBT upon a Recogniſance of Bail was brought after 
after aWrit Giirtt of Erroꝛ allswed upon the Principal Juüdgment. 


He — 992. Marth ſatd, that it was true the (Urit ct Crro2 was no Su- 
arote opt. perfedeas th this Igion; but yet in the Cale of Archur and Myo- 
cipal Judg- net, the Court faped the Poreceedings again the Batl upon 
ment, upon their entring into a Rule ta furrender the principal in four 
what Terms Days after Afirmance of the Judgment, 02 pay the Condemna— 
ae tion-mencey. And therefore he praped the like Rule tn thts Cate; 
ceedings in Which the Court granted, 

fuch Aétion. 


The King and The Lady Lawley. 


Vide 263. Ge vent Eyres moved now foza new Crial upon account of 
the Clarfances. Che other Side tulifted, that the Deken- 
Dant cught to be herein JPerfan. Wut ta that be antwered, 
that thefe Clartances tere infifted upan at the Criai, that the 
Countel for the Defendant would then have defired a Spccial 
Gertie, but the Chief Juftice propoled, that ik the Jurp ſhould 
connie the Defendant upon the Werits, the Hould Mil have Li- 
herty of taking Advantage of the Gariantes upon Wotton. He 
ſaid therefore, that they ought noc in thts CHap te loſe any Qn- 
vantage, which they would have Hada Right to, if the Gerdick 
Had been ſpeciat; andit it had been fo, no Doubt of if the De- 
fendant would not have been oblined to appear in Perſon; anv 
fa was the Cafe of The King and Hayes. Che Court fain, that 
was certainly true; but the Chiet Fuffice obterved, that no 
Wention was made at the Crtal of a Spectal Gerdict. And thep 
all anreed, that tt was a general Rule, that wherever a Defen- 
Dant is convicted of an Offence, for which, ik be was prefeut at 
the Cime of the Condition, they would commit Him, tn all 
fuch Cates the Court requires His being pelent, if he would 
move fo2 a new Crial o2 take Advantage of any Erception. 
And Judge Reynolds fatd, he remembed a Cale, where a Per— 
fon was committed, even upon a Condition for a Libel. Ac- 
cordingly the Court refuled the Wotion at prefent. 


Robinfon and Noble. 


How far a R. Common Serjeant moved fo2 a Procedendo in an Aion 
to of k of Ocht upon a By-Law of the City of London, which re- 
rot imploy « trains Citizens from ſetting Foretgners at work after Hotice. 
Foreigner to De {aid this By-Law has alveadp been alloted in two Cates; 
work in his Otte tt that of Player and Pettit, Sid. 269. the other tn that of 
Bufinefs. Robinſon and Parker {aft Cerm in the Common Pleas, Accozn- 


Vide pot ingly the Court made a Rule to Hew Caute. 


J Caftel 
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Caſtel and Bambridge. 


HE Trial in this Cafe was to come on at the Sittings on vide 240. 

Monday nett. 952. Kettleby and 992. Strange moved fo a 
Rule upon 992. Tanner, an Dicer at the Old Baily, ta attend at 
the Crtai with the Inqueſt and the other Proceedings taken bp 
the Corner, when he fat upon the Body of the Appellants 
Husband. A Copp of the Jndtment, thev fatd, they had na 
right to, as the Charge was a Charge of Murder; and there- 
fore, unleſs thep could obtain the Rule thep prayed fo2, ther did 
not know, what Remedy thep could have. Jn other Cales the 
arty has the Wenefit of Records by taking Copies of them; 
and where Copies of Recows are ſuggeſted ta be made up tong 
upon Ciirits of Erroꝛ out of the Common Pleas, the Court 
orders the Officer to attend in Perſon with them. Che Judges 
too of this Court, they (aid, were always in Commifiun at the 
Old Baily; and that thep thoundt a farther Reafon, why the 
Court might particularly grant the Wettan tn the prefent Cale. 
Cie Court fad, the Attorney General na doubt of tt, might 
Iet them have the Wenefit of the Poccedings before the Cara- 
nev; but thep dtd not fee how this Court had any Ching to da 
with) an Officer at the Old Baily. And as to the Jnftance men- 
tioned of the Officer cf the Common Pleas, the Court fatd, 
the Reafon fo2 that was, that there ts a fuppolen Contempt in 
diſobeying the CUrit direded to him to certify the Reco below. 
Che Dekendant's Counſel then payed, that a Rule might be 
made upon 952. Cotton, the Clerk of the Papers to attend with 
the publick Books cf the Fleet-Prifon. Chey fatd they doubted, 
the Commen Pleas would not afitt them with ſuch a Rule, as 
the Caule was tu this Court. Che Court ſaid, they did not think 
Gaoler's Books were publick ones; but if any Rule of this 
Sort could be made, they thounht the Common Pleas was the 
properci Court to make ttin. In an Afttan for Fees, this Court 
would not make fuch a Rule, tho’ the Conimon [leas might. 
At lati the Countel moved fo2 a Rule upon 992. Clark to attend 
With the CUrit of Appeal. But the Court ſaid, bp Law they | 
Had a Right to have a Copy of it; fo that Part of the Watton Vide por 
was .tefuled iikewife. 


The King and Gohaire. 


iy an Infomation filed tn the Attomev Generals Mamie, fo2 —— an In. 
Beating a Cufiom-joule Officer, the Pꝛofecutoꝛ had given revere 
Notice of Crial, but not counterimanded it, till the Sefeñdant he pee, 
had retained bis Counſel, and was readp ta attend; upon which fecutor hall 
992, Kettleby moved fo2 Cofis. Wut 992. Mafterman inkormed nor pay 
the Court, that in Informations of this Mature, where the Co*s. 
King’s Mame is moe than bareiy made ule of, the Crown rie- 

bet receives nor pays Coſts. Accawingly che Court vefuled the 


Wotton. 
Pyle 
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Vide 255, 
260. 


How far an 
Elegit may 
be amended. 


How far a 
Defendant 
fhall not be 
allowed 

to make a 
Waiver in 
Prejudice of 


his Bail. 


Pyle and Grant. 


HIS thas the Day appointed for the Crial at the Gar; amd 
accardingly Serjeant Chappel moved for the Defendant, 
that the Appellant might becalied, He fad that he bad Afhida- 
pits to provuce, that the Appellant Had not all this while fo 
much as demanded the Freeholder’s Wook of the Ander⸗Sherifk 
62 his Anent above; and vet a Crial at Bar was erprefly ap- 
pointed for ta Day, 992. Fortefcue on the other Side (ard, that thep 
Had an Affidavit to praduce, that they had Demanded them of the 
late Digh Sheriff, but that he refuled to give them, becauſe he was 
jut going out of bis Diice; that they had Demanded them Itke- 
wile of the prefent Dinh Sheriff; but that he refuled to deliver 
them, becaule be was not {worn into bis Office. Cherefore he 
ripen, that there might be a tarther Day given ta the Parties 
to appear. Che Court faid, that the Appellant is by Law de— 
manDdable on every Day that is given Him ty appear bp Cart a2 
by the Roll; but that they could not recow the Honluit, be— 
caute the Venire was not produced, nor the Koll in Court. 
They ſatd, there might be Reafon to think, that the Cntries 
were not properly made up upon the Roll no moe than a proper 
Care taken to prepare fo2 Crial; and therefore they made a 
Rule, that no Entries of thts Sat ſhould be Cupplicd. Chey 
fatd tikewife, that at prelent there was Cufficient Reafon to bail 
the Defendant for the affeted Delay; and accowingly took his 
own Reconnifance in 5001. on the Civil Side ta the Appellant 
himſelf ta appear on the laſt Day of the Cerm. 


Blunket and Freeman. 


Mi’ Kettleby came ta thew Caule, why an Elegit ſhould not 
be amended, which recited the Judgment ta be Georgii 
nuper Regis, whereas it ſhould be anno Regni noftri. De fatd, that 
whatever Power the Court might have of amending CUrits of 
Execution, yet he hoped the Court would not do it, as this 
Cale was citcumftanced, becaule the Defendant Had not ontp 
rot Poſfeſſon upon the Elegit, but had agually bꝛought an 
Ejetment. 92. Strange fatd, that that twas the verp Keaſon, 
why they wanted the Amendment; becaule as this Crit was, 
thep could not maintain their Cjetment. Accordingly the Court 
made the Rule abfolute; becaufe there was the very Judgment 
produced, which warranted the Amendment. 


Myonet and Broom. 


N R. Reeves moved to flay Pꝛoceedings againſt Wail, for 
there having been a Non pros’ waived tn the ortginal Ac 
tion ta the Prejudice of the prelent Defendant, Che Court 
fain, if the Non pros’ was trregulat, the Wail was bound b 
the CUaiver ; becaule the Party only O10 that voluntarily, ws: 4 
I y 
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the Court would have compclicd Him to have done; but tf the 

Non pros was regular, there was an Cnd of the Aiton as ta the 

Bail; and confequentip the Agreement of the Partics could not 
continue itagsto them. Upon which the Courc made a Rule ta vide por 
ſhew Cauſe. 


The King and Muntoe. 


R. Yates moped to quaſh an Indicktment for etercifing the What thall 
rade of a Baker, the Defendant not having terved a legal Us wy to be 
Apprenticehip. Che Erception he took to it was, that the Crate —— 
was not {aia to be uſed infra Regnum Angliz at the Cime of the exercifing a 
Gt. Che Court fad, the Crade of a Baker was within the Trade wirh- 

Wows of the At; and no Averiment of the Crade’s being uled at out having 

the Cime of the A# ts neceflarp, but where the Crave only falls “tre4 =” 


Apprentice- 


within the general Conciulion of the Claule at lat. Thuis 


Hatton and Hatton. 


How far a 
Ms Strange moved fo2 a Jd,0htbitian to be DirexedD to the Suic will noe 
Pꝛerogative Court of the Archbifhop of Canterbury, faQ lie in the 
their Holding Plea there upon a Libel againſt an Crecuto2 fo —— 
DiFribution, and cited the Cale of Perit and Smith. J. Reynolds for « Ditri- 
fata, Wills of this Gort were allowed tn Chancery; Lut the bution of an 


Court granted a Rule ta Hew Cale. 2 Vern. 648, 650, 737. Inteftare’s 
ate. 
Vide poft 


Holt and Ward. 


LS) pcre moved to plead double, Inkfancy in the Plaintiff vide ante 

and Non Affumpfi. Me ſaid, as this Cale was Jntancy tn 247. 

the JOomifee would make the Promtſe without Remedp, as 

niuch as Infancy tu the JOromilo2; becaule the Conſideratton of 

the DOefendant’s being bound by His jDomile of Warriane ta 

the Plaintiff, was, that the Plaintiff was hound by her Pꝛömile 

of Warriane to the Defendant. Che Court faid, tt might be 

proper to be confidercd of, how far the plea was good. But , pol 333. 
Hranted the Watton. ; 


Way and Nickfon. 


ME: Reeves moved fora new Crial, for the Clerdia’s being Vide ante 
againſt Evitence. De Cato, that there were two CUit-268. 
nefies, that {wore directly for the Defendant, that he hada good 
Caule of Aion tn the former Suit againſt the Plaintiff; anv 
that was enough to make that Suit not frivolous noz veratious; 
whether the Cittnefles ſwore faife o2 not. Cie Jury indeed are 
Judges of the Fak, whether the Cittnefles did Cwear falic; but 
the Court are Judges of the Law; Whether, admitting they 
pid fo, the Atton is malictous. Che Chit Jultice reported the 
Fak tobe fo; and he and the Rett a the Caure agreed, that 

+ y 
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the firtt Action could not be (aid to be malicious; an® accerdingIip 
the Court granted a new Crial. i 





The King and Saunders. 


When an io Dtfon was made to quaſh an Indikment, try'd at the 
di&ment is Quarter-Seoens, for the Caption’s being wang ; it be: 
found ac the ing ad generalem Quarterialem Seffionem Pacis, without ſaying per 
Whar that 2djornamentum. The Cale of the King and Walker was cited, 
not be faidto WHICH was an Dwer of Seſſtons; and there this Exception was 
be a good allows. Che Court fad, tn Orders of Removal, no doubt of 
—— it this Creeption is fatal; becauſe the Statute requires, that 
mente Whe Order oteld be adjourw’d bp Appeal to next Qwarter- 
; SHeflions. Put they did net think, this fame Ching was ne- 
ceflary te be latd in Indiäments. Doewever upon 2, Abney’s 
faping (who was not concern'd in the Caule) that he md net 
know, but the Statute of Hen. V. which appoints Quarter- 
Seſſtons, might by Conftrugion require, that they ſhould he 
kept on by Adjournimeut trom one to the other; the Court fain, 
the Caption would cectainiy gave been govd, tf tt had been ad 
generalem Sefionem generally; but as it was, they would confider 

Of if; and accordingly mate a Rule to Hew Caute. 


: Townfend and Brown and others. 


What fhall ° R. Lee came to ſhew Caule upon a Rule, why Orocect- 
be faid to be ints upon a Bail-GBond ſhould not be fad tn two Adtons, 
ee Che firtt he ſaid was a joint Adion, wherein thee mere Dekend— 
pecial ©™" ants, who were Partners in Crade. Jn that the Plaintiff had taken 
at Afinnment of the Wail-Wond, becaufle anip Brown had given 

feecial Wath, and the others had not appears. Che fecend At— 

tion was againt two of the fame Ooefendants, and an Afign: 

ment of the Wath word was taken tn that likewife, fo. want 

of Batis betng given above at all. Wut 452, Pazakerly on 

the other fite fad, that in the fir Adton the Pproceedings were 

intirely irregular, becaule all the Defendants had net appear’d, 

and the Sut was by Wil; and tt fs a certain Rule, that a 

Party muft be in Cuftodia Marefchalli, before Ge can be DeclarD 

anatnf in that Clap. Indeed there the Proceeding fs bp Ou— 

ninal, fome of the Defendants map be proceeded again bp Dut- 

1awy; and then they are outlaw'd, the Proceediñgs are regu— 

fav anatnit the ather upon the oginal Ackton. So that, be fara, 

the Delivery of the Declaration ta Brown’s Attomep in the 

Mame of all the Oefenvants, muſt be intirety trefiecual as to 

Cartping on the Proceedings in the Cauſe; but pet that Ag mutt 

be,a water vf Watl above beinw to be put tir; for tt atually fup- 

pofes it to bake been Done already, Cen as ta the fecond Ac— 

tion 92. Fazakerley fain, that the to Defendants were Wank: 

rupts at the Cime that Vail was given ta the Sherif; that 

the Plaintiſt had atually come tu ag a Crevita? under the Com— 

miflion; and theretore the Court would noc tuffer him te take 

His Remedy at che fame Cime againſt the Wai. Che Court ar. 

4 cordingly 
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cordingly made the Rule abfolute in the firft tion, and fain, 
that {pectal Watl was clearly waiv'd; but pet that they thouln 
confider the Acceptance of the Declaration by Brown’s Attoruep 
fo far an Agreement to appear for all tie Defendants, as to 
make him find common Warl accowingly. But as to the fecond 
ition, they thought the Ahbavit was not pofitive enough as to 
the Fad; fo enlarg'd the Rule fo. a Day o2 twa. 


Anonymus, 


M* Fenwick mov'd fa2 an Information in the Mature of a How far the 
Quo Warranto agatliſt one Watkinfon, fo2 takting upon bim — will 
the Office of Petit-Conſtable, and agatüſt teveral others £02 torematian 
chocling him, De taid, a Watter of Right was th diſpute; in Nacare of 
the Inhabitants of the Cown clatming this JOrkvileme af na- a Quo-war- 
minating Cenftables, as of commen Right; Lord Molineux, fe hal 
as Lod of the Mano. Wut the Court fatd, no doubt of it, Opa, oa. 
the King has a Right to cat! any one to Account by his CArit fon of rhe 
of Quo-Warranto, fo2 erercifing any Publick⸗Offite, be it ever fo fmallnet of 
(mali; pet we don't ule to grant Jnformations tn the Wature the fice. 
of them fo2 fuch inferior Offices. And Judge Page fatd, that he 

Did not know, the Court Had ever gone fo far as ta grant them 

againtt Digh-Conftables, They (aid however, they would grant- 

a Mandamus to Cweat tn the Derfon nominated on a proper af— 

fidavit, And accordingly 92. Fenwick faid, he would yet fuch 

a one. 


Hornby aad Cornford. 


HE fait time this Watter came on a Rule was made by vide ante 

Confent, that the Defendant ſhould hing into Court what +75- 
Sum the Watter ſhould appoint, and that all Proceedings thauld 
ftay. 992. Draper produc d now an A&hbavit, that the Defendant 
had been ferv’a with the Rule of Court, and Appointment of 
ihe Mafier to being 541. inte Court, but had negic&ed to hang 
in any Donep at ail; and theretore he mov’, that the Plaintiff 
night be at Liberty to fign bis TJudament, But the Court 
fatd, at prefent they were net fo clear of Dpinion fo2 the Plain— 
tiff, and therefore could not give Judgment without hearing 
the Watter again. Che direst way they (laid, teas to tnforce the 
Rule bp Attachment; but that they could net da neither without 
Ahidavit of perfonal Service. 


Brown and Kendal. 


N an ition of Covenant, wherein there were two Cottnts, How far the 

one fO2 Rent, the other for Repates, 992. Draper mov’a to pour 
being the tat thee Quarters Rent tnto Court, and that Wra- 5275, 
ceedings might be aid upon that Count. We fatd, chat more agion on 
Kent modeed was Due, but net from the Defendant ; faz he wag bringing into 


only Atiguce from that time; and cited the Cale of Rifley and Court whars 
Jones bona fide duc. 
3 
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Jones, Paf. 9. of the late Queen, where the fame Rule was made. 
Che Court would not make that Rule; but upon Oebate thep 
mate another, that upon binging into Court what Rent was 
Demanded, it thould be referr'd to the Maſter to fee what was 
Due by the Defendant, and that upon payment o€ that with 
Cofts, all Pꝛoceedings Hhould be aid upon that Count. 


Juſtice and Jones. 


—— a Me Reeves and 992, Lee movp'd fo2 a Mandamus to be Diregted 
— to 2. Betteſworth, Judge of the Prerogative Court of 
Ecclefiati- Canterbury, to grant a Preobate vf the Cail of 1020 Lon- 
cal Court co donderry, upon an Afidabit, that the Judge had refuled to grant 
grant Pro- it, till there hould be a Commiflion of Appraifement erecuted, 
sa ofa J Cale in Raymond, 235, was Cited, there the like Motion was 
y granted. Accerinaly the Court granted it in the prefent Cafe, 
Without making a Rule to ſhew Caufe for the Jnconventence of 

a Delay tn a Watter of this Mature. 


The King and the Duke of Bedford and others. 


Vide ante HE Defendants came now to them Caule, why the Rute 
— ſhould not be made abfolute for the Information. 992. Lee 
ſaid, that the granting of thele Informations tn the Mature of 
uo Warrantos, was Difcrettanary tn the Court, as well as the 
granting of any other. Jn the Cale Of The King and Grant, an 
‘{ntoznation was mov'd for agatnſt an Officer of a Co2po2a- 
tion, for not having renouncd the folemn League and Cove- 
nant, and refus'd by the Court, becaule ‘twas after ſome length 
of Cime. For the fame Reaſon another Jnformation of the 
{ike Nature was refusd in the Cale of the Wing and the 
Cown of Bridgwater, where an Officer had omitted taking the 
Daths in a proper Crine; fo that, he tad, the Circumſtances 
of the Cafe will be the Guide to the Court's Direction. Che 
Complaint again the Ouke was, that after he was eleited 
Governo2, the Oath of Office was adminiftred to him tn an 
ileal Manner, and yet under that Oath he prefided, and 
ated as Governo,, Mis Eledion was in the Fen-Office, as tije 
Statute requires; but his Oath was adminifred to Him tn 
Brown’s Coffee-Moute in Mitre-Court, Che Statute requires, 
that the fir Watliffs, o2 one of them, fhall adminiſter tt; but 
inftead of their Doing it, when the Duke required tt of him, 
they all endeavours to net out of the Room, as ſoon as he ap. 
pear’d, but the Door was Hut againſt them, and pet the Re- 
giſter took upon himſelt to atminifter tt. As toon as the Duke 
thas thus wore tn, be went back tnto the Fen-Office, and there 
the Aflembip proceeded to choole the other Oefendants as fir 
new Watliffs, the Ouke prefiting as Ooverno., Che Council 
clearly allow’d, that the Galinity of this Cath mult derermine 
the Eletion of the Wailiffs ag well as the Oovernoys ; becaute 
the A& requires, that the Oovernoz, v2 one af the Warliffs Mall 
be prefent. IMRene of the Watlifis were agreed on both ere 
4 an 
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and the Gopernor ts incapable of ating, ttli he ts duly ſworn. 
But they infiffed, that the manner of adminifttne the Dath, 
as tn ttlelf but Fow only, required by the Gk; and its detng 
adminifired before the ailifis, was in Subftance the fame ag 
being adminiſtred by them. Che Warliffs toa bad Notice ntven 
them to be at the Fen-Office, that being the mot proper Place 
to babe had the Dath adminiſtred in; but that place ts not re- 
quired by the At for this Purpoſe, and confequently the Ercen- 
tio as te the Place cannot be material. Che Council urg’s 
too, that an Objection of this fort comes very improperly fram 
the Bailiffs, becaufe the Statute requires them ta be prefent 
to adminiſter the Dath, they are bound to da this bp their own 
Dath they take themicives, when they enter ints their Dfiice; 
and pet at this Cime voluntarily abſented themſelves. Another 
Objecton, they Cato, has been made, that the Ouke was an In— 
fant when be was elemen. Wut this, twas anſwer'd, mould have 
little weight with the Court, becauſe 1.Cro. 557. tig expꝛeſſy held, 
that an Jnfant may be a Dayar. Wembers of boty Doules of 
Parliament might have been fo atCommon-Law. And the Reaſon 








to2 thete Caſes ts, that Officers of this Sart at onip in Cruff, 
aud by the Appointment of others, and ‘twas their Folly to! 
cheote them, Chey urg'd belides, that the prefent Corporation ' 


was only Appointed for the Preſervation of a Crak of Ground, 
a Watter of prtvate JOaperty, wherein the Erercile of Juftice, 
82 the Motection of the Publick Peece cf the Kingdom was 
not contern’d; and that was a Deaton why, thep fav, it was 
to be doubted, whether even a Quo Warranto would lie. In the 
Cale of a CUarrener o2 a Steward of a Court-Baron it docs 
not. Che firft was the Cale of Sir William Lowther; the o— 
ther concerning the Manor of Holton tt Lancahire. Cie Coun- 
cil urg Dd at laſt, that there was howeber good Reafon to be gi— 
ven why the Court ſhould not evercife this Authority, admitting 
that they could by Law; becaule, there were rio Perſons cam- 
petitors with the Duke. Chere tndeed two Werisns contend 
fo2 an Dfice, tis neceflary, that the Court Hhould interpoſe, that 
the People may know which Officer they are to obey; but tn 
the prefent Cate, they fubmitted tt would be enough te teave the 
King ta lay Claim to His Right by Gis Quo Warranto, Che 
Court were However of Opinion, that the Jnformation ought 
to go. Chey fatd, it has often been determin'd, that where ain 
Math ts adminiſtred in the jPrelence of a Mayor, again the 
Mayors Conlent, that Oath ts legally adminittred, and the 
arty hall not have the Benefit of it. Chey could not Cee the 
leaft Foundation to think, that an Dath avmintttred againk the 
‘Bailiffs Content, tha in the Jrelence of the Wailiffs, couid 
be fatd to be admintitred by the Walliffs; and they fhould have 
thought t€ alt one, if the Ae had requit d only that the Dath 
fhouid be adminiftred tefore them. Informattens of thts Na— 
ture, they far, were not diſcretionary; becaule the Parties in— 
terefted have no ether Remedy, tha the Bing has. And in all 
Cates thev are granted, uniefs where an Omikicn of an Dath 
2 fuch fort of Ching is complained of after twenty ov thirty 
Pears, whith perhaps there are no Memorials of. Chey tard, 
they could not (ce, that any sibs at requite an Infomation 

4 more 
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moze than this, where a Cra of Landof 95000 Acres ts inveſted 
ina Corꝛpoꝛation; and where they have Dower to give Rules and 
MQ rdinances concerning the Land of Decupters Of 300000. In 
the Cale of a Steward of a Court-Baron thep allow'd an In— 
foꝛmation of this fort would net Iie, becaufe that is an Office 
of a private Mature; but tn that fame Cale cited, thep Cato, an 
Inkormation was granted for the Office of Steward af a Court: 
Leet; becauſe that concerns the Publick. Che Objection as to 
the Minority of the Duke, they allow'd, was net matertal. 
inotweter, for the Reafons beforemention’d, the Court made che 
Rule ablolute as to the Duke; and the other Ocfenvants en- 
tred inta a Rule, that thetr Clecttons ſhould abide the Event of 
the Clalidity of his, te fave the Crpence of Ceveral Informa— 
tions going. 








Afhley and Seagrave. 


How far the Me Kettleby came to thee Caufe upon a Rule that was made © 


— upon the Defendant's Attorney to anſwer the Watters of 
willpunih att Afkbavit. He fatd the Caule was not in this Court, but in 
the Officers the Marthalfea; and therefore this Court would not tnterpofe, 
belonging to but leave tt to that Jurisditien to cowet the Misbehaviour of 
pau oF Attomies, tn Caules vepending before them. Che Chief Fu- 
ourts, ftite fatd, that this Court conflantly eretciles its Jurisdiction, 
in correding the Wisbehaviour of Officers tn all inkerior Furif 
Didiuns. Dowever, J. Probyn obſerv'd, that the Afidavits, upon 
which the former Rule was made, were wong titled, as being 
made ina Caufe depending in this Court; whereas they ourht 
Not to have been titled at all. Accordingly che Court difchary’a 
the former Rule ; and fad, the Citle of the Athdavits mutt be 

ruck out, and they muſt be ſworn over again, 


Woolafton and Vaughan. 


The Method R. Theede mov'd to make abfolute a Rule, that bad beer 

— et obtain d at the Sive-bar, for the WatlifF of Cafhio in Hert- 

of enforcing fOrdhire, to return bis Garränt, which the Sperift ban Direten 

Procefs into CO Him, to be erccuted within the Liberty. Che Court at firk 

a Liberty. doubted, whether the fozmerRule was rightiy mave , However 
they faid, they ufualiy grant fuch Rules upon the Barlit of W eft, 
And ff a Sheriff returns quod Mandavi Ballivo, & nullum mihi de- 
dit refponfum ; the nett Proceſs ts a non omittas. Veco wilialy Chep 
made the Rule abfolute ; tho’ the Sheriff had not wate jis Bẽ 
turn to the firft Crit. for they (aid, they ought to know why 
their firl Crit was not executed. 


4 Gifford 
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Gifford and Letchmere. 


N an Adion again a Lighterman for looſing Goods in con- How far the 
veying them from London into Middlefex, 952, Strange mov'd, — 
that the Venue might be. chang'd, upon an Amdavit, that the eee 
Goons, if any where, were lott in Middlefex. Wut the Court ; 
faid, that it appear'd upon this verp Affidavit, that the Plaintiff 
was bound to gide material Evidence in London, where he had 

aid his Aion; and therefore refus’d the Motion, Che Court 

faid befides, that the Oefendant had pleaded; and therefaze the 
WBotion was wong upon that Account tao. 


The Town of Pool and — 


ie this Cafe likewiſe 992, Huffey moda to change the Venue How far the 
into the County of Dorfet, upon an Affidavit, that the Coure will 
Gkion was for fome {mall Cown-outies, wherein the Inhabt- | enna 
tants tere fo much tnterefted, that they were afratd, they could py Reafon 
not have an impartial Crial in the Cown ttlelf. De (atd, that of an Excep- 
the Sheriff was Member of the Compazation, and that was ang- tion ro the 
ther Reaton, why the Court would not grant the Motion. Cie Sheriff be- 
Court (aid, that the fir Keaton has conttantly been dilaliow’a, Meee 
unlefs in 1020 Shaftsbury’s Cafe, which bas always been com: cau. 
plato of. And as to the laft Reafon, they laid, the proper Me⸗ 

thod then was to enter this upon the Roll, and pray a Cdicit ta 


the Coꝛoner. Skin. go. 


Townfend and Brown and others. 


R. Fazakerly now mova again ta make the Rule abſolute Vide ante 

Vii in the Cecond Ation. Wut before 92. Lee began to give 27% 
bis Anfwer, twas diſcover'd that the Bail⸗Bond bore Date a 
Day in January was Twelve-month before Hilary Cerm began, 
and the cArit itſelt was returnable the lat Day of that Cerm; 
fo that the Court faid, upon this State of the Cale, the Gono 
itfeif appear’dD ta have been given wrong. Accordingly they 
= the Rule abloiute for faving joceedings upon it di⸗ 
tedip. 


Anonymus. 


N a Potion to juttify Bail, 2, Marth fad, that he thotld How far the 

not oppole the Doing it; but that the Defendant had frequently Fount allows 
niven them Hotice of Wotion, o2 puting in Sham-bails and pr vivour 
when the Council attended to oppole it, the Defendant would puring any 
not go an upon the Hotice. Fo2 tehich Reaſon he hop D, that the Terms upon 
Oekendant thould pay Cofts before the Wail ſhould be allow d to the Defend- 
juiify. Aud thts, he (aid, was a common Wotion in the Common: ant. 


Pleas. J. Reynolds and J, Probyn ſatd, that they knew of no luch 
Cerms 
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beta) when they attended there; and Colts were not 
allow’. 


Wilfon and Poulter. 


HERE having been a new Crial had, and another Cate 

move fully ftated for the Opinion of the Court, wherein 
it was admitted, that the Defendant knew of the Aét of Gank- 
ruptcy, the Matter was again ſhortly arawd. Che Court were 
unanimous, that the Affirmancte of the Converfion in part was 
an Affirmance of it in the whole, and therefore the Maintiff 
could not recover upon the fecond Count, And cthep ſeemd 
to think it fomething doubtful, whether eben the changing 
thig Money into the South-Sea and Eaft-India Bonds was a 
Converfion. However there was no Decalion ty give anp 
Opinion as to that Point. Soa upon the fir Count only the 
Plaintiff had Judgment. 


Short and Scurry. 


—J Defendant Having obtain'd a Rule for Reſtitution, 
992. Taylor infoam’D the Court, that the Platutiff ban 
runt away and {left the Lev of the Doufe with bis CUife, and 
that the did not live tn ft, but actually refus'd to deliver Poſ— 
fefion. Cpon which he movd foz an Attachment again Her. 
Che Court fatd, that thev faw no Reafon, why the Oeten- 
Dant could not beak open the Ooo2 aud put HimielE into joe 
ſeſſion; for which Reaſon thep refus’d the Wotton, Ex relata. 


Myonet and Broom. 


R. Kettleby now came to fhe Cauſe. Me faid, this Wat- 

ter was driginally in Chancery, an Iſſue at Law was di— 
rected, and the Plaintiff fail’d tn bis Recovery there, not upon 
the Werits, which was the Quantum of what was due, but upon 
a collateral JDotnt. (Uhen the Parties went back into Chan- 
cery, the Court there owerd the Vekendant ta waive the Be— 
hefit of this Monfuit; and to no to Crial agam upon the 
fame Record. We fatd, that the Parties DID go again ta 
rial, that a Cerdtt was Had sgatn the Defendant upon 
the Beats, that Judgment was enter'd accordingly; anv that 
now therefore the Proceedings again the Watl were regular. 
But this Court was of Opinion, that the Nonſuit being re- 
ular upon the firtt Crial, the Watl were thereby property dit 
Charged; and that now cherefoe the Proccedings agatuh them 
Were irregular; upon which the Rule was made ablolute. 





Term. Hill. 3 Geo. Il. 1729. 


— — 


The King aad The Inhabitants of Abbots-Langley. 


HE Court now were clear of Dpinton, that the Drder of 

Removal was good. Chey fara, they could never fee any 
Keaſon for allowing conffrudive Notices upon the Statute of 
James; and therete2e confirmed the Dwer. 


The King and Kendal. 


Ms: Floyd came ta then Caule upana Rule, that pad been 
obtained for quaſhing an Anditment for ererciling a 
Crave, without having fered an Apprenticehhip. Che Crcep- 
tions that 952. Thomfon had taken to it were firſt, that the In— 
diſtment was in the Woough of Colchefter, and no County laid, 
Wherein that Wouvh fs; and fecondip, that the Indicktment on- 
iy charges tn general, that the Oefendant creccifed this Crave 
the firft Pear of the prelent ina, without faving tn what 
Month of the Pear tt was. Now, he laid, the Ak of Parita- 
ment gives fo much a Wonth Feotciture for the Cime the DE 
fence 1s cammitted, and therefore tt was material fo. the In— 
dictment to Habe charged how many Wonths the Oekendaut 
ererciled it. Che Court ſatd, the fir Exceptian was clearip 
fatal, and therefore made the Rule abfoluce. 


The King and The Archbifhop of Armagh and 
Dr. Whaley. 


belted Serjeant Hawkins obtained a Rule to ſhew Caule, 
why a (Uarrant of Attooney Hould not be taken off the 
File, which was filed fo. the Defendant in the Adton bere, fince 
He Had brounht a Cirte of Erro2 th Warltament, and aligned 
the Tiant sf an Diininal for Crroz there. 2. Reeves and M2. 
Fazakerly came now to thew Caule, and fatd, that the Fat fta- 
ted upon the Ocfendant’s Affidavit was, that on the twentp-firth 
of January laft, after they bad bought their Crit of Error tn 
Parliament, the Defendant Whaley went inte the Office of the 
Cuftos Brevium, and fat there a (Uarrant of Attorney to M2. 
Monday {ping upon the Cable, but was not then filed, and that 
on the twenty-einhth the Defendants aligned the (Gant of ar: 
rant of Attomep for Erroz; and had accowingly taken out a 
Certiorari. The Countel for the King obferved in the firft Place, 
that tt was undoubtedly the conttant JOatice of the Court _for 
the Plaintiff tn Crroz to file a Warrant of Attorney for the De- 
fendant, and that even after a Crit of Erroꝛ, heought by the 
fame Defendant in a fuperte: Court. Che Foundation of 
which ts, that where the Defendant tn Error pleads In nullo eft 
erratum, he pays 2s. 4d. 2s. fo2 the Plea, and 4d. fo2 the Car. 
rant of Attorney, by which Act he impowers the Plaintiff tn Cr- 
raz to file tt. Cherefore if the <n of Attorney eye 
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before the aſtigning the (Uönt of tt for Crroz, undoubtedlp 
952. Saunders, who appeared for the Linn as Plaintiff tn Error 
Here, was juſtifiable in filing tt. Chey tatd tt was tutirelp un- 
certain upon the Doors AMidabit, whether the Tarrant of At- 
tozney was not filed before the twenty-cinhth; De bas ſworn tu- 
Deed, it was not filed the Cwenty-firth, be bas ſworn too, tt 
was fince filed; but whether before o2 after the Cwenty-cighth 
is not certain, and therefore, they fatd, tt dors not lie upon 
them to alcertain this Fat and make out that ft was filed be- 
fore; upon this State of the Cale, they obferved, there was 
no occation to enter inte the Complaint; becauſe the Complaint 
is tnittelf tmpertet. Wut hatwever thep urged, that the verp 
banging the GUarrant of Attorney inte the Office was making tt 
a Reco before the Filing it. Co this Purpoſe 952. Fazakerly 
cited the Cale of Cock and Baker, where a Crit of Crro2 wags 
bought upon a Judgment in the Common pleas. Cant of 
Drginal was afligned for Error. Che Officer certified there 
was none, Wut upon its appearing on Athvabit, that the Ori⸗ 
minal was in the Office, tho’ not filed, the Court committed the 
Dfficer for his falle Return. In the Cale of Bynn and Conyers, 
the Court of Chancery was of Opinion, that a Plea was a 
Matter of Reco from the bringing tt into the Office, before fie 
ling. And ſo they fatd, was the conftant Pracice of _all Aflida- 
pits being read before there betng filed; pet without Doubt they 
ate confidered as Recowds before they are read. Serjeant Haw- 
kins On the other Side argued, that whatever the Prattice might 
be to omit the filing Inftruments of this Sort after thep are 
brought tnte the Office, pet the Law has declared the Ac of Ft- 
fing to be the At that makes them Records. He fad, He 
thought this evident from the conftant Motion that is made ta 
file Dyers and Indiäments, that are removed up by Certiorari. 
‘Before this Wotton, they map be fent Down at anv Cime, but 
afterwards they cannot. Che Court defired to be tnforzmed bp 
the Cuftos Brevium in the firft Place, whether the CUlarrant of 
Attomey twas filed before the twenty-cinhth of January, o2 not; 
but upon his not being able to give them Satisfaction as ta that 
Cime, they defired to know of him farther, whether thele In— 
flruments tere conftantip confidercd as Becords bp their coming 
into the Office, before the Filing. He informed them, that they 
conftantly were, and that be never knew one of them taken back 
02 altered, after it was bought in. 992. Clark fatd, that be hav 
always the fame Motion of a Declaration tn his Office, anv 
992. Mafterman ſaid the fame of an Indictment, that was brought 
into bis. And the Clerks in neneral faid, that Judgments ot 
any Cerm are not made Rolls of that Cerm, till juſt before 
the Eſſoin⸗day of the next. Che Court fatd, that tt appears 
now not to be material, whether the (Uarrant of Attorney was 
filed before the Cwentp-eiahth o2 not, but that Inſtruments of 
this Mature are Recows from there being brought nto the OF 
fite. —— obſerved too, that there was a clear Difference be— 
tween thete Inſtances, and thole, where Records are removed 
up by Certiorari. Chey cannot be tent down, after they are Re- 
cords of this Court, anv for this Realon tt is, that the Court 
iS fo cautious in adINitting them to be Records; and reat 
2 
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that the Filing Hell be upon Motion. Accordingliy thep dif 
charged the Rule, Saund. 249. 


The King and The Lady Lawley. 


HE Defendant's Counlel opened now thete Creeptions in 
ower to obtain a new Crial. Che fir was the fame wich 

the laft, that was taken upon the former Argument. Che fe- 
cond, that in the Indictment produced in Cutbence, the Cows 
Were & Juratores prefentant, but tn the Information they were & 
quod Jur’ predict’ per Sacramentum predié? ulterius prefentat’ fuiffer ; 
whereas the Counfel fatd, the Clow per was eft out. Che 
Chird, that contrafecit was uled tuftead of the word controfecit ; 
and pet they urged controfecit was a_technical Miow, Cie 
Fourth, the Information charged the OefenDant with ſeducing 
the Cittnefs from the Crial fcient’, that He was a matertal Ebr: 
Dente. Now ſcient' they fay was ta he underſtood Scienter, 
which makes it Nonſence. Che Filth, that tamquam verum ſcrip⸗ 
tum Was uled inftead of the TUlodtanquam. Che lat Objection 
was, that the Inotkiment charged Japhet Crooke with forming a 
TUriting, purporting a Deed ta be mave between ſuch and fuch 
Parties; the Information oniy, with forging a Oced ſuppoſed 
to he made between thofe Parties. In Anflwer to the firk of 
thele Crceptians, which was mentioned before, the Court faiv, 
that they thought the preterimperfect Cenle necefiary to be ufen 
in the firft Indiment, as ft would have been, tf the Party han 
Declared upon the Leate, but in the Information, they thourhe 
_the preterpluperfe& Cenfe could only be ufed, becaule the Impoet 
of this Part of it gives only an Hrftorcal Relation of a Fak 
that had happened before. Co the fecond they fad they would 
underitand the Contration of Jur’ to ſignify Juratoribus, and ob- 
ferved there tere no certain Rules to be given for Contrattions, 
but they were to be governed merely by the Senſe of the Party. 
Che Chird, they laid, was over-ruied in Ward’s Cafe. Co the 
Fourth, they fatd, they would underitand the Scien to finnifp 
fciente. Co the Fifth, they obſerved, that tamquam was an old 
oꝛd, and fignified the fame ag tanquam. And to the laft, thep 
thought the Charges tere eratly of the fame Mature. Che 
Counlel then defired Leave to move tn Arreſt of Judgment. 
Che Exception that was fir taken, was, that the Information 
only charged, that the Defendant fcient’, that Japhet Crooke was 
indeed fo2 Forgery, but did not aver, that he atually was in- 
Died; whereas the Counſel infifted, that the Information 
ought to habe concluded with a prout patet per Recordum. Che 
fecond Creeption was, that tt was nor fet forth in the Info- 
mation, that the Detendant pleaded o2 was ready tu go ta 
Crial upon the Indictment, whereas, they fad, that was the 
material Part of the Charge, which made tt an Offence. Che 
firtt of thefe Exceptions the Court thought there was a good 
Deal of CUeight in. Wut as ta the Second, they fatd, tt wag 
an Dffence to give any Obſtruction ta a Caule that is in a legal 
Courſe of Pꝛoſecution; and that it ts being befoe o2 after 
Pleading was a Watter proper onlp to be offered in —— 
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tion 02 Mitigation of the Puniſhment. Che Counſel then for 
the Defendant prayed, that the might be bated for the pe- 
fent and not committed. Che King’s Counſei oppoten it, 
becaule they had no Hotice of the Bail. Wut the Chief Fu- 
ftice faid, fo2 His own JOart he was tnclinable to give Judgment 
for the Defendant; the Counflel for the King defire Cime ta 
anfwer this Erception; and therefore, fad, the Court would 
certainty Bail her. Accordingly fhe gave Her own Recognt- 
zance fo2 2001]. aud four Bail by Confent tn 1001. 


Fortefcue Aland aud Mafon. 


R. Reeves now argued for the Plaintiff. bis Argument 
as much the fame with that of Serfeant Hawkins be- 
fore. But the Court fad, that they had confidered of the 
€rceptions taken to the Plea of the Parol's Oemutring, and 
they certainly fhould have allowed, that the Plea would not 
have been weil pleaded tn the Cafe of anp other Perſon, but 
Where an Infant pravs that the Parol may demur. Wut, 
they fatd, in fuch a Plea the Party need only thew he is 
Cer-tenant by Delcent, and likewife an Infant ; and ail other 
Formalities of pleading are ercufed him. Foꝛ the very Ime 
port of the Plea is, that he is not able to make the Defence ; 
and it would be abfurd therefore, that the Court ſhould re- 
quire the fame Strifnefs as if he dD make one. However 992. 
Reeves then faid, that be Mould fubmit it, the Infant had 
not fo muchas made himſelf Cer-tenant by anp certain Aver- 
ment; and that this was neceflarp in this Cale elpectallp, be- 
caute the Sheriff had returned upon the Writ of Summons 
ther Perſons Cer-tenants, and not the Defendant. But the 
Court faid, that the alledaing a Seifin in Fee iu Jonathan, and - 
a Delcent from him by the Oaughter of Jonathan was a fut 
ficient Averment of His own Serlin; and the Return of the 
Sheriff was not material. Accordingip the Judgment in Ireland 
was affirmed. 


Crowl and Rogers. 


OTION was made fo2 an Attachment again a Wan for 

poluntarily joining himſelf with one of the Batt belotv, 
and giving Bail above with the other Perfon without the De— 
fendant’s Privity, and after that Currendering him in diſcharge 
of himſelf. Che Court faid, tt was undoubtedly juftifiable in 
the Watl below to enter himſelf Bail above without the Deken— 
pant’s Content ; and they thought it as clear, that be might 
procure another Perſon to be Bail with him. Chey laid, it a 
Dtranger fhould join himfelf as Wail without the JPvity of 
the Batl below, they thould certainly grant an Attachment a- 
gaint him; but in the pretent Cale, they mutt take it, that by 
His wong along with the Wail below, and entring himfelt 
Wal at the fame Cime with him, he did it by the Requett of 
the Bail; and accowinglp refuled to make any Rule. in 

2 arman 
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Harman and Delaney. 


M3: Fazakerly and 992, Strange came to ſhew Caule upon a what tall 
Rule, that had been obtained fo2 areefting Judgment it be faid co 
an Aiton upon the Cafe for a Libel. Che Adion was founded be a Libel. 
upon an Advertiſement tn a Mews-jYaper. Che firk Exception 
that had been taken, wes, that the Aovertifement was no Lt- 
bel. Che other, admitting tt was, that the Libel was not {et 
Forth tn the Declaration with Cuffictent certainty. Che Declara- 
tion tet forth, that the plaintiff had acquired a confiverable 
Skil in making Short-Guns, that be had made one of two 
Foot fir Inches tu Warrel for the Prince of Wales, and that 
it was fo much approved of, that he obtained a Patent to be 
his Dinhnefs’s Gunfmich. Cipon thts the Piatt farther laid 
in hts Declaration, that on the 28th) of December laſt an Advertife- 
ment was put out of His having had this Honour, and thereby tc 
twas Declared to the old, that his Ouns of two Foot fir 
Inches in Barrel, would carry farther than any other Perſon's 
Ours of a Foot isnger tn Bartel. Epon which it was charged 
that on the 4th of January after, the Oefendant put out an Ad— 
vertifement inter aliato this Purpoſe. Cihereas there was an 
Account lately in the Craftfman, of 992, Harman’s making Guns 
of two Foot fir Inches in Warrel, this fs ta advife all Gen- 
tlemen to be cautious, Che fatd Guofmich not daring ta engage 
With any other Artie tn Cown, nor ever did he make anp Ev- 
periment, but out of a Leather-Oun, as Gentiemen map be tn- 
kormed at the Crofs-Guns in Long-Acre. @he Declaration fet 
forth, that this Jiace was the Defendant's JOlace of Habita- 
tion ; and that by Reafon of thele GUszds the Plaintiff had loſt 
feveral Cuftoiners, Che Counlel fo2 the Plaãintiff to the fir Db- 
jection tnfifted, that nathtng would be tncumbent upon them ta 
thew, but only thatthe TUo2ds8 tere a general Reflection upon the 
Plaintiff tn bis Skill and’ Crade, and not barely an Anſwer to the 
Plaintiff's Advertilement of His Superiority in Skill. Chey 
tock Motice, that the Charye upon the Plamtiff in not Daring 
to engage With any other Artiſt tn Cown was not confined to 
‘His not Daring to engage With any other Artiſt in making theſe 
ee Hot of Guns, hut ertended generally to bis not 
aring to engage with any Artif in Town tn making Guns 
at ali, Wut befines the Countel took Mottce, that the ſpeci— 
al Damage, which the Plaintiff has {atd, would give him a 
Caute of Aiton, though the Advertifement itſelf thould not be 
thought Libetous. Chen as to the Cucertainty of laying the 
Charge, they fatd, this conſtant Form was uled, in Informa- 
tions the moft Criminal, and cf the moft Crealenable NQature; 
and therefore without Queſtion tt would be good in a Oeclara- 
tion of this Sort. 952. Reeves and 992, Edward Bootle argued 
on the other Side, and infifted, that thoſe general (Uords suybt 
in all proper Conftrumion to be confined ta the Senſe of the 
particular CUords going before, and ta the Senſe of the partt: 
cular CUAords following afier. And as to the Watter of Da- 
mages, they (ald, the Loſs ue Cuſtomers was only a — 
4 on: 
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Confequencte from the Aovertifement ; and_therefore could not 
be confidered as fpeefal and narticularc Damage. Co this 
Purpoſe 952. Bootle applied a Cale out of 2 Lutw. 205. Chen 
as to tie Cincertatnty of laying the Libel, 992. Bootle faid, that 
it was true indeed this Method of Cettiny forth the Import 
of them was allowable, where the Mords are fuch, as thep 
ate not Capable of receiving an innocent Conſtruction from any 
other Erprekions attending them. Wut where the Wows are 
in themfelves Doubtful, he fubmitted it, the ſetting out the 
whole in hec verba was neceſſary. And to this Pürpoſe he 
cited a Cafe in Carthew 407. as he ſaid, in Point. Che Chek 
Juftice and Judge Probyn were of Opinion, that the finale Due- 
ition upon Which the firft Point turns was, whether the Im— 
port of this Adbertifement was a Reflesion upon the Plain— 
tiff’s want of Skill tn general, o2 whether it was an Anfwer 
only to the former Advertifement. Jn the one Cale the In— 
tent of the Advertifement mutt be to ſhew he is not equal ta 
any in the Crade ; in the other, to thet, he is not fuperior ta 
every one. However Judge Page Doubted, whether as this De- 
claration is laid, and has there has been a general Cerdié for 
the plaintiff, the Plaintiff ought not to recover, though the 
Anſwer to the firft Anvertifement ſhould be thought particu- 
iat. De faid, the firft was not [aid to be publiſhed by the 
Plaintiff, and it Does not appear, but it might have been pub- 
liſhed chen bp the Defendant himſelf. And he laid, this would 
cettainiy be a Ching of Dangerous Conflequence, tf ounce tt Hould 
be advanced for Law, that a Wan might publi) an Adver- 
tifement tn Compliment to another, and then prefentip 
after _weite another Advertifement in Anlwer to tt. However 
the Court in general ayreed, that it would be proper to con- 
fider, what was the Senſe of this Advertifement a little longer; 
and therefore owered a Copp of the Cows to be made out 
and bought ta them at their Chambers, Co the ſecond Ob- 
ferbation, the Court agreed, that no ſpecial Damage was laid; 
that the Samage, whatever it is, was a common and ordinary 
Cffet from the Paper; and that though it had not been {pect- 
ally laid, it might have becn given in Evidence. But Judge 
Page (aid, if the Declaration had been laid, that by this Beans the 
Plaintiff Had loft the Cuftom of J. S. in particular, that would 
have been a tpecial Oamage clearly. Co the other joint none 
of the Judges delivered their Dpinion, So a Rule was made 
p faping the Judgment til theſe Queftions thould be farther 
poke to. 


Juftice 
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Juftice and Jones. 
R. Reeves move for a Rule upon D2, Bettefworth, to re- The Courte 
turn bis Cirtt of Mandamus, the Return being out We- of Proceed- 
flerday. Wut 952. Strange fato, the conftant Practicẽ in thefe Re. order 
Cafes is only to grant a tour Day’s Rule. Wut the Court (aiV, Mandan 
they knew cf no {uch Practice; accodingly order'd the Crit ta ; 
be return'd in tuo Days. 


The King and Robinſon. 


M: Filmer mov'd to quaſh an Indickment at the Quarter: How far the 
| Sefions fo2 the Cown of Saffron-Walden. Che fir Ex. Court will 
ception that be took was, that the Jndiement charg’ d the Oe- prger a 
fendant with keeping falfum Pondus Anglie, a Pound TUetebt, for a cheat, 
Whereas Pondus fignifies Weight tn general only. Che fecsnd, 
that the ames ot the Jury are not return’d upon the Caption, 
Che laf, that the Juftices have nat Jurtsdition of this Offence; 
but the Leet has properiy Conufance of tt. Che Court taro, 
that thele might be pooper Ercepttons to be taken upon De- 
murrer; But they thought thts tao great an Dfience ta quath 
an Indittment (02. 


Dunmol and Aldworth. 


1X Debt on Bond the Plaintiffs Mame appear’d upon Oyer tO what hall 
be Dunmal; and fo2 this Gartance the DefenBant demürred nor be faid co 
{pectaily, and the Maintiff join'd in Demurrer. 932. Gapper ar- ahh apne: 
gu'd fo2 the Defendant, that however (mail the Garfation map yen. 
be in the Different wavs of fetting out a Perſon's Mame, pet 

that Clariation is fatal, if it be (pecially hewn for Cauſe of De- 

mutter, And he fatd, there were Authozitics tn the Gooks ta 

juttifty this Rule. Jn Brooks's Qbatogment, Citle mifnomer, 

Longwot and Longwat were held material Cartantes, In Cr. 

Eliz. an Mutlawry was revers'd, for the Defendant's ame - 

being {aid ta be Elred in the Driginal and Eldred tn the Ca- 

pias. And rather a fironger Cale was cited in that, where 

Walwyn and Walweyn were Held material Gariations. So Hil. 

2. of his peefent Majeſty, Scurray and Scurry were Held the 

fame, But 52, Strange infifieD on the other Side, that the 
Relolutions upon this Dead have heen both Ways, and there- 

fore the Court will give their Judgment according to the Rea- 

fon of the Ching, Jn the Cale of Fen and Alfton, Mic. 5. of 

the late Ring, Oebt upon Bond was brought by one of the 

ame of Samuel; upon Oyer *twas Samul; but the Court fad 

in that Cale they would read Samul fo2 Samuel, Mich. 6. of the 

fame Wing, in the Cafe of Aylebury and Wallby, the Defen- 

dant's Place of Abode was delcribed tn the Deciaration by an 

alias dict’ nuper de Waltham-Abbey, but upon Oyer bp am alias dict 

nuper de Waltham-Abby, and hela immaterial, Trin. 2. of the Be 
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fent King, Uleskelf and Ulleskelf tvere Held the fame. Go wags 
Baxxter and Baxter, 3 H. 4.4. De cited tov 1 Keb. ros. Che Court 
ſeem'd te think, that the Gartance between Longwot and Longwat 
was diresly the fame with the prefent Cafe. And Judge Reynolds 
ſaid, that howeser ſuch a Gariance might be got over tn fetting 
out another's Mame, he thought the Court could hardly go fo 
far, where tis ina Wan’s own Fame. Che Court aareed, that 
the only Reaſon for the Cale of Fen and Alfton muff be, that 
Samul might be read as a Contraction for Samuel, However thep 
thought preper, that this Watter Hould fland over. 





— and Munfon. 


Canc. HIS was a Bill brought to effablif a Modus. The Will 
fet forth, that there was a Cuftoin tn tre Pariſh of 

Burr, that all Jocrfons occupying Paſture and Meadow there, 
ſhouid be difcharg’s of Cithes in kind, by paying 44. an Acre, 
unleſs they were Inhabitants of that JYarfth, o2 of the Parich 
of Che plaintiffs were Occupters of Paſture and Wea- 
Dow Ground in this PParifh, but Inhabitants tn the Parith of 
Wintthorp. Gnd whether this Modus was mood o2 not was the 
Queſtion. Che Oefendant’s Council objeted, that the Modus 
was uncertain, and entirety depending upon the Gill of the 
Occupiers; and beſides they Card, it was mot unreafonable, that 
Foreigners ſhould be prefered beforꝛe the Inhabitants. Chep 
obfery’d, that it would greatly encourage a difpeopling in the 
Parih, which was of all things to be difcountenane’d. Ano 
cited a Cale tn Lev. 116. which is reported ton tn Keble, where 
this very Point ts Determined, and thit between the fame Par— 
ties in Jntereft as are at prefent. Wut the Attorney General 
and 92, Wills on the other Side argu’d, that everp Modus {ups 
potes in itfelf a Contrat; aud therefore unleſs this Contraé 
Would be Void, the’ witten Evidence could be produced of tt, 
this Modus ſhall not neither, tho’ tt cartics with tt only pꝛeſump 
tive Evidence of there being fuch a Contrak®. Row they ob- 
ſerv'd, this Modus would undeubtediy have been good, if it had 
been general, without diſtindion of Perſons; and how can the 
Dekendant complain, when the Beſttiction, that ts tntroducy, ts 
merely for bis Benefit? Chey oblerv’o, that however ſtrong the 
Authority of the Cale cited map be, there were other Cales of 
as Kreat Authority, diredly of the other Side of the Queftion. 
Co this urpote 952. Crew, who was of the fame Side, citen 
Rot. 1548. Hil. 16. Ch. 1. tn the Common-Pleas. Che Cale of 
Bigger, Citar of Eaftwen, ayainft Luddel tn the Erchequer, which 
Wag Trin. 12. Ch. 2. Mich. 2. Will. & Mary. Blaxton and Langton in 
the fame Court. 992. Wills farther urg’d too, that tf there hould 
be any Fraud o2 Collufion tn this Cale, a Court of Equity 
would relieve, as it Docs in all other. And to this Purpofe he 
applicd two Cales tn 1 Lev. 99. and More 913. Judge Reynolds 
anv Judge Forrefcue ahiften the Chancelloz in determining this 
Queſtion. Chey all unantmoufly agreed, that Modus’s were 
real Compofitions by Parſon, jPatron, and’ D2dinary, the 
written Evidence of nich is lok; but the Law pretlumes 
2 et 
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there was fuch by the long uninterruptea Aſage. Endoubt— 
edly they faid, there would have been no Dilute about this 
Modus, if tt had been without Reftritions; and as the Re- 
ſtrigion is fo2 the Wenefit of the Parſon, they thounht the 
Reſtrickion could make nv Difference. Chey ali allow'd how— 
ever, that fomething muft be due from the Modus, and that 
too every Pear ; fo2 as na JD2elcription can be in a non decimando 
generally, and at ail Cimes; fo neither can tt be fo2 fo long a 
Cime as a Pear together, Chey ſeem'd tn Aliow toe, that 
a Modus would not be good, where it Depends upen the 
Til of the Decupiers, whether it thould be mow o2 lefs. 
‘But here they laid, the Rule fo2 the Payment of this Modus tg 
as Certain, as the Rule fo Payment of anp other Modus poſſibly 
can be; the only Gatiation ts as to the Perſons paying the Mo- 
dus, and that, they faid, was never an Dbjetian. Che Authority 
of the Cafe in Keeble, they faid, as to be ſuſpected; o2 at leaſt 
"tis probable, that a JP2oHtbition was obtatn’d tn fome other 
Court; otherwiſe tt cannot be ſuppoſed, that the Parſon of this 
fame Pariſh wouid have contented himſelf with receiving theModus 
of the Dutliers ever fince that Cime, which the Cate ts reported of, 
Accordingly the Chancellor twas going to decree fo, the Modus, 
put tho’ the JO200f was very clear to fupport it, he rave the De- 
fendant’s Countel a Day to taik with thetr Client, whether they 
would have the Modus tried o2 not; ag it DID concern the In— 
Heritance. 

Note; Che Court unauimouily agreed, that the fame Land 
may at one Cime pay Cithe tn kind, at another Cime a Modus, 
Where there are Otfferent Circumffances ; the oniy Ching effen- 
tial to a Modus ts, that the fame Land ſhould not pap Cithe in 
kind and a Modus both, where there are the fame Citrcumftances. 


The King and Lady Lawley. 


R. Reeves and feveral other Council came now to anfwer vide anie 
the firſt Erception in Arreſt of Judgment, which the Court 263. 
thought, there was a good Deal of Cletght in before. Chey tard, 
they muft allow, that every matertal Joint muff be laid with fa 
much Certatnty in an Indickment, as that a Craverfe map be 
taken upon that Potnt; but this, they fain, is na moe than 
is requifite in Declarations ; and therefore the Rule of one | 
and the other in this Relpet they hop'd would be the fame.’ 
They aid, tt would be caly ta mention Cafes, where even im— 
plied Averments have been allow’d to Points, that are very ma- 
terial. And to this Purpoſe, they cited Dyer 304. 2 Lev. 50. 
anv a Cafe in Arnold 367. where a Cenant for Life made a 
Leaſe fo2 thee Pears, and the Leilee hoought an Cjeitment. 
ioe only latdin his Oetlaratton, that Termino nondum finito, he wag 
ejedted; but yet that was held a fufiictent Averiment of the Ce- 
nant fo2 Life's being living. They obferbed helides tn the pre- 
fent Cafe, that the Sciente ts Diredlp traverfeable ; a Licet 15 Held 
to be fo na Cafe tn Plowden; and many Inſtances might be po- 
BuCD to ſhew, that Sciente ts tn Law as Direct an Averment, 
as quod ſcivit. hep fad farther, that manp of the beft Pre— 
4 F cedents 
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cedents were Diresly as this ts, Tremayne 156, 143, 144 and 155. 
But they relied chiefly upon two Cafes in thofe Entries, one 
in Pane 174, the other in 175, the Cale of The King and Brooks. 
The firt of which Cales, they took to be directly as the prefent 
Cale. Che Defendant there tas indicked, that he bene fciente, 
that Mary Parker has not ata Convent, perfuaded her to fear 
fhe was. Judgment indeed was arrefted there; but this not fa 
much as mentioned as an Crception. Chen ag to the other 
part of the Objection about the Conclufien, with a prout pater 
per Recordium, they had look'd into the Piecedents of Indie 
ments fo2 Perjury, where {uch Conclufion was neceffary, if an 
Where; but they could not find, that any one of them fcarce di 
conclude fo. Wut 992, Fazakerly, and fome others of Countel 
on the other Stde argued, that however certain enough this 
might be na Declaration, and however ſtrong the Inference 
might be, that tf the Defendant knew there was luch an Judiit- 
nient, as that againft Crooke, fuch an Jndttment there muft have 
been; pet the Law requires, that every material Fat tn an In— 
Ditment Mould be fet ouc with pofittve and expreſs, and not ar- 
gumentative Certainty. Co this Purpoſe a herp ftrong Cale was 
cited of The King and Knight, Salk. 375. and The King and Crouſt, 
Trin. 10. OF Hig late Majeſty. Che Indictment there fet forth, 
that quod cum the Defendant had been before indidded and con— 
vited at the Seflions, be had diſobeyed the Seflions Order. 
This Jnditment was Demurred to, and Held to be bad, merely 
for the Cncertainty; and pet every Day's Erperience thews, 
that quod cum 1g good in a Declaration. Chey fatd, however, 
that thep might admit, if the Information had concluded with 
a prout patet, this might babe made the other Part of the Sen- 
tence fufficiently certain; becaule there the Record ts referted 
to, which proves itfelf. And, they fain, the Recor in thele 
Cales ought to be the Crial; which gives a Reaſon for the 
ſecond JPart of the Objedion; why this Conclufion is neceflary. 
Che Court ſaid nothing to this Part of the Objetion; but to 
the other, thep at prefent thought, that there were Cafes to be 
found in the Books, which lay tt Down as an erprefs Rule, that 
no Inference can be allow’d of tn a material Part of an Indie: 
ment, however Certain and neceffary, that Inference map be 
the Inference in the prelent Cale, thep agreed it was as certain 
and Direit, as any Inference pofibly can be; and that fciente 
was as ftrong as quod fcivit, but at prefent they doubted the 
Refolutions wn the Books would not allowit. Jf this was fo, 
they fatd, the Forms of pbs ped JPrecedents were not ta 
be Erp ag DED Dowever they thought proper it hould be farther 
confidered of. 


The King and Dr. Ward. 


R. Wills came to them Caule, why the Rule ſhould not be 
made abfolute. De fatd, the State of the Fat was, that 
Sharp Had this Dffice granted to him for Life, exercendum per 
fe vel fufficientem Deputatum. Shaw hav been formerly appointed 
Deputy to him, but was deprived by the Archbiſhöp for Wil 
behaviour. An Appeal upon this was brought before the Dele- 
gates; and they granted an Inhibition to the Defendant, ag: 
2 y 
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He ſhould ſwear no Perſon thas Deputy, till that Suit ſhouſd 
be Determined. Sharp indeed has thounht proper fince to with: 
Daw his Deputation from Shaw, and has appointed Dryden hig 
Deputy, in whole Webalf the Application ts now made. He 
faid, upon this State of the Cale he fubmitted tt this Court 
would not interpofe, foz the Ancertaiuty the Pefendant muſt tie 
under in knowing which Jurisdidton he mutt obey. So the Court 
refufedD to gtant a Mandamus to the Biſhop af London, in the 
Ditpute between D2. Macrow and 92. Vincent, Mich. 13. of the 
ijate King; by Realon the Caule was then depending tn the €r- 
chequet, Wowever he farther urg’d, that this Court had na 
Furigdition to grant Mandamus’s tn Cale of Officers belong: 
ing ta the €cclefiattical Courts, Jn Shower 219. tis held a 
Mandamus does Dot lie to admit a Proctor; and tn Keeble 615. 
expels that it Does not lle to admit a Regifter himſelf. But 
no Foundation there was to think tt would ite for a Deputy, 
even to a Cemporal Dffice. Gots 1 Lev. 306. And Shower 253. 
2, Lee and 992, Strange on the other Side argued, that thep 
Hhould admit perhaps, that a Mandamus would not Ite for a 
rotor; the Authority tn Cart. 160. ig fo; the Reaſon potibly of 
which map he, that Proctors are Wembers of the Society of 
Dotors-Commoans, and are in the Mature femething of Fel- 
{ows of Collenes, Wut Hill. 1726, a Mandamus was granted ttt 
the Cale of a arate, Oeucral, anda Crtal upon that was ac- 
tually bad before the Chief Juſtice. Chey fad too, that thep 
fhould allow, that the 134th Canon, that was made tn King 
James I’s Cime, gave Brihops a ower to ſuſpend Ccclefiaticat 
Pfficers, and put others in thei Room ducing the Suſpen— 
fion; but they can have no Authority to deprive, but this Court 
Will grant Mandamus’s, Chen as to the Complaint being made 
in Behalf of a Deputy, they ſaid, the Principal himſelt tn this 
Cale applied fo the Mandamus in Behalf of his Deputy; and 
this Antwer eales the Dbjetion tn Lev. 306. which Cale ts re- 
ported rather in their Favour in 1 Ven. 110. Che Court far, 
that the fingie Queftion in this Cale was, whether the Défice 
Was poper to grant a Mandamus fo2; tf fo, the Inhibition bp 
the Delegates was without Authority; and therefore thep ſhould 
certainly interpote. They ſaid, Mandamus's have been granted 
even in Cale of Officers at CUill, and that too ta require the 
Parties themfelves to reftoue them who turned them out, not- 
withtanding they might the nert Jnftant remove them abfolute- 
iy. That, they fad, was the very Cale of Serjeant Whitacre. 
e was Kecbider at Ci; the Cown of Ipfwich iüegally re- 
moved him; a Mandamus Was granted to reſtore Him; and im— 
niediately atter thep obey’D the CUrit, they depriv'd him again, 
Foꝛ which Reafon Judge Reynolds fad His Opinion was, that 
the Mandamus would lie in Bebal€ of the Deputy himlelf, as the 
Party had no other Remedy. Che Court (aw, at leat this 
was a Doubtful Matter; and therefore granted the Mandamus, 
that they might bave the Benefit of this upon the Weturn. 


Robinfon 
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fatd, that the By-Law, as fet forth upon the Return ta 
the Habeas Corpus, was tod general; it deing, that no Freeman 
of the City Mall tmploy another as Journeyman, untels fuch 
Journeyman be free of the City too; and this without any Ex— 
ception, whether there be fufficient Journeyimen Freemen within 
the City a2 not. And, they fatd, in Cruth the Fat was fo, that 
there are feveral hundred Journeymen tmploped tn this Crade 
of a Shoe-maker, moze than there are Freemen to work tn tt, 
992. Strange then took another Objection, that the Cuftom fet 
forth upon the Return ts, that no Perſon occupying any Crade 
02 Myſtery, who ts free of the City, hall implöy any Foreign: 
er; but the By-Law fet forth is, that no Freeman tn generat 
Hall tmploy fuch Perſon. Chev fatd, the By-Law here is moe 
ertenfive than the Cuftom,; whereas the Gp-Law cannot be fup- 
ported without the Cuftam. Che Court agreed, that there be- 
ing not a fuffictent Mumber of Fourneymen-Freemen within the 
City, might be a Cufficient Juftificatton for the Defendant ta 
plead to the Action bought againtt bim upon the By-Law ; anv 
Judge Page fatd, he believed, he might take Advantage of this 
Matter im Evidence upon the meneral Jflue of Nil deber. Wut 
they thought, this was no Objetion to the By-Law itlelk. Ano 
in the Cale of the Free-JPorters of the City of London, thep 
faid, nothing of this was (et out upon the Return of their be- 
ing a fufticient Qumber of Free-forters. Wut however, the 
fecond Objection they thought had a good deal of Cieight in it. 
So this Matter twas odered to ſtand aver. 


Harcourt and Ballard. 


Judgment having been referred to the Wafter for trrequ- 

larity, be repogted, that the Suit was bp CUrit of Pꝛivi—⸗ 
lege, bought by an Officer of this Court; but he did not de- 
clare till within a Cerm after the Writ was returnable, Dow- 
ever he finned bis Judgment fo2 ant of the Oefendant’s 
Pleading within four Days after. Chis the Waster reported ta 
be irreguiat, fo2 by not Declaring immediately, he watved the 
Advantage he might otherwile have had, Accordingly the Court 
fet the Judgment alide, 


The King and Hill. 


R. Reeves now coming to thew Caule, the Court was of 
Dpinton, that tho’ this was an Offence before the At of 
Parliament, pet the Intent of the Leniflature was, that the Of— 
fender Mould be puniſhed only in a ſummary Method, tp apply- 
ing to the Court where the Offence was committed; and there- 
fore refuſed to interpofe thetr Authority by Information, p 
3 ags 
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Rage and King. 


‘A Bule having been made to Hew Caule, why a Pꝛohibition How far the 
ould not wo to the Aamiralty-Court, tn a Gute there for Admizalty- 

Mages bought by a Batter and Boattwain of a Sty, Or. joihiaon 
Henchman and 992. Birch came to. diſcharge tt. Che Court care of 
fatd, that this Watter has been fully CettiedD tn the Cale Of wages be- 
King and Player, that the Admiralty-Court has no Jurisdictton longing to 
in Decrecing CUages fo2 a Wafer of a Ship, where the Con- — 
tract is upon Land; and therefeze made the Rule abfolute ag*°"'P 
to the Maſter, and dilcharged it as to the Boatſwain. 


‘ 


The King and the Inhabitants of Sabridgeworth. 


M: Lee moved to quaſh an Dyer of Removal, made by Whar hhall 
| tio Suftices, and confirnied by an Dyver of Seions, Art Pes 
{pectal Cale was fated upon the Order, that a Father haven wichin 
made a Surrender of a Copphotd Eftate, lying tn the Part o Geo. 1. 
gf Sabridgeworth, of the Ualue of 25s. per Annum, to the Cle 

of bis eldeft Son and His Heirs ; and upon that the Gon went 

and liv'd there; which the Juices adjudged net to be_a good 
Settlement; and accowingly removed Him to the JPiace of 
Settlement he Had gained before. 192. Lee inſiſted, that this 

Cale was not Within the Proviſion of the Stat. of 9 Geo. r. 

which provides, that no Perſon fall gain a Settiement by 
purchaling any Cenement, untels fuch Purchale be of the 

Galue of 301 He fad, this tas a voluntary JOovilion tn 
Conlideration of natural Aifetion, and therefore not within 

the Reaſon of that At of Parliament. De fad beſides, that 

ff this Land had defcended to the Son, this would have gain'd 

him a Settlement, within the Mods of the At. And that 

he took to be much the fame, as the prefent Cale. Wut the 

Court fad, that the Intent of this Statute was to pre- 

vent Perſons gaining Settiements, wha were any waps Itkelp 

to be chargeable; and therefore provided, that they ſhould 

be able to fay out ina Purchale 30). Chev fat therefore, that 

the Intent of the Parliament muff be to prevent Perſous gatn⸗ 

{ig a Settlement, merely by a voluntary Oitt of Land unde 

that Gaiue. Apon wich 992. Lee then taok an Crception to the 

firft Deder for its being fox Removal of a Wan, bis tte and 

four Childwen, without fayinn, that they were bis Children. 

But the Court over-ruled that Creeption too. Accowiugty con- 

firm’d both Dders, 


4G Anony- 


— —— —⸗ — — — 
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Anonymus. 


to changing J HE Defendant had obtained a Rule for changing the Ve- 
of Veader nue; and wow after WMue joined, 992, Gapver moved, that 
the Plaintiff might bebe hts Venue changed back anain upon 
entring inte the common Rule to athe matertal Enidence in 
the County, where he had at firft aid tt. Wut the Court 
faid, that the Rule upon the Plaintiff and Defendant tn thefe 
Cates to mutual, that a Venue cannet be changed one wap 2 
the other after Delivery o2 Acceptance of a Plea. And the 
Plaintiff, they Catv, is under no Difficulty by this Weans, be: 
caufe the Oefendant ts obliged ta ferve the Plaintiff with che 
Rule {62 changing the Venue, befure He delivers His Plea; and 
that is fufficfent Notice to the Plaintiff to meve to have it 
changed back again, before he accepts the Plea. , 


The King and Martha Bryan. 


rie a il M* Fazakerly moved fn Arreſt of Judgment tn an Invik: 
eed ae ment fora Cheat. Che Fak charged by the Indiment, 
beIndiftable. WAS, that the Defendant came to one 992, Langley’s, a 
Cravelinan, ta take up Silks tor the Queen by a pyetended 
Order from the Countels of Pomfret. Che Counfel tniitted, 
that this was not an Offence indickable, as no faile Tokens 
Were ufed ; and to this Purpoſe cited Salk. 379. 6 Mod. 105, 
311. and thep (ald, there was a ſtronger Cale, then thele tu 
Jones, where the [arty was atuailp impoſed upon, by delivering 
his Goods, ana pet the Offence bein not to be Indiable, 
Chev aid, this was farther ppov'd by the Statute of 33 H. 8. 
cr. Which wives a particular Puniſhment, where Offenders of 
this Sart ule falfle Cakens, but takes no Motice of ſuch Of 
fenders, where they tile tone. 52, Reeves was of the other 
Bide, but fad, he wags not prepared to anlweer this Objedſon 
Vide pot. at prefent; to the Watter was owered to ftand over. 


The King and Dr. Bettefworth. 


idea R. Bettefworth nowm returned te the Mandamus, that the 
Law and Preadice of the Ceclehatitcal Courts was con- 
ſtantly ta grant thefe Commiflions at the Requeft of any Cre- 
ditor, upon his centring a Caveat agatift the Probate of the 
Tl, «©9192. Wills and 992. Strange argued, that this Return 
was good. Chep fait, Commiflions of thfs Mature were fo2 
the Wenefit of the Creditors ; fo by this Weans they have a 
fure Account of the Cfiekts to their Gatistakion ; whereas o— 
therivife they pave onip the Crecuters own Darth as to the 
Cruth of the Inventow. But the Court eclared, that they 
would net fuffer Commiflions of thts Sort to delay the Pro⸗ 
bate of GUills; becaufe till Pobate the Crecutez bas pe 
4 it 
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gal Power of gathering in the Effecks, anditn the mean Cime 
the Cffets of the Ceſtator may be all waſted. And Judge Page 
obferved, that Mandamus’s fave beet allowed to inforce the 
mranting of a Probate of a Cll, where the Ecclefiaſtical 
Court infifted upon Caution; and that though the Erccutar 
was a Bankrupt. Commiflions of this Sort are taken out at 
the Expence of the Aſſets, and not at the Creditors Charge; 
and they thought them of dangerous Confequence to selap a 
Pꝛobate. Jude Reynolds fata, that where a CHiil is under a 
Litination, Commiitions of this Sort are reafonable to proteé 
the Cftate ; but here they put a Step te a Man's enjoving the 
‘Benefit ef a Right, which the Ceftato2 himlelf has given Him. 
992. Strange then ercepted to the Mandamus, that it onip recited, 
that 1020 Londonderry died at St, Chriftophers, {eaving bona 
& catalla in Weft, and feveral other Plates; and upen chat 
commanded the Archbifhop et Canterbury to grant the [Debate 
of the Will; but did not tet cut that thete Places were with- 
in the Province of Canterbury. AnD Weft, he tad, was a diltinct 
Jurisdicton, and not Part of the Dioceſe of London; and the 
Court could net take Motice, that it was Part of the Pro— 
wince of Canterbury. Wut belides, he abferbed, that the 4220- 
bate of the Ceflaments of all Perſons Ding in the Foretan 
Plantations belongs fo the Biſhopof London. ‘Gut the 
Court fatd, that it was refolbed in the Cafe of Adams again 
the Cer-tenants of Savage, that they are bound to take Notice 
under what Ccclefiakical Furisdléien they it. And they fad, 
thot it wags true indeed, tobere a Perlon Dies beyond Sea, 
{eating no Goods, bere the Wihop cl London grants the 
Probate of the CCl, but where there are Goods ave in 
a < foccte Gere as weil as tuthe Foreign Plantations the Arch- 
biſhop bas a right of Probate. Accordingly the Court grant- 
ed a pPeremptoyp Mandamus, 6 Mod. 134. Che Court by Cap 
of a ſecond Antwer to this Creepiion Caw, chat the Judge vy 
His Return bad admitted Hts erercifingy a Zurisdickton im the 
rebate of the preſent Mill; and iberefore they ſhould not 
2 vee to except againſt bis having Authority ta prove it. 
3 Cro.106. . 





The King and The Overfeers of the Parifh of Canton. 


N a Return to a Mandamus Ditezed to the Defendants to 
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hen a 
andamus 


make a Rate fo, the Reitef& of the Poor,, they (et forth, 43 aed ro 
that an Dyer was made upen them by the Sellions to Make overtecrs to 
{uch Rates but that Dyder appeared to be bad upon the Face makes Rare 
of it; thei thep concleve, that virtute Ordinis predict, they made what crt be 
a Rateaccedinaly. Exception was taken to this Return, that Bei" 


it appears the Overlecrs ater without Authowty, and therefore t> 


that the Retutn mag bad. Wut the Court far, that Dver- 
{cers babe an Authozity ta make (uch Rate themfelbes with: 
gut an Order from the Juftices ; and therefore the Weturn 
was bel to be geod. 


‘The 


od Return 
ibe 
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The King and Hawkes. 


Vide ante R. Fazakerly now argued this Cafe again, and relied up: 

aes M on the fame Creeptions be tock before, Wut the Court 
were new of Opinion that the firft Exception might be got 
over. Thep fais, comparuice being caupied with an allocutus eft 
hag in Law Latin a pretent Siguification, like a confideratum 
eft, which muft habe that Gente, o2 elle their Judgments would 
be ali bad. Wut However they thought the ſecond Erception 
coult not be got over; the Convtiisn of the Juftices is ne- 
thing but tn the Nature of a Gerdit, which finds the Fat; 
and therefore they cught to have went on, and given the 
Judgment likewite. Chep vid allow, that it was not ne: 
ceflary for the Fuffices to apportion the Penalty, but tt ts 
neccharp for them to give Judgment that the Defendant 
Hall forfett the Wenalty, Che Court mentioned too the Db- 
ferbation, that was mane before of the lat Statutes repealing 
the firftt ty Conſtrudion; and laid, they were of the fame Opt: 
lien. Accowingly the Court quaſhed the Conviction. 


The Mayor of Bafingftoke and Bonner. 


How far one PN Debt for Rent brought again the Oefendant, wha was an 

Court will ] Attorney of the Common Pleas, M2. Abney moved he might 

cifchurge a0 he Dilcharged upon common Ball, and poouced jis Certtfi- 

— cate. ie fain there are Cates tn 1 Mod. ro. and Salk. 544. 

common where Attornies of this Court have been dilcharged upon com: 

Bail. mon Bail; and in 2 Mod. 182. and lately tn the Common Pleas 
in Baresby’s Cate, where Attowmtes of one Court have been 
DifchargedD upon common Bail tn the other, Che Court fat, 
if the Certificate Had net been produced, they would uot have 
diſcharged Him barely upon Athdavits; but as the Certificate 
was produced, thep vid; becaufle the Defendant might imme— 
Diateiy plead co the the Jurisdidion; and ducharge yimntelé of 
the Suit intirely. 


Sowter and Bradfeild. 


How far Lent Affifes. a an Géttion fo2 Goods feild and delivered 
Books of Ac- > a Dap-Wook and Letoner was Cred to 
count hall he given in Evidence in 200k of the Goods being aciv-rev, 
nor Dealer Ano the Cafe of Low Cobham was citen by 92, Lee, wyteh 
dence, was lately ‘Depending tn the Erchequer, where a Wook was 
allowed to-be given In Evidence wöerein Entries were ni sve 

by a Steward vf a Modus being patd tn dDilcyarye ot Citys, 

But 92. Baron Carter ſaid, tn that Cale the Steward wis 

Dead, and as his Cyidence would Have been allowed, if ye gaa 

heen living. So the Wook thall after bis Death. So m 

the Cafe of Sit Stephen Evans in the Crehequer, wkewie Cri 

trics were made by a Wook Necper to charye the ae 

4 wh 
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and that Book was allowed too tn Evidence. Wut in the. pre- 
fent Cale the Books were kept hy the Shop-keeper himlelf, and 
therefore the Court would not fuffer them to be read, 


Hawkes and King. 


The fame Affifes. PN an Aé&ion of Crover brourht again an the reme- 
: Inn-keeper for a Marle, he pleaded Not dies which 
guilty. And upon Cvidence he thewed, that the Mole cantt- ne Law al- 
nucd tn the Inn fo fone, that he had eat more Day and Con, vs a lun- 

than he was worth; and upon this the Oefendant got the — 
Dole appraiſed, and took Him Himlelf at the jorice he was 
appratted at. Che Judge (aid in this Atton the Dekendant 
could Have pleaded nothing, but Mot guilty; bute whether 
this Evidence would maintain fuch Flue, be thought was a 
Queftion, that deſerved Confideration. He fain, the Cu- 
fiom of the City of London would undoubtedly warrant arr 
Gnn-keeper to appraiſe and (ell a Worle tn the preſent Circum- 
ftances, and he thought that be could follow no better Rule thar 
that. Hut pet in the prelent Cale the Oefendant could not ju- 
ftifp what he did; becaule He took the ole ta himſelf. Salk. 654. 


Pitkern and Ellis. 


The fame] N an Aktion of Crefpals bought by a Parton againſt How far a 
Aſſiſes. A the Executer of his Pꝛedeceſſor for Oilaptoations, Parfon matt 
it was held by the Court, that it was incumbent upon the Piain Prove heee- 
tiff to prove His declaring His Aflent ta the Articles, and His ———— 
taking the Daths, tnafmuch as he was complete Parſon, but in Articles of 
February laſt. And the Court would not fuffer_anp Pꝛoof to be the Church 
offered of his having taken the Daths, but Batter of Record. of Rogland. 
Dowerer the Judge fatd, tt was not neceflarp to_prove Inſtitu— 

tion and Jndutison, And the Reafon for this Diſtinction ts, 

that in the firft Cafe an At of Parliament has Declared the 

Church to be void, where thele Ceremonies are not performed, 

in the other not. Che Judge obferved farther, that even this 

is not neceflary to be proved where the Parſon has been in for 

—— Pears. And this is the conftant Practite tn the Ex— 

chequer. 


Goody and Mofeley. 


Same Affifes. ial an Aéton for Money laid out to Oefendant’s Cite, se an 
it was Held upon Evidence, that a promiflory prooehe for 
Mote given to the Plaintiff's Ceffato2 ta allow a young Student Money taia 
at Cambridge zo]. per Annum, would not maintain the Declara- out to the 
tion; though tt appeared the Cefiator had laid out this Sum DVefendanc's 
pearly for the Defendant, becaufe the Defendant refuted to do Vis wher 
ic himlſelk. — to 


ſupport ſuch 
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Odel and King. 


How far a Same Aflifes. 1% Crelpats brought by the Plaintiff for cutting 
— Down his Crees, the Plaintiff was nonfuited, 
maintain  Decaule tt appeared, that he was only Leffee. Cho the Judge 
Trefpat for ſaid, it was Held in the Duke of Somerfer’s Cale, that Crefpats 


euttingdown would ite in fuch Cale bp Copyholder again pis Low. Salk. 
of Trees. 638. 


Anonymus. 


NV P : 
nee Same Affifes. i an G#icn fo. CUords, importing a Charge 
brought for i of Felony, (poken of the Oefendant, wha 
— how was a Craver tn the Country, 292. Lee, who was Countel faz 
————— the Plaintiff, would have given Evidence of ſpecial Damage 
not be allow. Ueceflartly refuiting from the Tos, though not pacticularip 
edto give laid In the Declaration. Co this Purpoſe he cited the Cale of 
fpecial Da~ Harman and Delaney Determined laf Cerm in the King’s Bench. 
mage in E- ‘But the Court retufed this Cuidence, and faid tt was never al- 
weence- lowed, but tn an Aton fo2 (Uoꝛds, tpoke againſt a young Mo- 
man, where there is the general Conctlufion in the Oeclaration 
Of alia enormia ei intulit. @here indeed the Court dors allow of 
Evidence of her Lofs of Marriage, becaule that is opprobria 
loqui. Sid. 225. 


The King and How. 
What fhall Same Affifes. PN an Jnditment for Wurver it was iain 


—— Down bp the Court as a Peinctple of Law, 
ter, «that: «wherever a Wan ftrikes another_ without Authortty, 
and upon that the other kills him, fuch Offence ts only Wan: 


flaughter. And the Court fad, that this has been carried Co 
far,as to be but Manſſaughter, even where a Wan’s Hoole ts anip 
ftruck fir. Cpon this Rule of Law the Court accordingly di⸗ 
reted the Jury to acquit the Oetendant of Murder. Che Court 
fain likewiſe in this Cafe, that the Counſel for the King had na 
right to reply, and accordingly refufed to allow them to do tt. 
The Jury upon this brought the Defendant tn gutity only of 
Manilaunhter ; and then the Ocfendant prayed his Clergy, Che 
Countel for the King then offered to arrvatgn the Ocfendant up- 
On an Jndidment of Manhlaughter only. Upon which the Court 
told the Priſoner at the Bar, he mult plead auterfoits acquit prout 
patet perrecordum. Che Court obſerved farther, that the verp 
paper of Cierny was a War to any Appeal. Wut they would 
confider, whether it was necefiarp fo2 the Oefendant to read o2 
not, And upon looking inte the Statute of Will. & Mar. reta- 
ting to the Clergy, the Court was of Opinion, that in no Cale 
the Reading ts neceflary. 


I Term. 
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Pitt and Nerman. 


At the Sittings HN an Atian fo2 Woney, twhich certain Eaft- How far a 
in London. India Goods were fold for at Auton, the Perfon can- 


Coleman and Sayer. 


A eee Plaintiff bought an Aiton again the Oefendant, ag Within whee 
Indorler of an Intand-Will of Exchange, which was drawn Tee a Bil 
by Holt upon Mead, a Banker tt London, payable fir Days after pees 
Sight. One of the Quettions that teil out upon the Evidence, vo ve pay- 
was, whether the Day of Sight_ts ta be reckoned one of the able. 
Sir, admitting firit, that thee Days of O2race are altowable tn 
Aniand-Bills of Crehange at all; and another, whether the 
theee Days Gace are allotvable by the Cuſtom vf London, ag 
well where a Will is payable at certain Oays after Sight, as 
well as where it ts payable upon Sight. Co the firft of chele 
Queftions, the Chief Juftice at the Sittings tn Guild-Hall, ſaid, 
that the Day of Sight is to be taken excluſive; fo2 the Law 
will not ailow of Fragtons ina Day; and to the other he ſaid, 
the Days of O2ace were allowable tn one Cale, as well as the 
other. Che other Batter then came into Ocbate, whether thee 
Days of O2ace in certain are allowable upon Jniand-Bills ag 
well as upon Forcign ones, o2 whether only a reafonable Cime. 
Che Common Serjeant and the Foreman ot the Jury fatd, 
that the conftant Prattice in the City was to allow them in one 
Cale, as well as the other. Apon which the Chief Juttice faid, 
that then be would not alter it; thounh be obferved, that be 
remembed twa Cates, ene in Low Chief Juflice Kelynge’s 
Cime, the other tn Low Hol’s, where they were both of 
Opinion, that tn Jnland-Bills tt ts onlp a realonable Ciine, 
and what that is the Jurp ought to determine. Chele thee 
joints were mentioned, becaule tf the Court bad been of an— 
other Opinton ag to any one of them, the Plaintitf muſt have 
Cicatip been nontuited, fo it fell out upon the Evidence to be 
poked, that the Accepter of this Will went of the ſecond he 

. after 
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When an 
A&ion is 
brought up- 
on a Policy 
of Affurance 
how far the 
Evidence 
fhall be faid 
to maintain 
the Declara- 
tion. 


What fhall 
be faid to be 
a Libel. 


after the theee Days of Orace were over; and the Wiil was not 
noten within that Cime. Wut however, even as this Cale was, 
the Chief Juftice was of Opinion, the Indorſer was not table, 
and accowingly the Plaintiff was nonſuited. Lutw. 1593. 


Peron and Frone. 


Sittings at Guild-Hall. qe Was an Aion upon a policy of 

Affurance, that did not run with In— 
tereff, and no Intereſt. Mow it happened, that thee Per— 
fons fad a joint Jntereft in a Ship and Cargo, and one 
of them fent to the Plaintiff to deſite him to get fuch a Part 
of the Cargo infured, which accowinnly be did in His own 
Name, and then indorſed upon the Wack of the Policy, that tt 
was tn Cruft for the Perſon, that gabe Him this Authozity. 
Pet notwithftanding this be bought hts Aton upan the Policy 
generally, without Tetting forth any particular Danner tn whieh 
he hada Right to briny it. And this whole Matter being dtlco- 
vered upon the Evidence the Common Serjeant fad, he hoped 
the Plaintiff could not recover. Foꝛ fuch a meneral Clap of 
Declaring would be a Weans of letting in Fraud, tf fe remotea 
Matter as this might be allowedin Evidence. Pet he did ad- 
mit, that Point of this very Sot fell out upona Trial before 
the Lo20 Chief Juftice Eyre, and that was referved to be {poke 
to at his Loꝛdſhip's Chamber, and he was of Counfel in it, but 
if was over-ruled, Che Chief Juftice now faid, that he had a 
great Regard for that Opinion; but otherwile he ſhould have 
Thought there had been a good Oeal tn the Crception; yet as 
tt had been over-ruled fo ſately, be allowed the Evidence now. 
Gnd accowingly a Gerdit was given for the Plaintiff. 


The King and Clerk. 


HIS was an Information, tried before the Chief Juſtice at 

1 the Sittings in London, which charged the Defendant with 
Painting and Publiſhing an infamous Libel, call'd Miſt's Week- 
ly Journal, wherein the King’s Citle to the Crown was openip 
firuck at, bts Lenitimacy called tn Queftion, and the Perſons 
of feberal of the Royal Family (candaloutiy traduced under ho2- 
rowed ames, by reprefenting the late ing under the Mame 
of Merewits, His prefent Wajetty under that of Efreff, the Queen 
under that of Sulrana; andat the fame Time Drwwing a beauti— 
ful Character of the Metender hy the Mame of the young Sophi, 
and fetting forth the Cvranny and Subsection atl Englithmen fap 
under, by reprefenting us under the Mame of the Perfians. Che 
Charge again the Ocfendant was fo2 maltctoufly and tratte- 
roufly punting off one of thefe Papers tn particular; but the 
Evidence produced was, that he acted merely as a Servant to 
the Printer, and his Buſinels was only to clap Bown the 
Pꝛeſs; and few o2 no Citcumftances were offered of his knot. 
Ing the Import of the Paper, o2 being contctous of doing any 
Thing illegal, Apon whith Serjeant Hawkins took twa ae 
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tions in bis Argument fo2 the Defendant; one, that this Paper 
ought by no Weans to be thought a Libel upon the Roval Fa- 
wily ; becaule the Characters that are here drawn, are by no Beans 
agreeabic to the Perſons fuppofed to be repreſented; but it any 
Ching relating to them tnticely oppokte to what cach arc known 
ta deſerve; the other, that the Chitence again the Tefendant 
by no Deans comes up ta the Charac; for the Fak is characd 
to be attended with a maticicus and tratterous Delign, whereas 
nothing comes out upon the Proof, tut that it_ was Done tho 
Agnaante, and in Obedience to his Wafter’s Authorzity. Wut 
the Attorney General anlwered ta the fir of theſe Objections, 
that it ites upon the Counfel for the Wing only to thew, that 
this Conftrucion, which they've put upon the Paper, is fuch, 
as the Oenerality of Readers mutt take tt in accogding te the 
obviaus and natural Senſe of tt; and tf upon the Dearing ot 
the Paper read the Pury ave of that Opinion, they are hound in 
their Contctences to find the DetenBant quilty. And ta the other 
the Sollicite, General obſerved, that ſt they could have given 
Cvidente of erpeels Waltce, this Fat would have been Creafon 
within the Statute of 6 Ann. cap. 7. but es ft is, the Charge ts 
only for printing and publithing a ſeditious Libel, and conie- 
quentip the Circumftances of Malice are intively immaterial. 
Che Chick Juſtice accawingiy agreed the Law to be fo, and fad, 
that In Dy. Brown’s Cale even Jrony was helt to be a Libels 
So the Jury found the Ocfendant guilty. 


The King and Knell. 


HIS Was an Anformation of the fame Gat with the Again wha 

founer. Che Evidence againt the Defendant was, that Peyor on 
there were tuo Servants of M2. Mitt, whole Bulinels tt wasto vy be 
put the Letters tn Dyer for Weadinels to print them off, that prouehe for 
the Oekeudant was one of them, and that this Cork was called a Libel. 
Compoſing for the Prels. Che Defendant and the other ac- 
cowingip compoſed torether the Punting eff this Piece of Per- 
fian Differ, andDone took one Volum of tt Downwarts, end 
the other, the other of tt. Upon this Cuidence Serjeant 
Hawkins objected, that whatever Futerpretation the GUhole 
of this Paper might receive taken together, pet take ſepa— 
rately acco Sing to the Shares, which thefe the Perſons hav 
in it, the Part, wich the Oefenvant campofed, can by na 
Weans receive ſuch a Conkruion, and thereter he neceflariip 
mutt be acquitted. 3). Kettleby toa took another Objection, 
that the Defendant Was charged, quod libellum impreffit & publi- 
cavit & imprimi & peblicari caufavit, whereas hy the Evidente on 
the Wart of the Crown it appears, that Compoſing is snip 
previontip neceflary to the prcwting off, and confequentiy as the 
Defendant is oviy proves to Have compoled, he cannot be founs 
guilty of preſſing off, which accordiug to the general Rotten of 
the Tow carries with it the fame Jeea as Printing. Ana 
therefor, be faid, the Infennation Hav wet charged the Oefen- 
Dant with a proper Fak. Che Coeunfel for the Defendant ob⸗ 
jected farther, that no Evidence one oſtered Of a sore ie 
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this Libel, and therefore clearly as to that Part he ought to be 
acquitted. And beſides they ſaid, the Information charaes twa 
Offences tn diſtinct and feparate Parts of it; one ef printing 
this pacticular Libel fet out in bac verba; the other of printing 
a Libel generally; and therefore as to the laft Charge, as no 
Evidence tras given of two Offences, the Jury ought at leaſt to 
acquit the Defendant. Co the firfk Objetion the Attorney an- 
ſwered, that this pretended Hiſtozy was a Chitty intire, one 
Dart had a Oepenzance upon the other, and therefore he that is 
guilty of any one Part, mut be guiftpot the hele. Ca the 
fecond, he (id, he would agree, that if this was a Civil Suit, 
an Qiten brought again the Ocfentant for Punting without 
Authoꝛity te the Damage of a particular Perſon, the Evidence 
given bere would not make the Defendant anſwerable; for he 
wenid have appeared to have aed merelyas a Servant; and 
therefore as be bad afiified in one Branch onty of printing and 
not in the Wiboie, be could not he Cubjet to fuch an Adion. 
Wut the prefent Cafe, be fald, was in a Watter of a criminal 
Nature, where an Acceſſozy tn Part ts principal in the (Uhole; 
and therefore as the Defendant aſſiſted tn the Compofing, which 
tras a Citeumffance effentially neceffary to their being anp 
Pꝛinting, be by chat Ad evidently made himſelk concerned tn the 
CUbele. Wefides he fold too, compofing was taking a Copp of 
a Libel in Cypes and Figures, and that would make the Deken— 
Bant a Publifger; fa2 tt has often been Determined, that the tae 
king of a Copp of a Libel was an act of Publication. And this, 
he fatd, gave an Anfwer to the third Objection. And to the latt 
he obſerved, that laying Informations tn thts Clay was begun 
in the Low Chiet Jullice Bolt's Cime, and tt was Done out of 
Caution for fear they MHould not ſucceed in the particular laying 
of the Fat. Che Chief Juſtice agreed with the Attorney tn all 
but the A& of Publication; but be thought that was merely a 
Circumſtance of Printing; and accordingly Direked the Jurp to 
acquit the Defendant as to the Publication; but if thep believed 
rhe — to find him guilty et the Printing; and the Jurp 
I 0. 


— 


The King and Nutt. 


— HE Defendant was indidted likewiſe for being another of 
phy omar an thele Publiſhers of this treafonable Libel. But the Evi— 
cannot be dence againt her was only, that fhe kept a Pamphlet-Shop, 
brought for and that there the Libel was fold; but no Evidence was offered 
alibel to pꝛove her knowing of tts being bought tn 02 fold out; nay the 
proved, that her Doule where the lived was a Wile from off the 
Shop, and that he had been bed-riden there fo2 a long Cime; fo 
that the }Prefumption was on the other Hand, that the reallp 
knew nothing of tt. pon which 952, Kettleby fatd, he hoped up- 
on this Cuidence the Oefendant muft be acquitted, for though 
indeed the At of a Servant map charye a Wiltrels in a Civil 
Suit, pet it was by no Weans realonable tt thould charge her in 
a criminal Proſecution. Me oblerved too, that that Rule could 
Certainly not Hold tn all Cafes, that alt thofe, iti 
4 am 
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Hands a Libel noes, are Publiſhers of it, if they do nec diſco— 
ver ff; for a Poſt-Boy that carries « Libel tn the common 
Jacket, can certatnly not be punthable, as afiifting to the 
Crime. Che Chick Jullice faid, that the Cale of the Poſt-boy 
Was not at prefentin Duefiton, and therefore there was no oc— 
cafion to fay any Ching tott. Wut he obferved, that if a Ser- 
vant carries a Libel fo2 his Wafter, he certainſy is aalwerable 
fo2 what he does, though be cannot fo much as write o2 read. 
But howeber the prelent Cafe, the Chtef Jutice fait has been 
erprefiy Determined, that the Water of a Hhop ts anfwerable 
fo2 Whatever Looks are fold there. However tie Jury thought 
it a bard Cafe; and therefore refuled to do any Ching elfe, 
than find the Circumftances fpectally, that were given in Evi— 
Denice befor them, Wut the Attorney General faid, that thele 
Circumſtances were only Watters proper to tnduce the Jurp ta 
find the Defendant guilty of a publication, and not Cuitable 
toa Special Gerdict; for they are only Cridences of a Fak. 
And therefore he propofed ta the Jury, chat they fhould give a 
general Clerdt#, and that the Defendant's Counfel ſhould make 
a Will of Creeptions to the Direftons the Court gave to find 
the Defendant guilty. Wut 992. Kertleby fatd, that tt hag 
heen Doubted upon thele Mords in the Statute of Weftmin- 
fter, proponat billam Exceptionis, fujether The King ts twithin 
the Wenefit cf the At, tt being unworthy of Him ta propoſe 
a Gill; but at teaft he faid, it was not fo proper a Method 
asthe other. Wut the Court fatd, that thounh this has been 
doubted, pet in Bisdemeanozs tt has been allowed, and ts fre- 
quent in the Erchequer upon Penal Statutes, Wut however 
the Jury were unwilling to de any Ching more, than what they 
had Declared before; and therefore, as it was ſomething of a Haro 
Cale too upon the Defendant, the Attorney Oenerat contented 
to Withdaw a Juror. Lev. 68. 
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How far Li- 
bere tet Anonymus. 


not be given 

to bane Mae 4 ‘ 

neyinto C. By Erjeant Beyfield moved ta bing Woney into Court, 
Court, but 8 and that they might plead Non Aſſumpſit infra fex an- 
mpon plead WJ nos. But the Court fad, that they never allow theſe 


meee Motidns, but upon pleading the General Ifuc. 


we 


Berry and Burk. 


When Debt C. B. GEnatet Baynes moved, that the Court weuld make a Rule 
— fo2 aying Erecutton after Judgment ſhouid be Had tn 
——— an Acion of Debt, that was brought upon a Judgment of this 
inga Writ Court pending a Crit of Erroꝛ. But the Court ſaid, that 
of Error, the old Cay in thefe Cales wes to give an Imparlance; but in 
—— the Cafe of Jackfon and Ducket, Hill. 13 Geo. I. the Court 
Court will confidered upen this Matter, and thought the bet Cay was, ta 
fay Proe have the Defendant give Fudgment ti the ſecond Aiton ; aud ac⸗ 
ceedings in cordingly the Countel agrecd to do fo, and upon that the Court 


fach AGion. gopered the Execution to be ſtaid. 2 Ven. 261. 


Griffith and Bernley and his Wife. 


How farthe C. B. PN an Ation again the Oefendants upon a Contra 

—— of the CUike dum Sola, the atl ſurrendered them in 

rea Dlitharge of themfelves. Cpan which Serjeant Cummins mo- 

Wife ourof ed, that the Uitte might be diſcharged. And cited 1 Lev. 217. 

Execution. fyhere upon mean JOrccels (uch Motion was allowed. Co the 
fame Puͤrpoſe he appited a Cafe tn 51 of the fame Book, where 
an Execution was taken arain Baron ond Feme by Colluiion 
of the Husband, and there the CUtte was diſcharg'd. So upon 
an Dutlaww againſt Dusband and CUife, tf whe ts taken, the 
hall be releated out of Cuffedy, But the Court faid, theſe 
were Cafes of Fraud and mean JOrocels, and in them it ts 
fo; but they ſeemed to think tn Cale of an Crecution tt might 
be otherwiſe; and fo here upon a Surrender, becaule the ows 
of the Mecognifance are, that tt Judgment be given againk the 
Defendants, they Hall be furrendered. Wut however this 
Matter was ordered to ſtand over to another Dap, 


Hawkes 
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‘Hawkes and Trisbey. 


C. B. Sila Belfield moved to fet afide a Non pros finned be- How far a 
foze the Eſſoin⸗Day of Mich. Cerm, whereas the Crit Non pros” 

was returnable only in Eafter Germ. Che Thiek Fultice told Hall be wid 

him, be fuppoled the Defendant had given Rules to declare, and je 

Demanded a Declaration, and therefore the Non pros’ was regular 

after ‘the fecond Cerm. And fo he ſaid this Practice was ſettled 

in the Cafes of Mofes and Richardfon, Pafch. 3 Geo. 1. But he 

oiferd’d, that civing Rules to declare and calling for a Decla- 

ration, ave ag neceflarp in figning Non pros tn this Court, as of 

ving Rules to plead; and calling fora Plea ts neceffary to aflign: 

ing Judgment fo2 want of Pleã tn the Wing’s. Bench. 


Baker and Johnfon. 


C28, ae Replevins the Defendant avowed for Damage-fea- when aTen- 
fant, the Plaintiff replied a Cender of Amends after gor s 3 
the Caking. And now Serjeant Chappel moved in Arreft of “Mery is 
Tuvgment, for the Cenver’s not being pleaded to befoxe the bar co an 
Impounding. Me Catd this ts determined to be bad upon a Oe- avowry for 
netal Demurrer tn Lutwych 1596. And therefore he thought tt Damage-fee- 
might be taken Advantagẽ of as well in this Way. Che Chick SCH Al ng 
Fuftice fain, that Cafe was certainty Law, and Pilkington’s p05 pies 
Cale, 5 Coke, is to this Purpoſe; but he oblerved, that the cannot be 
Defendant had joined Flue upon the Sufficiency of Amends ; taken Ad- 
and by that Weans had waived all Apvantage as to the Freee vanrege of, 
cig of the Cender. But he owned, that if this Adon had sre ee oe 
been in Crefpats, tt would have been otherwife, even Upon a yudgmene. 
General Demurrer; for the Statute of James 1. favs in gene⸗ 
ral, that a Cender of Amends map be well pleaded in Cretpats 
before the Action bought. 


Flowers and his Wife again{t Gols. 


C. B. Eset Eyres moved to fet afide a Plea, becaufe it only How far the 
anfwered Part of the Declaration, and fad nothing to ee 

the other Part. CUbich the Court accordingly DID; for they (AFD, pies pon 

it the Plaintiff Mould join Iſſue upon it, it would _be a Otleon- Morion. 

tinuante in him; and thep would not allow a Oefendant to 

fhuffle off a Cerm o2 two in this Wap by a Demurrer. And 

after thig the fame Counfel moved to amend his Occlaration 

Without paying Cofts, as there was at this Cime no plea, 

and fo they made a Rule to thew Caule. 


4K Lady 
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Lady Mary Herbert and Lady Karrington, ver. Kenti- 
lion and More. 


put off 


aTrial’sbe- was Due Upon them had been paid. Che Caule had proceeded fo 


ved, mar- Caulſe already was entirely vod; and therefore their Countel 
ne hoped that the Court would not let the Plaintiffs proceed at 


4 Anony- 
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Anonymus. 


Scac. HE Defendant was fued as Aominiffrato. Durante mi- How far the 

nore etate. And on Rule to thew Caute, the Court Court will 
allowed him to lead four Pleas to the fame Batter; non Af. plow a De- 
fumpfit, non Affumpfit infra fex Annos, plene adminiftravit, & quod In- ‘lead fuie 
fans ultra annos feptem decim natus fuit. Pitas 


Anonymus. 


Ux and Haid. 


Canc. een was a Gi brought te eſtabliſſ a Modus. The How far a 
ICutfom fet cut was, that all the Dccuviers of Land, Modus tall 
inbabiting tn (uch a Pari, habe Cime out of Mind been Die yr Re 
charged of paving Cithes for the berbaye of all barren and of its a- 
unpwfitable Cattic, due ta the Gtecar, bp making into Wap all mounting to 
the Cithe-Ols due to the Rettoꝛ. Che Sollicttar-Weneral Noo Deci- 
and 952, Wills were of Counfel for the Oefendant. Chey fad ee: 
that the Modus jas been by no Means proved; for the CUE: when a Bill 
neſſes have only ſwore, that the Parihtaners have always made is brought to 
the Cithe-Grats into Day, and that they have been difcharged obi a 
of paying Cithe of Derbage fo. Cime immemorial; but they por 
have no where faid, that they have been diſcharged of thts £02 witirefutero 
rat Reaſon. Go that they fad, as tt ftands here, ft ts a mere do ir, by 
Non decimando. Gut betives thep obferved, that the Ciittnefics Reaton that 
of their Side Cwear, that the Outliers have pato Cithe of Dap he Modus, 
ime out of Wind, as weil as the Inhabitants; but pet it 15 —— 
not pretended, that the Outliers ave diſcharged of the Cithe oF the Evi- 
Derbave; Y which it ts plain, that the Wealon fuymefted can- dence, mate- 
not be the Reaſon. Chey went on farther and fatd, that the Mo- pee differs 
dus tog is void in itfelf; for every Modus mutt increafe in Glalue, pee. 


in JDropartion as that Ching docs,. which tt is ta bea Diſchargẽ forth by the 
OX, Bill. 
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When an 
Action is 
brought 
againft a 
Man for fe- 
ducing an 
Apprentice, 
what fhall 
be good 
Evidence to 
fupport fuch 
Aion, 


of. Cherefore thep fatd, tt has been Determined lately in the 
Exchequer, that t€ a Modus fs in a Pariſh, that the Pariſhion— 
ers fhail pap fuch a Sum of Wonep tn certain for all Applies 
growing in their Orchards, and they make new Orchards, the Mo- 
dus fall not indeed ertend to them. But if the Modus was to pap 
fo many Guthels out of every Dochard, and new Orchards are 
made, the Court of Excheguer allowed, that the Modus ſhould 
ettend te the new ones. Clhereas accowing to the Dakrine in 
the prefent Cale, let the Derbane wncreale cver fo much, tie Mo- 
dus muff continue as tt was at fitſt. And belides they tata, this 
may give Dccafion to much Fraud; fo2 not only tho’ the Her— 
hare ould much tncreate, but tf there Hould be a Contrivance 
inthe arith, that the Cithe-Orals ſhould much decreate, the 
Gicarv muſt fill be contented vith what ts left him. Chep fai 
too, that thts was more hard upon the Cicar, becaule he re- 
teives no Wensfit by the Modus. And befites it ts a known 
Ching ail ever England, that in Fat Tithe Dap is always pain 
without any Conſideration, tho perhaps tu frie Law, Cithe- 
Gals 15 what ts only demändable. Lo Chancetio2 then made 
bis Decree, and fatd, that the Gicar's receiving no Benefit bp 
this Modus, Did ust any Caps induence him; beeaule the tear: 
age ig derived out of the Redory; and therefere if the Rector 
would gain by it, it is the fame Ching. Wut however, he fair, 
he thought the Recor would not, and that it was a mere Non de- 
cimando. And befites, be fad, the Modus ig cleatiy not matn- 
tained bp the CAitneſſes for the Dbseition, that has been fick 
made tat. Accordingiy diſmiſſed the Will. Salk. 554. 

In the Argument ot this Cafe 2. Wills faith, be would not 
fay it Down tor Law, that Cithes ot Day are Demandable of com: 
mou Bight, but be obſerved, that there was fome colourabie 
Pꝛoof that tt was, tn that the Decima Garbarum & Feeni, and 
rat the Decima Graminis, is Conftantly Demanded in all the old 
Recows. But Low Chancello2 laid, that_it was determined 
in one Reynell’s Cafe tn King James1. Cime, which was a 
Senna Cale, that only Citye-Orals is Due of common 

ight. 


Ayneſworth and Wood 


Sittings at" J" HE Declaration chorged the DefenBant quod Ap- 
Guildhall. prenticiarium Querentis retinuit & eundem negotiatus 
fuit, knottin that be bad Run away from bis Wafter; bp 
which Weans the Apprentice was encouraged to keep from him. 
But the Chief Fuflice Taid, he did not think Cuch an Action wouln 
lic; but the poper Remedy was by May of Aton fo? fo much 
Maney paid te the Plaintiff's ApprenticeinCarong ta the tains 
tiff. Gpon looking farther then into the Declaration tt ape 
peated, that it charged the Defendant quod detinuit & cuftodivir 
the Apprentice. uw the Coidence produced was, that the De- 
fendant frequently fent (Uork to him; and tho’ tits was net an 
atual Detainer and keeping, pet the Influence af Gain was fuch 
upon the Apprentice, that the Countel tad, tt amounted toa 
Detainer tn Law. Chey laid it was tthe unreaſonabie Ghresta 
4 an 
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and Fears put upon an Apprentice, the Effect and Confequence 
ig a Detatner from the Water; and therefore thep did not Cee, 
why fuch an Aéion would not ite. Che Chick Juſtice ſaid, tn the 
Cale put, a ſpecial Aéton upon the Cale would onip ite, and 
in the peetent Cale the Adian mentioned before; fo the Plaintiff 
was nontuited., 2 Lev. 63. 





Clay verf. Simpfon and Wood. . 


The Duchy Chamber. R. Lee tnfo2zmen the Court, that Queen When a 
Dowager Katherine, in 1704. by Let- — — 

ters Patent under the Duchy Seal, granted to the Deken-t 
Dant Simpfon, the Stewardihip of the Denout of Pomfret itt Revenue is 
Yorkthire, fo2 Chirty-fibe Pears ; that the Plaintiff has obtain⸗ in — 
ed a Grant of this fame Dffice by Letters Patent, Dated in how fr the 
December lait, {0 that there is a Difpute between the two Pa Cr 
tentecs about the Kight to this Office; be ſaid, that this Has a order for 
Caute wherein the King’s Revenue was concerned, and therefore producing 
He moven the Court, that they would make an Dyer upon the Books 
Wood, who is Simpfon’s Deputy, to bang into Court all Gaoks 3 
and Papers belonging to this Ofice, to the End, that the“ 
Court might appoint a Perſon proper to erercife the Office 
During the Suit, in Der that the Revenue map be fecured. 
De (aid, there were Precedents to be produced, where this Court 
Had proceeded in this Wanner upon Wotton and giving Matice, 
as they have now done, tho no Caule has been depending at the 
ime, no moze than tn the pretent Cate. Co this jpurpole a 
a was tead, Term. Mich. 1697. Kingfton and Afhton. Che 

efendant there claimed a Oant of a Stewardihip of one of 
the King’s Manors, under Low Molineux, wha petenden ta 
Have had a Orant by Letters Patent of it in Fee, Wut not 
being able to poduce them, the Court made a Rule upon him 
to by the Hooks and Rolls inte Court, and that the Plaintiff 
Mould be put into Poſſeſſion wha had Letters Patent, which be 
produced of the Dffice ; andfo2 the Oefendant’s not obeying this 
Drver, the Court granted an Attachment. Game other Preece— 
Dents were poduced to the fame Purpoſe. Che Chick Baron 
and 992. Baron Cummins were the Judges, Afliftants to the Court; * 
and they ſaid, that thele were JDrecedents of the Courts having 
mandeRules of this Sort, where it appeared, that the Perſon tn 
pᷣoſſeon of the Dffice had not the Right; fo poſſibly if great 
Doubt had been hewn to the Court in the prelent Cale, witch 
of the two Perſons had the Right, they might habe proceeded in 
the like ſummary Tay; and fo2 the fecuring of the Revenue, the 
Court of Erchequer aks fomething tn the fame Way; bur 
in the prefent Cale there Dees not appear any Realon to the 
Court to think, that the Defendant has not the Bight as 
well as the Poſſeſſion; for the fecond Letters Patent might 
Have been granted tho’ Disinformation, And therefore the 
Court did nothing upon the Motion. 


4L The 


“1729. 
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The King and Longbotom and Petteris. 


What fhall R. Strange moyen to quaſh an Indiäment of Subomna- 
be faid to be tion of Perjury at the Suit of the Jd20fecutor. One of 
agoodIn- the receptions te it was, that tt charged the Oefendants & 
— for utrumque eorum With ſuborning feu CUitneſſes & utrumque eorum 
tion of Per. tO Nive Evidence againſt one Hayes and his Brother upon an 
jury. Juditment of Forgery. We fatd, theſe were feveral Charges 

of feveral Offences, and pet contained tn One Indikment. Ac- 
gouty, site cordingly he cited the Cafe of Giles and Gwyn and others 
feof, where an Indigment was held bad fo2 this veep Reafor. J 
fences can. chatgeu the Ocfendants there & urrumque eorum with erercifin 
not bejoined A Trade anv neat having Erved an Apprentitehip. He abferye 
inone In- too, there was another Crception ta this Indickment for its 
didment charging the Citneffes with fwearing falflp that Hayes and his 
Z Brother were guilty of the Fozgery, Which ts too generals 
Vide poſt Qeegadingiy the Court made a Rule to ſhew Cante, 


Flaningant and Adey. 


oor Bed Ege Debt again atl the Court ſaid the CUtit muſt 

againft Bail lie tn the Dffice four Days, as well as Where the Pro— 

whatis the feedings ate bp Scire facias. So they abfervedtoo, muft the Ca- 

Courte of pias amaint the Principal in oder to charme the Wath, And this 

Procecas Was agreed to be the Pradtice of the King’s Bench as weil as of 

— this Court. Wut however the Court ſaid, this was only an 
Indulgence given bp the Przattice of the Court, and not bp the 
Lav ; for the Condition of the Recognifance requires the De⸗ 
fendant to pay the Condemnation Money o2 elſe to furrender his 
Bony; now the Sutrender of His Body is underſtood upon the 
Return of the Capias, and therefore he ought to do tt then at all 
Events. Chis is the Reafon too, they obferved, thy a Sur- 
render after cannot be pleaded bp the Batl, though tt be be: 
fore the Proceſs again them. “But by the Praetce of the 
Court, they will fap the Proceedings againtt Wail, 1 the Sur- 
tender be before the Return of the ſecond Scire Facias. 1 Ven. 
262. Salk. 599, 602. 


Anonymus. 
page ae Canc NE 992. Maynard was made Defendant in an Oꝛigi— 
ina hy nal Caule tn this Court; and upon one of the Le- 


that Service kendant's dying, the Caule was forced to be revived. Apou 
upon the an Affidavit now that 952, Maynard was gone into Ireland, 992. 
Clerk in | Lutwyche moved, that Service of a Subpoena upon bis Cler 

be pod ser- Ut Court might be good Service upon him to make him ap- 
wine pear to this Gill of Revivor. And he fatd he remembed a 
itke Motion was made in the Cale of George Hunter, who went 
Over to Barbadoes. LOW Chancellor fad, as that was fo a 

I 0 
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of tt wmight be proper in that Cafe, but refuted ta da tt here 
till Aidavit fir made of Enveavours to ferve Him there. 





Howard ver. Newman and Wood. 


Sittings at —— © HE Mother of one Hicks employed fhe When an 
A Plaintiff, who was an Attorney, to Atorney 
take out a Commifion of Bankruptey avaintt her Son, the ce — 
being a Principal Creditor ta Him ; and this was Done out oF cep roc 
Qffetion ta her Son, tn aver to fet Him up a clear Man tM cy, —— 
the Told again, Wut at the feme Cime that fhe gave thele whom he 
Inſtructtons to the Plaintiff, he told him, he mul not erpest mut take 
fo be patd by her, but mut be fatisfied out of the Cfieits of hs Remedy 
the Wankrupt. Che Attomey accorwinely {aid out ſeveral ete cnees 
ums Of Boney tr procuring this Commifion before Aſſignees of fuing our 
could be appointed, and when they were nominated, and Had a the Commit 
greed to take upon them this Cruft by fetting thete bands fion. 
as Parties ta the Deed, he was at other Charnes too. s 
on Which he now bought his Aion againſt the Defendants as 
Aſſignees to be fatisfied for the Chole which he had lato out. It 
appearing now upon the Face of the Chidence as tt ftovd at 
prefent, that the Aflinnees had not recetved Cites enough of 
he Bankrupt in the Cihele ta anfwer fo much as the Bil 
of the Attorney, no2 were likely todo fo; a Doubs arate, whe- 
ther the Attorney Mould come upon the Aflignees at all; 02 at 
moft fo2 any more than the Attomep had latd out after they 
Had accepted the Afiqninent ; foz they could not be fuppoted ta 
agree to any moze than they themfelves were privy to. Wut 
the Counfel obferved, that as the Cffeits of the Bankrupt are 
not likely to anſwer thig Demand; and as the taking out of 
the Commifion by the Mother was not in an Adverfarpy way 
to get in ber Debt, but out of Friendhip and Affetton to Her 
Son, ta the Pꝛejudice pervaps of many of the Creditors, the 
ought to be anfwerable to the Attorney. Che Fat appearing 
thus, the Chief Juftice faid, it was true indeed the Attorney 
ought to be fatisfied firt for procuting the Commiſſion; but 
pet he thought too that would be fomething of a hard Cafe. 
that the Afignees fhould be any farther liable than the Cfteits 
amounted to. Wut then it coming out upen farther Cre 
mination, that the Cfiets were appraifed to moze than the 
Bill came to, though the Atlignees Have not got them inte 
theit acual Poſſeſſion, the Court fait, the Plaintiff's Demand 
Was clearly good again them; becaule they had a right ta 
net them where-ever they can find them. Wut pet there was 
another joint upon which the Chick Juftice_fato he thought 
the Plaintiff mutt be nontuited ; becaule the Statute of 3 Jac. 1. 
requires that every Attognev (hall deliver a Will figned with 
his own Mand, vefoxe he commences a Suit for Sees; now 
in the puefent Cale it appeared, that the Clarvant of Arrett 
was made out before a Cender of a Will; for the Bailifk irik 
fhewed the Defendants the Bill and demanded the Money, 
and upon refuſal immediately arreſted them. How the Chiet 
Juice fad, he was of Opinion the Suit began by taking fine 
e 
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the firft JDocefs, which muft be intended ta be before the 
CUarrant made out; and therefore the Cender after was void, 
And this Opinion the Chief Juftice was of, notwithtanding 
two Objections made by the Counfel ; ene that a Caking out a 
Commiſſion was not a Suit within the At; the other, chat a 
Court ought not to go out of the Recard for the Commencment 
of the Suit; and upon the Face of the Reco, the Suit ap- 
pears to be of Michaelmas Cerm laff, and the Cenbder of the 
Bill was the 17th of October. So upen the the MUhole of this 
Matter the Parties agreed the Plaintiff Hhouid have the whole 
Bill paid him without Cots, 1 Ven. 135, 370. 2 Ven. 174. 
6 Mod. 309. 
How faran Note, Che Cale of Godfrey and Clerk was Cited to be Deter: 
prorney ge. mined upon full Debate in the Common pleas, that the Ate 
liver in his torney miiſt deliver in his Lill before he begins bis Sutt, though 
Bill before before that tt was a Common Ching for an Attonep to Deliver 
he commen- in His Will at the Cime pending the Suit. 1 Salk. 36. 


ces hisAQion, 





King and Hammerton, 


— Sittings at ————— Debt upon Bond with Condition 

— ae fox Performance of an Award, the Sub- 

Arbitration, miſſion appeared to_be of all Watters in Difference to cers 
tain Arbitrators. Che Chief Juftice fain, that the Arbitra- 
tos were bound ta make their Award upon all Watters be- 
tween the Parties, which had been laid before them, though 
there was not the general Conclulion of tf Ita quod fiat de omni- 
bus premiffis. And the Arbitrate2s having overlooked fome Dat: 
ters that were laid befoue them tn_the prefent Cale, the Jury 
accowingly gave a derdict fo2 the Defendant, and found, that 
the Award was void, 


Dicks and Sidney. 


When an Sittings at wagner Vue was an Aion heought for Goons 
‘AGionis J1 fold and delivered. Che Evidence on 
brought for the Part of the Plaintiff was, that be tent down certain jar: 
oe eliver- ££18 Of Goods to the Defendant, who was a Country Craver, 
ed,whatfhall bp the Carrier; that the Defendant took in one of the Par⸗ 
begood E- els, but refuled to take the other; and upon that the Cactier 
vidence to was forced to bing them back again, and not knowing wha 
—— bought them to the CHare-houfe, the Goods lay there till this 
: ime. And the Defendant gave no Notice of this Refulal to 
the Plaintiff. Che Doubt now was, whether the Acceptance 
of Part, without giving Hotice of the Refulal of the other 
art thould be taken for Cyidence that the Defendant gave 
ait Drvder fo2 the CUbale, till the Defendant ſhould give Evidence 
to the Contrary. Home of the Jurp informed the Court, this 
was their Motion in Crade that tt did fo; and the Chiet Iu- 
ftice likewife thought it was reafonable, Cpon which the Jurp 

nave a Gerdit for the Plaintiff. 


1 Paxton 
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Paxton and Sharpe. 


Sittings at Guild-Hall. IN an Gaion for Toads the Plaintiff Whenan Ac- 
{aid in bis Declaration, that there tas ——— 

a certain Diſcourſe between the Defendant and ſome others of words what 

one Jenkins’s bꝛeaking, and upon that the Defendant faid of matt not be 

the Plaintiff, be will be the nert. Chibence tas now given, faid to be 

that by Deans of thele Mies, the Plaintiff had ſeveral of good Pu 

his Creditors immediately upon him to demand thetr Debts ; Orso AP 

and that be had ſuffered much in bis Crave by this Report. aion. 

Gipon which one of the Countel objected, that as there was no . 

fpecial Damage lad tn the Declaration, this Evidence oughe 

not tobe admitted. Wut the Court fain, that a Man's hating 

his Creditors come upon him, and his ſuffering tn fis Crate, 

are only the natural Confequences of a Repart of this ature, 

and therefore may he well allowed fe, CuiBence in this Aiton. 

But then another Objedion was made, that the ſubſtantial Part 

of the Coeds was not literally ppoved; andthe Common Ser- 

jeant obferved, thot though indeed tn the Watters of Iggra— 

pation, which the Cows are laid to be attended with, the Courts 

had not of tate gone fe far aS to keep the Plaintiff up ta tie 

Letter of bis Declaration, pet he never knew, but tn the ſub— 

ſtantial Part they bad, sow tn the prefent Cafe be obſerved, 

that the Declaration had laid the Colloquium to be of Jenkins’s 

heaking, andthe (Aords thereupon were, that the Plaintiff would 

be the nertin a fittie Cime; which was directly affirming that the 

Plaintiff would beeak tn a little Cime; now he oblerver, that the 

Evidence only was, that Jenkins was ferved with an Erecutten, 

and upon that the Oilcourfe was, that be was mone off; and 

thereupon the Defendant faid the Plaintiff would be the nert ; 

which is, that be would go off nert. Now he ſaid & going off 

or abſconding Was properip oniy what would fubjet a Wan to a 

Statute of Wankruptey, and net make him a reat one; fo2 tn 

ower to that a Statute mu really be taken out. Che Chief 

Suffice accowiugly laid, that be thounjt tuo the Gords were 

not (ufictently pobed; ana upon that the Plaintiff was non: 

ſuited. Salk. 661. Skin. 333. 


4M Term. . 
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Pit and Lady Claverinth. 


Ss OB Wray was feifed of a Wanoz tn the Marth, in 
Which there was a great Wafte called Tanfield-Moor, 
and fold it about Chitty Pears ano, referving to himicifand his 


bereferyed, Heirs a convenient Clay-Leave, (uch as be and his Heirs Hoult 


think proper, for the Carriage of Coals tho’ this Matte, from 
certain Coval-Tllorks of his to the River Tyne. Chere was an 
Fuvention found sut about Cwenty Pears before, which was 
ufed pretty mich in the Moth at the Cime this Manor was 
fold, of making Taggon-ways for the mae eaſy Carriage of 
Coils, which was done by levelling O2ound from one place ta 
another, and then laying Planks into tt, for making a moe 
eaſy and fhoxt Conveyance of ft. Che Defendant was Lefiee 
of fome Coal-Woks under the Heirs of Wray, and by Cirtue 
of the Power tn the Relervation, fic made a (Uaggon-way for 
her Coals, upon which the Plaintiff preferred his Will againitt 
her, Che Chancellor upon heating of the Caufe, made a de— 
cretal Dwder, hy which tt was referred ta the Barons of the Er— 
chequer, ta have thetr Opinion, whether a Taggon-way was 
within the Relervation of a (Uay-Teave. pan this Watters 
coming befere the Court of Erchequer, the Chief Garon decla- 
rev, that je had never feena (Uaggon-way in the Moth, and the 
tefl of the Barons owned, that tho they bad teen them, thep 
hav verp imperkect Hotions of what they were ; and thereupon 
they ordered the Plaintiff's Counfel to move the Lod Chan 
elig2, to give them Leave to lay before the Court of Crehe- 
guer thofe Oepolitions they had made, erplaining the Mature 
of a CUaggou-way; for thep fatd, it was impoſſible fo2 them ta 
nive an Opinion upon this Queſtion, till they Hould have this 
evidence hetae tiem. Chis Mutton being now trade, Lov 
Chanceilor fad, that be was afraid, let Sp niting this Liber— 
ty of ſeeing what a (Uaggon-way as, be ſhönld qive the Court 
of Crebequer an Opportunity at ſeeing what this CUaggen— 
Wap Was that had been made; by wohlch Weans there might ve 
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Danger of their Determining, whether the petent (Uaggon— 
wap, made tn the Wanner that tt was, was within the Re- 
fervation; which he fatd would be again the Defign and Mean— 
ing of the Reference. De obferven too, that it was far from 
being tmpradicable fo2 them to determine this Queftion with- 
out this Afliffance ; for they ought to determine tt tn the fame 
Manner thep would have done, tf this Queſtion had fell aut in 
a Caule Depending before them. De faid farther, fo2 his own 
Part, he thought tt was far from a Difficult Queftion, whether 
it was leſs Prejudice ta the Soil to make a Wap in this Wan- 
ner, than that fuch heavp Carriages houid be dragged ail over 
the 95002, ſometimes in one Part of it, fometimes in another; 
and this, be faid, was all the Point before them. We took 
Motice too, that it was a Ching, which the judges were bound 
to de jure to give their Opintons upon a Cate Cent to them 
by this Court, Accowinaly his Lowhip would do nothing tn 
the Motion. Aiterwards the Barons gave theiv Opinions, chat 
a Waggon-way was not reſerved. 


Bernado and Duran. 


Canc. A N Mower of Keference had been made ta one of the How fara 
Watters to ſettle what was Due upon the Waiance be- pee 

tween the Plaintiff and Defendant. Che Oefendant gave m oro ake 

his Charge, and took out four Summons’s to attend the Wa- a report ex 

fier, and upon the Bottom of the two laf the Maker had Wt, parte till he 

that be would peocecd ex parte, if the Plaintiſf would nat bring bas Leave gi- 

in his Counter-charge. Che Plaintiff neglected them all; but ver Rim by 

pet the Defendant was fo fate, as to tell the Maſter, be confent- ao, 

£0 2oool. ſhouid ve ftruck off from the Account he brought in, as 

Allowances for the Ceunter-charge of the Plaintift, whitch he 

made Dath was all that the Plaintift could fet up asa Demand 

againſt him; and the Water accordingly did allow tt, and repart- 

en, that upon-the Balance thus mave up, there was 8991. duc 

tu the Defendant. However Led Chancellor fet thts Report 

aſide, but without Coffs; for he ſaid, the Waker Had no Au— 

thovuty to make this Report ex parte, tell there was firtt ob- 

tated an Dader fram the Court to de tt, 


Drake 





— — 
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Drake and his Wife and Crifp ver. Hopkins. 


When aTen- Sea. CHE Defendant han entered inte Articles of Agtce- 

der Somme de ment with the Aneeftar cf the Platnttifs, for the 

who thall Putchate of an Eltate it December, r719. F Wortgage of 6oool. 

Dencht of jr, deing diſcovered upon tt foon after; the Oefendant tendered him 
the Bonep with Intere in May 1720. which the Mortgagee did 
net é@ctept till May 1724. Gnd the Cfate was not found te 
be in fo good a Contition ag wes erpegtedD. Gpon, a Bill's be- 
fur hyeurht howeber in this Court for a Cpectfick — hal 
ef the Agreement, one Queftion feil tute Cebate, whether the 
Intereſt ſaved for the four Pears by the Cendver of the Wancep 
due upen the Wartgage, ſhould he fer the Wenefit of the Plair⸗ 
tiff, o2 for the Benefit of the Defendant. Another Queftion 
was, whether the Defendant ſhould be accountabie onlp fo2 the 
mean J2ofits he had recetved from the Cime of the Cenvder, oz 
fo2 Intereſt of 5 per Cent. for the Purchaſe⸗Mouey from that 
ime. Che Barons were of Opinien upon the fir Quettion, 
that he ought to babe the Geuefit of the At who dd it; and to 
the fecond, they thaught be could not be accountable fo2 the 
meat Jofits, for that would be contradldow ta the Decrecing 
him a Purchafer fram the Cime of the Cender; and frem that 
ime he cunht to be confidered fo in Equity; for he atuallp 
nade Leales of the Land after that, and received the Profits; 
Lut they thought the natural Method of charaing the Defen- 
Dant, was to make Him account for 5 per Cent. which was the 
common Intereſt of Weney for moft of the Crime. 


Wilfon and Charlefworth. 


How far the HE IDtaintift Had recavercd tn an Affumpfit 12]. 10s. fo2 
Pout ht Damages, 40s. for Cots, and 131. ros. mae by Clay of 
orser a Ve" incrementum, which tn the whole amounted ta 281. Che Plain⸗ 
encer’d upon tiff afterwards intended ta take out Crecution, but to her Sut- 
prite found, that Sattstatten had been entered upon Record upon 
a CGarrant of Attorney under Her own band. pon this the 
applied to the Court fo2 a Rule upon the Defendant, wham the 
Ciharrant of Attorney was ſuppoſed to have been given to, and 
{ikewife upon two others who were ſubſcribed TUittnefies to it, 
to attend, which accordingly they Bid. Chey each of them made 
erprels Aidabies, that thep faw the Plaintiff ſubſcribe Her ame 
to it, and eal and Deliver tt as her At and Oecd. Wut upon 
Eraminatton of them feparatelp viva voce, they cantradiced 
themleives in ſeveral matertal Circumftances; and the Court 
was fattsfien they were concerned tn forging this Qutho2ity, and 
in conſpiring together to defraud the Pſaintiff of ber Judgment, 
* Cpon which 992. Kettleby prayed, that a Vacatur might be ene 
tered upon Reco, that the Defendant and thefe pretended CHiit- 
nefles might be committed upon the Plaintiff's entering tnta a 
Recegnilance to potecute them; and that the Warrant rf At⸗ 

2 orney 


a Judgment. 
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torney might be Depofited tito the Hands of the Déicer ta be 
an Evidence anatni them upon the Crial. Che Court faty, 
that fince the Plaintiff has offered to be bound in fuch a Recog- 
nifance, they Had now no fcruple with themfcives about com- 
mitting the Defendant and his Mitneſſes. Accowinely upon 
the Plaintiff's entring into fuch a Recogqnifance, the Court o- 
Dered a Cipftaff to take them; inftantiy vacated the Entry of 
Satisfation with Cofts, and odered the Warrant of Attorney 
to be Delivered into their Officers Hands. Beſides the Court 
obferved, that ff there was not much Reafon to ſuſpect a Fraua 
of this Sort, they ſhould have thourht the Judgment ought ta 
be vacated fo2 another Reafon; becaufe the Carrant of Atto2- 
ney was to enter up Satistation in a Judgment of 12). 10s. 
whereas there really was no fuch Judgment; for in the Chale 
the Judgment was fo2 281. 





Wynn and 

aay j ; What fhall 

6 ae Platntif— took out a Cpecfal Latitat in January laff, but not be faid 
DID not file his Declaration till within four Days vefae to be fuch a 

the End of Eafter Cerm. Apon which the Counfel moved fo2 ——— 
an Imparlance, as the Plaintiff had not made ule of His Cpectal Prine ss to 

Latitat as he ought, but delivered his Declaration of a fuble- hinder the 
quent Term; and bp that Weans the Laticat was ta be conſider⸗ Defendant 
edasacommon one. Che Court accodingly made a Rule to from having 
thew Caute. an Impar- 


lance. 


Roberts and others ver. Munford. 


M: Reeves came now to ſhew Caule. Wut Gerfeant Eyres How fara 
making It appear, that ane of the Counts was fo2 fo Defendanc 
much sponep, which the Ceftator engaged to pap fo2 certain Hs" be in- 
Goods that had been delivered toa Stranger, if the Stranger Imparlance. 
himſelf fhould not pap for them, the Court fatd that was merelp 

a Pꝛomiſe coming in Atd of the Credit of the other, and there- 

fore was to be confidered as a Pꝛomiſe upon the Stranger’s 
Account, and not a Duty of the Ceftator’s own; and therefore 

it could not be tncluded within the Weaning of the Ac etiam; 

and accordingly granted an Imparlance. 


Brown and Hatch. 


was worth ik he outa not, Che Defendant upon this p2o- 
4N Duced 


— — — — 
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How far an 
Attorney’s 
Clerk may 
maintain an 
Action for 
Bufinefs 
done during 
his Clerk- 
fhip. 


duced a Bond of 2000). in Evidence, with Condition that the 
Ocfeudant thould give the Plaintifſf and one 28, Hartenville 
toool. ff the Pardon Hould be precured in fir Months. Chis 
oud indeed was fince cancelled, wut the Counſel {aid tt Dotan: 
ed the firſt Agreement; and an Agreement is nits stun Mature 
a Ching intire, and therefoze tt Hall met be intended, that one 
Part of it was put inte CUriting, aud the other not. Che 
Plaintiff however defiren to give tarther Cyidence that the Jn- 
font of the end wag only to reduce one jPart of the Agree- 
ment inta Cliriting, as it was the Chief, and to bing 92s, 
Hattenville ta Citnefs this. The Defendants Countel ob- 
jeded againſt her Evidence ag ſhe was one of the Ca-vbligecs, 
and therefore intereſted with the Plaintiſf. However the Court 
allowed the Plaintift ta give boch thele Watters in Evidence. 


Myonet and Broome. 


Sittings in London. HIS was an Aiton bought by the Plain- 

tiff fo. Latecharnes tn Bufinefs done 
when be was Clerk with an attorney; but there was a Covenant 
in the Articles, that he hould uot practice ducing bis Clerkſhip. 
932. Kettleby objected tar the Defendant, that the Service of the 
Elerk nuke be faz the Benefit of His Waker, and therefore that 
this Gaton ought to babe been brought op the Walter enky. be 
(aid, be thought this to be like austher Cafe very well knowin, 
that whatever Woney an Apprentice earns of another, that ather 
muft be accountable fa2 it ta the Wafer, tf the Carning ts in 
the CUay of the Crave the Apprentice ts bound to; fo the Wa- 
fter bas a Right to the wheie Profit of the Buſineſs. Jn the 
Courle of the Evidence this Objection had been hinted at once oz 
twice before, and them the Chiet Juſtice faid, that be-rhoughe this 
Acuot woul {ig fog the aes nopwithfanding ; and the Water: 
muff, take big, Ret et by, ay of Aion of Cobenant ayaintt 
the Cictk. us D ccttleby’s ftating tha Objettton now more 
fully to the Chick Juſtice, ordered hist, oo prove what he could 
Cipon which he produced the Avticles, andifaid, than te mouldiap- 
pear. bp. Comparing the Dates, of them, andi the Cime tarot 
the Declaration when the Service was Done, that it was per⸗ 
formed during the Clerkhip. Butthe Court woulm not allow 
them to be read; becaule thy Articles; mere: note duly pavers 
fo2 the WUitnefics to them were alive, and the Oefendant had 
not taken the proper Deans, that might have been ufed tn pa- 
curing them to babe bees fubpenaid; andias thole were the po- 
per Perfons to prove them, the Chief Justice fatd, he would not 
allow others,ta prove. therr; ‘DANE hut where the pooper Cit 
neſſes could not be procured. Accordingly a Gerdict was giver 


fo2 the Plaintiſf. 


A Biltey 
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Bilbey and Lee. Term. Hill 
727- 
“pe Plaintiff had brought his Atom as Crecutor in the vow far the 
Debet & Detinet. Clpon which the Defendant demurred ge bringing an 
neralip, Wut the Court fatd, this could not be taken Adwan- Aion iathe 
tage of upsn a general Demürrer; as tt bas been determined — =e) 
before tn Lev. 250. Mead tthe. 


Deriner only, cannot be taken Advantage of upon a general Demurrer. 


Term. Trin, 


Boote and his Wife againf# Cooper. | — 


AN Aition of Debt was brought upon a Judgment pending a Gow peate 
CMrit of Error; and pet the Oefendant’s Bail had entred new an 
into the Rule to ſurrender che Party o2 pay the Boney, t€ Che raion of 
Judgment ſhould be affirmed. pon which 292. Thede moved debr to be 
to flay the Proceedings. And the Court accordingly granted it; brought up- 
fo2 they (aid the Proctedings on tn a fret Atton were platnipy or2 Jude. 
beratious after this Security entred into bp the Rute; becaute io, —— 
If the Judgment ſhould be afütmed, there is immediate Reme-t Error. 
By again the Watt upon the Rule, And this twas the Intent of 

tie Rule, when it tas made in the Cafe of Arthur and Myre. 

But the Court refuled ta grant Colts; becaule the Proceedings 

In the Attion firft were regular. 


| Term. Hill, 
Anonymus. — 


R. Wynn movbed, that the Sheriff might mend his Keturn What Iſſues 
toa Diftringas; becaufe be had returned lets Iſſues upon — 
this, than upon a foꝛmer. Wut the Court fam, they could not a dDi- 
DO it, as the Intereft of a third JOerfon was concerned; hut the aringas 
proper Wethed, they fatd, was to make a Rule upon him to re- 
turn upon another Diftringas Double the Flues he had returned 
upon the former. And Juftice Page faid, in the Crehequer the 
Sheriff ts not chargeable with thefe Iſſies, but the Perſon di— 


ſtrained. 


Term. Mich, 


Feilders ver. The Bifhop of Winchefter, and others. ,;2) 


Canc. A Gill was preferred in this Court to eſtabliſh a Cuſtom sow far De- 
AX ta certain Dang, where the Plaintiff had Lands. peerons ia 
Che Will fet forth that there was a Cuffom Cime out of Window Me 
in tettatn Lands tn that Manor, whereof the Lands in in an- 
ueſtion were Parcel, to be leaſed out fo2 thee Lives, and other with- 
that fo ſoon ag one of the Lives fhauld drop, the then Ce- our produ- 
nant hada Liberty to add a new Life, compounding fo AL Saari 
Fine. Che Defendants denied, that there was any fuch pice 
Cuftom. Upon the bearing of the Caule the Plaintiff read 


feveral Depofitiens; Lut in all of them it appeared, wae if 
in 
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was Part of the Cuftam, that the Cenant Mould put in this 
Claim withtn the Chee nert Courts after the Oetermination 
of the firtt Ltfe. pon which the Lo Chancellor fatd, that 
the Cuffom appearing upon the Evidence materially differed 
from the Cuftom fet forth in the Will, and therefore he could 
not Decree for the JOlaintiff—. He fav, this was not like the 
Cale, where a Right of Common ts claimed, and Tflue ts 
joined, whether there ts a Right o2 not; there indeed he dtd al- 
low, if Cvidence was given of a Right of Common, paying a 
certain Rent, that Ebidence would maintain the Iſſue; for a 
Right of Common is proved, Wut here, he faid, the Queftion 
was, whether there was fuch a Cuſtom as the laintif— makes 
Title under, and no fuch Cuftom ts proved; but one very dif- 
ferently deſcribed. Chere was another Rule of Evidence, men- 
tioned in thts Caule, and that happened upon the Oefendant’s 
Countfel offering to read a Oepofition of one of the plaintiff's 
WUitnefles taken tn another Caule contraditing a Depofition 
made bp the fame Citnels tn this Caufe. Wut 952, Lutwyche 
objected again the Reading of it, uniels they could prodvce an 
Dyer of Court which they had obtained before for the doing of 
it; f02, be ſaid, it was a Rule in this Court, never to read 
DOepolitions taken tn another Caule, without erpeefs Leave ob- 
tained before fo2 the Doing of it. Lod Chancellor allowed, that 
in general that Rule was _unqueftionably Right; but he fai, 
the End of Heading this Oepofition would only yo ta the Cre- 
Dit of the Mitneſs; and itn tuch Cale he had known it often al- 
owed ; which he accordingly did in this Cale. Wut upon the 
Matter before-mentioned the Will was diſmiſſed. 1 Vern. 53. 
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Tully and Sparks. 


bed up inte the Crchequer-Chamber by Crit of Er— 


Rule had heen obtained la Cerm bp 952. Harper, ta Vide 11 
fhew Caule, why a Judgment of this Court, rema- 


ro2, fhould not be amended, by adding the (VUords ex 

affenfu Querentis to the Coffs and Damages. 992. Jofling co⸗ 
ming now to ſhew Caule, be reltcd upon tio Points; one, 
that the Recow itlelf, on which) the Judgment was entered, 
was removed up inte the Crchequer-Chamber; and therefore 
that this Court had nothing before them to amend; by the other, 
admitting the Recowd to be before them, that ſtill a Fatt of 
this SQ was not amendable. In Poof of the fir of thele 
Points, he relied upon the Statute of 27 Eliz. which gives the 
eErchequer-Chamber Jurisdiction; and he ſaid, that Tt has pro- 
vided by erpoefs CUo ds, that the Reco itfelf, and not a bare 
Crantcript, Hall be removed before the Juftices and Barons. 
Che Mirit of Erroz requires the fame Ching, and has Tiows 
equally erprefiive as that Direted to the Judges of the Com: 
mion Pleas, which undoubtedly Does, Co the ſecond Paint, be 
faid, that at the Crime the Rule was obtained, the Counfel re- 
ited upon the Statute of 16 & 17 Car.2. to fuppoet their Mo⸗ 
tion. Wut he obferned, that that Statute onty mentions fuch 
particular Faults, where the Coffs only are omitted ta be wt: 
ven ex affenfu, and not where the Coffs and Damages both are. 
The Court were of the fame Opinion as to the firft Joint, 
fo far, as that the Record is removed up tnto the Erchequer- 
Chamber, and not what 1s tn Confideratton of Lew a bare 
Crantript of one; and that the prelent Cale was eratiy the 
fame with (Crits of Crroz upon Judgments in the Common 
leas. Wut pet, they (ard, the verp oginal Rolf, upon witch 
the Judgment ts entered, in none of thele Cafes ts removed; 
Which appears from the conftant Practice of alledgingy Dimt- 
nution. Che fecond Point thep fad, was a Matter of moe 
Difficulty. Che Chief Juſtice and Judge Reynolds were of 
Dpinton, that the prelent Cale was not within the Reltet of 
this Statute; but Judge Page and Judge Probyn were of Opi— 
nion that it was; and within the Weaning of the Proviſo, 
which relates ta Coits, as the Damages and Cofts both are 
Here equally given bp the Court; uu at leaſt, that tt was with- 
4 in 
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in the meneral Proviſion of the laft ios of this Claufe tn 

the Statute, which favs, o2 other Fault of the like Mature. 

Cinon which the Caurt odered this ſecond Point ta be {poke ta 
Vide pot. ayalit. 


The King and Childers. 


What hall Na Rule to he Caule, why an Order of Seſſions, con- 
— oes firming an Order of two Fuftices for the Relief of a 


ro be «good aſtard Child, Mouia not be quatyed ; 992. Reeves took an_Ex- 

Baftardy. ception to it, that tt was not directly adjudged, that the Child 
was ban in the Part of Staplehurft, and pet the Order re- 
quites the Defendant to pay the Sum of 45s. to the Church- 
wardens of that Parifh ta vetmburfe them. Che Countel of 
the other Side anltwered, that it does Cuffictently appear in 
the Drber, that the Child was bon there; for tt adjudges, that 
the Ocfendant ſhould pay this Sum for the Charges the Pa— 
rif}, of Staplehurft were at upon Account of the isman’s Lying⸗ 
inthere. And that it need not appear by expreſs Ciowws, thep 
cited the Cale out of 1 Ven. 336. But 92, Reeves (aid, that it 
was adjudged in the Cale of The King and Godfrey, Trin. 1o Geo. I. 
that this muft appear by an erprefs Aberment, And ta the 
fame Purpoſe he relied upon the Cale of the Queen and Lo 
Altham, 6 Anne. The Court (aid, that they do not allow 
of Inkerences to aive the Juſtices Jurisdiction, and accordingly 
quathen both the Orders. 


Bofton and Foreft. 


Vide 188. Me Strange now moved fo2 the Judgment of the Court, Chey 
fatd, that fince this Caule has been Depending here, there 

have been Ationgs of the fame Goat, both in the Common Pleas 
and Erchequer, wherein this fame Point has. come in Quefiton,; 
both of which Courts have been. ot Opinion, that Bail-Bonds 
map be taken tn Double the Sum contained in the Ac etiam. it 
the Court, ercept Judge Page, faid, that tn, theit jPrtvate Opt: 
nion they were not fatisfied with the Reafons of thele Be— 
falutions; however that there might be a Cniformity in the 
Judgments, they were willing to give Judgment for the Plain— 
tiff; efpectally too, becaute wien Aitions came here by Original, 
the Party will have an Opportunity of bain aCdirit of Crroz 
immediately in Parliament; and then this Queftion may be 
eae ar leſs Expence. Accowingly that Judgment 

as given. 


Baynes. 
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Baynes and Foreft. 


| Ms Wynn moved ta make a Rule ablolute for quaſhing a Whar thal 
Scire Facias to tebibe a Judament. Che Crception he not be idro 

took to tt was, that it was returnable coram nobis, without 

ſaying ubicunque, 02 fo much ag apud Weft. Che Court (aid, 10 revive = 

they thought the coram nobis might fupplp the ubicunque; but Judgment. 

not the other Fault, and accowingly made the Rule abfolute, 

Sid. 80, 81. 1 Ven. 46. 


The Mayor of Bafingftoke and Bonner. 


Me: Strange now came to diſcharge the foxmer Rule. De fatd, Vide 300 
the principal Authority relicd on by the other Side, was 
Long’s Cafe, 2 Mod. 181. but that Does not come up to the pre- 
fent one; becaufe there the Ocfendant was attending the Buſi— 
nels of the Court of Common Pleas; and therefore ft wes an 
Abute of the Proceſs of the Court of King’s Bench to arreſt 
him. But there is nothing of this in the prefent Cate. For 
which Reafon he infitted, that the Ocfendant ought to pleav 
His Privilege, and not be diſcharged in this Summary Clap. 
On the other Stde 92. Abney atgued, that it was true tndeed 
Where a Matter goes to the Jurisdiction of the Court they wil 
always require a Defendant to plead tt, but not fo, where a De- 
fendant waives the Benefit of pleading to the Jurisdiction. 
However the Court were of Opinion, that they ought not to 
try upon Wotion, whether a Defendant ts an Attorney of ano- 
Aue Court 02 not; and accowingly diſcharged their former 
ule. 


Anonymus. 


Mi Gapper moved for an Information again the Church: How far the 
Wardens of the Pariſh of Lincanton, fo2 making a falle Re- Sonne wr 
turn to a Mandamus, which requiren them to make an equal Fenation 
Rate for the Relief of the Pooꝛ. And the Court accordingly for making 

made a Rule to thew Caule. 6 Mod. 152. Salk. 374. an undue 


Return toa 
Mandamus. 
A Vide poft. 
The King and Saunders. saree 


O* a Rule to hem Cauſe, why an Indictment for erercifing What thall 
a Trade contrary to the Statute of 5 Eliz. Hould not be co be gore 
quathen, the Exception taken by 992. Strange was, that the Cap oui. 
tion of tt was Wong, in that the Indickment was ſaid to be ta- ment. 

kei at the General Quarter-Seflions held at Briftol by Adjourn- 

ment, without ſaying fram whence that Adjournment was ; and 

Without that, he faid, it Does not appear the Sections was Held 

in tight Cime; whereas a Statute has provided, that thole 

SHellians Mall only be Held at particular ftatea Crimes, wa 
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to this Purpoſe he quoted the Cafe of The King and Walker, 
Mich. ro Geo. 1. where the Caption cf an Jnditment uvon this 
very Statute was ad Seffionem tent’ apud Kendal per Adjornament’ 
without faping from whence, and guathed for this very Reaſon. 
De cited likewife the Cale OF The King and The Inhabitants of 
the Parifh of St. Matthew’s, Ipfwich, where this fame Excep⸗ 
tion was allowed. Che Court were of Opinion, that in Reaſon 
there feemed to be a plain Orftinzton between the prefent Cale 
and that ef St. Matthew's in Ipfwich ; becaufe that was an Ap- 
peal from an Oder of Removal; and an At of Warliament 
requites, that {uch Appeal ſhould be at Quarter-Seflions only ; 
but in the paefent Cale the Andttment would have been mood, 
tho found at a Oeneral Seflions onty; and (uch Seſſions map be 
Held at any Cime. Powever, becaüſe of the Authority of Wal- 
ker’s Cale, which was fatd to have been fettied upon Debate, 
the Court quafhed the Indickment tn the prefent Cale. Soon 
after the Cafe of The King and Fifer caine on, and Serjeant 
Eyres mobed to quaſh this Jndl&ment too, which was uponthe 
fame Statute, for the fame Exception. Che Court had til 
feme Ooubts with them upon this Exception; upon whitch 2, 
Fazakerly took another to it, that the Fact charged in the Indic 
ment appeared to have been committed aftcr the firſt Seſſions 
muſt have been held, and all Fats muff relate to the fir Day of 
the Seflions, Wut the Court dented this was fo, where there 
Was a DOap of Adjournment, for there they reiate to that Dap 
only. S02 which Keaton, tf a Felony happens to he committed 
atter the Afises begun, the Court will require a feecial Weimo- 
randum ta be entered, anew Orand-Juryp to be ſworn, and the 
Criminal tried that fame Aflises. Accordingly they quathed 
this Indictment likewiſe. 





Cowworth and Throuſtout. 


eam N a tit of Erto2 quod coram vobis Motion twas made, that 
require a a Rule might be made upon the Piatntift in Erro, to af: 


Man toa finn bis Crros within a thot Day. Che Cale of Bret and Rig- 
fign bis Er- den Wes Cited, where the Court made the fame Rule. Accord— 
rors within” ingly the Court made a Rule, that the Plaintiff thould atinn 


a certain 


Time. bis Errors within four Daps. 


Nipper and Hobbs. 


How far a PON a WMWrit of Crro2 out of the Commoen-jdleas, where 
Wiad pe the Judgment was by Default, 992. Wynn took an Crcep- 
onaDay tion, that tie jOr0cecding was ayant a Philazer bp Will, and 
certain, and pet the Citrit of Enquiry was returnable at a common Re- 
notona — furti-*Dap; wherers tu thele Cales he ſaid, the Returns ought 
common Re tg fe at a Dap certain. He fatd, in the Cale of Sik and Hill, 
turn-Day- paſch. 11 Geo. 1. an Exception of this Sort was taken, and held 
not to be amendable. Che Court aid, they would enquire how 
the jPradice was In the Connon Pleas; ſo this Watter food, 

9 er. J 
1 The 
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The Archbifhop of Armagh and Dr. Whaley againf? The 
King. 


es eae came not before the Houle of Loads upon a Vide ante 
Writ sf Error. Ail the Judges, that were at that Time +> 
prefent, being Cen tn Mumber, together with the Law-Lows, 

eleven Githops were of Opinion the Judgment ſhould be at- 
firmed. Wut the teft of the Lords, being feven tn WDayoity, 
reverfed the Judgment. Che fingle Point went uvon was, that 

the Death of D2, Drelincourt, being admitted and inſtituted tnto 

this Reto, barred the King’s Curn.. And this they thought 

they were not concluded fram Determining, notwithianding the 
Pleadings. 


Hatton and Hatton: 


D’ Sayer now came to diſcharge the Rule. be Cited many vide ante 
Osintons tn the Civil Latwe-CGiriters, and likewiſe in Books 277- 
of Equity to thew, that Executors were only confidered as 
Grufiees for the Refiduum. Wut the Court fad, however this 
Rotten may have obtained in Chancery, where Crecutors have 
Had a Legacy teft them, pet even there it has not gone fo far, 
Where they have had none. Moweber tn no Cale they laid, would 
this Court tuffer the Ecclefiatical Courts to call an Execu— 
to2 td an Account fo2 the Refiduum; and before the Statute of 
Diſtributions, they would not fufier this even in Cale of an 
Adminiſtratoꝛ. And that they ſaid, wes one chief Occefion of 
the Statute, as appears by a very long Cale at the Cnd of 
Raymond's Reports. Accordingly they made the Rule ablolute. 


Lewis and Bowles. 


| a fras a Preoceeding by fpecial Latitat Upon a Bottom- Whar shall 
ree Hand fO2 300001. 992. Strange itobed 0 habe an Im— be a — 
parlance, vecauſe the Plaintitfs Crit bad not the uſual Form cr 
de placito quod reddat, &c. De fatd itkewile, that they have sotn- 
ed two Perſons as Defendants tn this (Erit, and pet they are 
upon intire different Cauſes of Ation, Andas a farther In— 
Ducement he took Notice, the Sum tn Demand was very larye ; 
and that the Defendant was very lately come from beyond Sea, 
fo that he had not Time to look into bis Accounts, to give an 
Gniwwer ta this Watter. Wy Wiay of Anlwer to thele Watters 
the Court in the firft jolace ſaid, they knew of no fet Form that 
was neceflary. Chey took Motice farther, that by the ancient 
Law and Cilage of the Court, a an might always have joined 
feveral Defendants in the fame Latitat to bang them into Court, 
tho’ he Mould declare agatnt them in Different Suits; and that 
this new Practice ts founded upon the old; and therefore in this 
Belpest the Latitat was right. a. to the lat Watter they i 
4 erued, 
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ing to Sea again. Accordingly refuſed the Watiou, 





Anonymus. 


How fara M: Gapper fiketuife mated for an Imparlance; becaufe tn 

Perfon fhall the Latitat the Plaintiff had mentioned only one Battery; 

not deint- hut in the Occlaration he Had caunted of Cleven. Che Court 

Impariance. (10, thep would tntend them one and the fame, tha’ lad over 
Different CUays; and thetefore vefufed the ation. Wut they 
faid, this was moe Clear, becauſe be allawed the Batteries 
Were {aid upon one and the fame Dap. 


Anonymus. 


The Cer- TNa Motion for Judgment in Cement the Plaintiff produ- 
tary rede Fe ced ait AMidawit, that he had deltvered a Copy of the Lecia- 
Afidavic vation to him, that tas Cenant in Pofletion, as be was in— 
concerning formed and believed. Che Court fatd, tits was a Fat tn the 
the Delivery Plaintiff's own Knowledge, where the Defendant was certainty 


ofa Decla- ty Poſſeſſion; and therefore required a paiittve Ahvavit. 


ration in 


Eje&ment. 


Mynyard and Seymour. 


The Time PON a Writ of Erroz on a Judgment in the Court 
Sea of Marlborough, and the general Errors etigned, Wotion 


be required Was made for Crime to return the Certiorari, till the next Court, 

to makea Wich would Le Heid on Wednefday ; and none had pet been hold⸗ 

Return ina en fitice the Certiorari went Down. Che Court ſaid, this Certio~ 

Certiorari. rari might well be returned without holding a Court; and ac- 
corwingly refuled the Wation. 


Lewis and Lewis; 


Vide ante —J Matter coming on arain to be argued, the Court 
221. cantinucd clearly of their former Opinion upon the firit 

joint; but upon the Secend thep all were now of a Different 
one, And accõördingiy pronounced Judgment Nis. 


Anonymus. 


P 
How far the Me Abney moved for an Infomation again one Draper 
=. fo2 puocuting a Certificate to be made of his Cife's be- 
ovation ing alive, tho’ the was in Fak dead, in Der to receive halk 
againta a Peat’s Annuity Cuppofed to be Bue at the Crehequer. Accord⸗ 
Perfon for ingly as this was aCheat of a Publick Matuce, the Court made 


mekinga a Rule to thew Caule. And atrerwards it was made ablolute. 


ficate. 


2 Taylor 
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Taylor and —— 


N an Aion of Debt brought by an Allignee of the Reverfion, How far the 

the jatnttf had omitted to fet forth tn his Declaration, that Court vil! 
the Afignivent was made de Premiffis; and Had only Declared Of Ancndnene 
an Afigniment generally ; to this there bad been a Demurrer, of a Decla- 
and a Concilium made up. Serjeant Girdler now came, and mo: ration, un- 
ved to habe Liberty ta amend the Declaration in this Feetheorker 
and the other Side confented to it. Wut the Court ordered the 7 comes 
Rule erprefly to be Dawn up by Confent, and not otherwife; ~ 
fo2 thep thought tt an Amendment in Sübſtance. 


The King and Bryan. 


R. Reeves and Serjeant Darnel now came to thew Cauſe. Vide ante 
CTo the Authogities cited, thep fad, that theee indeed were 29°: 
mentioned upon the forner Araument; but one and the fame 
Cafe is reported in two of the Books; fo that in Fae there 
were but tho Authorities. And bekdes they obſerved, that the 
pncipal Cale, repurted in two of the Bosks could not be Law, 
f02 there this Notion 19 carried fo far, as noc ta be an Dffence 
indigable, tho’ the Goods are akually delivered. Wut beſides, 
they faid, admitting that Cale might be Law, pet there ts a Be— 
medy undoubtediy by Ation; whereas in the prefent Cale there 
is none. Chey farther took Motice, that the preſent Fraud that 
was carried on, wes upen a Tradeſman; and that thep Cub- 
mitted it was a farther Argument in therr Favour ; becaule 
the Publick was bp this Deans concerned. Che Chiet Juftice 
faid fo2 bis Part, be thought, the Cale, which is reported in 
thofe two Wooks, could not be Law; but the tt minhe not 
be Law in the general Wanner, as tatd down, pet fill it was 
a good Authority at ieaft fo2 the peefent Opinian. And he thought 
be fata, the Gle, the Counfel of the other Side would Habe made 
Of it, Was a Very ſſtrange one; that true indeed tt Hall not be in⸗ 
Ditable, where the Goods are received, but it hall, where thep 
ate not. De fain farther, that this being in the Cale of a 
Cradelman, could make no difference in Point of Law, tho 
it might make the Cale a littie moe compafianate, Accow- 
ingly the Court arcrefted the Judsment, Lev. 146. 


Anonymus. 


Mis Kettleby moved in a Complaint between one Allen AND The Reme- 
his Clerk, that 992. Allen might refund fo much of the dics which 
DPonep, as be had received with bis Clerk, as the Court fhoutd ¢>°,° P 


. to be taken 
think pooper. Wut the Court fatd in thele Cales, the proper in Ditpures 
Wotion is to have it referred to the Wafter, to tee what Ve arifing be- 
thinks proper fhould be refunded, and fo they made the fame tween Arto 
ule in Shaler’s Cale, which accowingly was done Here, thkie Clerks 


-Balaam 
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How far a 
Perfon fhall 
be allowed to 
conclude to 
the Country. 


Balaam and Mathews. 


| an Aiton upon a Pꝛomilſoꝛy Mote for 301. the Deen: 
Dant pleaded, that the Boney was tent upon a ufurtous Con- 
trat, whereby it was agreed, that the Defendant Mould pap 
ass. for the Cife of this Money fo2 three Wonths, and that 
Ge fhould give a Note fer the tame. Co this the Plaintiff 
teplics, that the Contrat was fate and juſt abfque hoc, that he 
has agreed that he ſhould receive 455. for the ſaid Intereſt & 
hoc petit quod inquiratur per patriam ; to which there was a De— 
mutter; and the Caule hewn, that the Cravecte ſhould have 
concluded with an Averment. Co fupport this Oemurrer Mze. 
Taylor argued, that itis a general Rule tn pleaving, that every 
Traverfe mutt conciude with a hoc paratus; and he fad, there 
was no Decalion to produce Authority to fupport this. Me took 
JQotice farther, that the Replication was Cirong tn another 
Relpet; that the Plaintiff Had traverfled the Agreements 
being, that be ſhould receive 45s. without faying modo & forma ; 
fo by this Weans the Oefendant was tied up to prove the par- 
ticular Sum; whereas any Sum above the flatuable Intereſt 
would have Done as well forthe Defendant. Co this Purpole 
be applied the Cale of Coleman and Stockden, Hill. 8 Geo. 1. there 
an Aion was bought upon a Bond foz a verp great Sum 
of Woney; the <etendant pieads, that 1500]. Jyart of the 
Woney was won at Oaming, the WPlatntif— replies that 
that Sum of 1500]. was net, aid concludes to the Country. 
Ca this Replication there was a Oemurrer, and the Replt- 
cation held bad for this very Erception. On the other Side 
952. Benny infifted, that this Craverfe puts the whole Matter 
in Illue, and whenever it does fo, the Party map conciude ta 
the Country , fozin Fee it is a complete Megative to the De- 
fendant’s Affirmative, and fo a good Iſſue. Co this Pur— 
pote be cited & Cate out of Salk. 4. tn point, And tn Lut- 
wyche 1459. this is carried fo far, ag fo make it a good Iſ— 
(tie even where the Craverſe ts Special, Foz there an Aé#ion 
of Falle Impetlonment was ought againſt a Bailiff, who 
juttfied by a Cltarrant from the Sper; the Plaintiff replies, 
that the Defendant impriſoned Him de injuria fua propria abfque 
tali warranto, & hoc petit quod inquiratur per Patriam. Co this there 
was a Demurrer and the Ifiue Heid good. Co the fecond 
joint, he Maid, that the Defendant had fet forth a ſpecial 
Gareement ; which be would Have heen obliged ftrifilp 
to babe proved upon Evidence, and confequentiy the Cra- 
vere Was tightin this Relpet. (Uhich Kealon, he obferved, 
Diftinguithed this Cale trom that cited ou the other Side; 
for there if anp part of that Sum, above rool. had been pro— 
ved to have been won at play upon Cvidence, that Cuidence 
would have maintained the Iſſue; as beinging the Cale with- 
in the Statute, there being no tpecial Agreement. Me then 
took an Exception to the Foym ot the DOefendant’s Pica, 
that the Statute of Ano. which this Ation was founded upon, 
fays, that whoever hall agree to give above 5 per Centr. m 
2 ucy 
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fuci a Dav, the Contrast Hall he void, Now the pleading 

ounht to have been, that after this Day, feilicet on the Dap 
mentioned tn the Plea, ths uſurious Contrat was, Ca this 
Purpoſe, he cited feveral Cntries, and particularly out of 

r Brown 204. Cdihereas the Defendant has pleaded. only, that 

ou that particular Day tt was fo agreed. Co this laft Db- 

fervation nothing was fad. Co the fecond the Court tas of 

Opinion the Craverle was good. Wut to the firft, the Court 

thounht this Datter pretty doubtful. Chev laid, they could {ee 

no fentible Diſtinction between its being a ſpectial Craverle anda 

menetal one. And as there are twa erprels Authorities that 

this pleading is good, they did not fee, but though the Mate 

fo2 45s. is not traverfed, the Conclufion to the Country might |. . 
be tight. However this Watter ſtood over. Vide poſt 





Holt and Ward. 


‘qe Matter now came on upon a Demurrer to the Plea Vide ane 
of Inkancy. Serjeant Chappel argued, that the Plaintiſt 277 
could not take Advantage upon this Promile, and cited a 
Cale out of Carter 233. Where it ts held, that thounh there be 
Remedy tn the Cecletialticel Courts to tnforce the JOromile of 
Marriage on the Intant’s Part, yet that will not be a ſuffictent 
Confideration for the Cemporzal Courts to make the Promiſe 
obligatoyy. Wut However, he fad, that might be a Matter 
more proper to be argued bp the Civil Lawyers, whether thetr 
Law will inforce ſuch Promiſes o2 not. Judge Page faid, that 

he DoubtedD very much, whether their Law could intorce them, 
and faid, be thought be rememboed a Cale, where the Diſffinc 
tion was taken between Contras per Verba de prefenti, and 
Contracts per Verba de futuro, that thoſe of the firft Sort they 
may inforce, thefe of the fecond Sort they cannot. FE this 
was fo the Court agrecd, there would be an End of the Que- 
ſtion. Wut if tt was not, and the Ccciefiattical Courts would 
inforce the one Sort as well as the other, thep all then de- 
clared their Dpinon to be, that here would be a good Re- 
medy, and this notwithfanding the Authortty of the Cale 
cited. Several Cales however were cited hy M92. Strange, 
and particularly out of 1 Mod. 25. and 1 Sid. 32. to fhew, that tn 
genetal, Infants may take Advantage of Contrats made with 
them; but Serjeant Chappel gave them this general Anfwer, 
that they are all, where the Conſideration ts evecuted. 


This ,. ¥ 
Matter was accordingly ordered ta be ſpoke ta again. Helin ada 


4Q Sweet 





334 Term. Pafch. 3 Geo. H. 1730. 





Sweetapple and Goodfellow. 


How fara “YN Bule to thew Carle, why Preoceedings againtt Wait 
Perfor can’ Gonld tot be ftaid, for the Capias Being taken ott anatnt 
a Cupias a- tHe Punctpal, and Non eft inventus returned after CAtit of Er— 
gaint the O02 Ought, 952. Ketleby fatd, that he ſubmitted a Capias 
Principal might be taken out fo this patticular Jourpote, becauſe the 
penne Fee Pail cannot be charged without tt; and he obferved, that the 
ror. in order Peoceedings againſt the Watl is a Suit intirely different from 
tochargethe ChE Proccedings againſt the Puncipal. De ſaid it was con- 
Bail. ftantiy paiifed ta poceed tn ſuch collateral Aeon, notwrth- 
ffanding an Jnjunzion to ſtay Pꝛoceedines in the ouinal One; 
and he thought a Clirit of Erroz did not differ in this Keſpes. 
Che Chick Juftice owned, that he thought there was a Cafe 
about 4 Ann. in this Cotitt, the Manie of tt was Perkins and 
Woolafton, where a Wotion of this Sort twas made; and pee 
uch Proceeding held to be regular. However becaufe he couly 
not think fuch Opinion could be maintained for Lat, be a- 
greed with the Rett of the Court, that the Rule Mould be made 
abfolute; which accowingly was fo Done. 


Everard and Needen. 


pais aie fe a CUitit of Erroꝛ out of the Common Pleas, 952. as 

Court wil A moved to amend their Declaration, there being a genetat 

Amendment Memorandum, and pet the Caule of Gittan appeating ta have 

after a Wricatole after the Cetm began. Che Cerins upon which he 

of Error. made this Motion were, that if the Plaintiff in Ctrar ſhouſd 
upon this not proceed, they might pay jim Coffs ; if he thouls 
proceed, they might not. And thele Cermis, He fai, Have been 
allowed ih a former Cale, which the Court granted; but Mid, 
there muft be a Will filed to warrant the Amendment. 


Short and Scurre y. 


Vide ante HE Plaintiff's Crit of Erecution having been tet afte 

156. _ and a Rule made fo Reftitution, the Plaine offered ta give 
the Dekendant LReftitution in purtuance of tt; dut be ever the 
Defendant would not then accept af it, and upart that the jlain- 
tiff took out a new Mtit of Crecution, avd dot a Return 
made accowingly. However the Defendant had obtatned a 
Rule to thew Caufe for an Attachment, but upon the Mat- 
ter thus appearing te be only a Contrivance of the Defendant 
to Defeat the Plaintiff of having a quiet Poſſeſſion, the Court 
Dilcharged the Wule with Coſts. 


2 Tulley 








— —— 
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Tulley and Sparks. 


THIS Matter now came on to be argued again. Che vide 
T Foun of the Yudement as entred ‘pst Recor ad, via ae. 
Ideo confideratum eft, quod querens recuperet debitum predict’, necnon pow far a 
viginti & duas libras, quas fuftinuit tam occafione dilationis debiti præ Judgment 
dict quam pro cuftagiis nunc hic adjudicat’. Che Amendment prayed may be a- 
foas, that the Cows ex affenfu Querentis might be inferten wended. 
between the Cows nunc hic and adjudicat’. Che Chief Jutice, 
now, as well as Judge Reynolds upon the foxzmer Argument 
Declared, they thought the Defendant could not take Advan— 
tane of this €rro2, and therefore that the Amendment was un- 
necefary ; but however the whole Court now tn general anrecd 
that the Amendment ſhould be mave, ahd gave Rule accord— 


ingly. 


The King and Eerle. 


OTION Was made for an Attachment againſt a Peoſe- HowfarCotts 
J cuto fo2 Mon-payment of Coffs for not going On tg M2!) be paid 
Trial to an Exrecuta, cf a Perfon indited, in putluance of ai * — 
Rule made, when the Perlon indiced wes ſiving. Che Court“ 
fcid, thep could not pet grant that Wotton, becaule nene jas 
been before made on Wehalf of the Executor; However the made 
a Rule uvon the 2ro0lecuto2 ta thew Caule, why be whould net 
pap the Money. Andthen, they fad, they mult fee the Probate 


of the Cill. 


Wilcox and Huggins. 


N an Gtion upon a Promiſſory Mote, brought by the Plain- How far the 

tiff as Executor of an Etecuttir, the Defendant pleaded the Encering of 
Statute of Limitations. Che Plainttf repites that within the —— 
6 Pearg, viz. tt Trin. 11 Geo. 1. the Execcutrix took out a Latitar, ph. — nf 
upon which a Non mifit breve as entred, and Continuances Made the Limita- 
till ber Death, which was tn 1725. and that afterwards fame tion. 
Gime in this laf Peat he himſelf took out another Lacitar. 
€o this the Defendant demurrs aenerallp. 2. Reeves now 
endeavoured to fuppert the Plaintiff's Replication, He far 
be ould fubmit it, that whenever a Perſon enters an Ditton 
within the Time provided by the Statute of Limitations, that 
of itfelf prevents the Cffet of the Statute at all Cimes at: 
ter. And in the Atoument of the Cafe of Kinfay and Hayward, 
Lutwyche 256. Low Chief Juftice Treby was of that Opinton. 
De fatd belides, that the firft Crecutor could not Have con- 
tinued this Suit farther bp Journeys Accounts ; becaule that 
fill not lie, where there ts only one Plaintiff and one Deken— 
Dat, and the Death of the arty abates it, So that, he fatd, 
untefs what has been Done be allowed to be Cuffictent, the Plain⸗ 
tif mutt loſe a jut Debt, and that merely by the Ait of oN 

£ 
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De then took JQotice farther, that wheneter a Man's elf ig 
provided for out of the Statute, te is a general Rule, hig 
Erecutor muff be fo too. To which purpofe he applten the 
Cale of Hemmings and Holiday, Pafch. 2 Geo. 1. Chere a Wan 
was beyond Sea at the Cime of the JPomile made Frm, 
ard died bevond Sea; hela by the Court, that the Erecutor 
was net confined to any Cime tn bꝛinging the Ation. Che 
Chief Juice allowed that Cale, and faiv, the Cafe of Fines 
oes upon the fame Beafon. Wut he ſaid, the Judgment tn the 
Cale of Kinfay and Hayward before cited was reverfed in this 
Court, that reverfal afivmed tn Parliament; which reverfal 
He took to be direaly the prefent Cale. however this Watter 
Vide pot was oꝛdered to be (poke to agatn. s45 





Loyd and Baldinfton. 


What hall TN an Ation upon feveral Pꝛomiſes the Defendant pleads, 

— he was in Cuffody December 29, 1728, and fo would take 

continuance Advantage OF the late At of Jndemnity. Che Plaintiff re- 

in Pleading. pltcS, that after the 29th of December 1708. ſupradict, he han 
eftaped for thirty Days, and fo would bring the Defendant 
within the Ercestion m the Statute. Gpon this here is a 
geueral Oemurrer. And Exception now taken that there was 
a Oilcontinuance, which might be taken Advantage of tn this 
Manner, notwithftanding the Statute for the Amendment of 
the Law. Wut the Court thought, that the CHiow fupradi& 
might be well referred to the 29¢) Of December, and fo the 1708 
ſurpluſage. 


Darbey and Reydock. 


What ſhall fs Oebt upon a Bail Bond, the Plaintiff declares that a 

alt opt be Peoceſs iffued out of the Palace Court, and that bp 

good Decla- Clettue of it the Oefendant was arreſted in Weft? ; upon which 

rationin an the Defendant gave this Bond for his Ocliverance. Che Des 

A@ion upon fendant pleads the Statute of 23 Hen. 6. and ſhews manp partt- 

⁊ Bail-Bond. culars in which the Bond is doid by Cirtue of it. pon 
this the Plaintiff Demurs generally, 992. Benny now took an 
Exception to the Oeclaration, that Weft’ does not appear to be 
within the Jurisdickion of the Palace-Court, and of Conſe— 
quence this Bond cannot be taken ta be upon that Statute, 
but at Common Law; and therefore the Plea was not good. 
Co ſuppoꝛt this Erception he cited Dyer 120. Lutw. 680. Che 
Court tecmed to thik there was a good veal of Weight tn it; 
aud therefore gave Judgment for the Defendant unleis Caufe 
the ſecond Day of-the nert Cerm. 1 Cro. 309, 


2 Dut- 
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Dutton and Staples. 


ee an Aktion upon ſeveral Pꝛomiſes, the Plaintiff declared what tall 
in one Count foz sool. Due on a Pꝛomiſſory Mote ; and the de — ype 
Defendant pleaded 4971. ros. given in Gatisfadion, which the oer. 4 
Plaintiff accepted. Che Plaintiff replies, and traverfes that wich satis. 
he received this leſs Gum in GHatisfatton. Co which the faaion. 
Defendant Demuts. Che Creeption taken by 952. Acherley 

was, that thts Craverfe was not good, tnafmuch as the De- 
fendant’s Plea was not the siting a collateral Ching tn Sa- 
tisfacion, but a {eis Sum tn diſcharge of a greater, JE this 

Had been a collateral Watter, he fad, he ſhould have admitted, 

that the Plaintiff has it in his Cletion to traverſe either the 

giving O2 receiving tn Satisfaition; and fo far is the Authority 

of the Cale tn Salk. 627. but he fubmitted it, that Cafe goes no 
farther. Che Court however thought there was no reãſonable 
Diſtinction between the Cates. And the Chief Juſtice ſaid be— 

fides, that he thought the [Plea ittelf ul in Subſtance; becaute 

in general a leis Suin cannot be pleaded tn Satisfaéion of a 
greater. Che Defendants Counfel tho’ ta this fatd, that in 
Affumpfit oniy Oamages were recoverable; and therefore this 

Plea Was good in this Axton, as it would bave been in Crel- 

pats. Dowever Judgment was given for the Plaintiff, Nif, 

before the Cnd of the Ceri. 


The King and Clendon. 


Smith and. Horner. 


A Rule had been obtained by the Plaintiff in Erroa2 to quath How far the 
£\ His own CUrit of Error, which was taken out in the Cour will 
Mame of himlcif and another, who were Co-Defendants, in the vy. * 
original Action upon an Affidavit, that the other Oefendant died 
before Uerdict. 992, Reeves moved now to difcharge this Rule. 
Gnd tn the firft lace, he fad, that be never knew Writs of 
Erroz quathed, but for Errors appearing on the Face of them. 
But the prefent CUrit of Erroz ts right upon the Face of it; 
and pet the Plaintiff in Error would quath bis own Crit for 
Watter dehors, and fo2 {uch Watter too, which no Body but 
yimſelf ought to fuffer for being miftaken in. But befides, 
he ſaid, the Party ts effapped ve His own Urit of —— 
4 
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Vide ante 
335: 


taking this Oreeption ; for bp ſuing aut the Crit of Crro2 tn 
the other's ame as well as His own, he has bp that Act 
averred upou KRecord, that the other tas alive at that Time. 
We took Notice farther, that this was now a whole Pear, 
fince the ſuing out this Mrit, the Plaintiff in Erroz couly 
not ali this Crime be dtven to aflign fis Errors, anda Rule 
atually given to Non pros’ him, if he Did not afign by fuch 
a Day; which Rule could not be obtained, till after Default 
made upon two Scire Facias's; and pet after this Delay, the 
a now comes to obtain a Favour of the Court. 2. 
azakerly On the ether Side fad, that Inftances might be pro- 
buced of the Courts quaſhing CUrits of Erroꝛ, for Errors 
not appearing upon the Face ot them, to this Purpoſe he cited 
the Cafe of Talloway and Dakey. Chere were feveral Plaintiffs 
in Erroꝛ, the one died befage AMinnment of Errors; in which 
Cale the CUrit was held to be abated, and the Court quafhen 
it. He faid farther, that the Plaintiff tn Crroz had but of late 
diſcovered this Mittake, and if the Court would not quaſh 
this Crit, and by that Means gtve the Party Liberty ta 
take out a new One, there as no CClap left for taking Ad— 
vantage of the Errer tn the Judgment. Che Court fad, tf 
there was no other May of the Plaintiff's tn Crra2 taking 
Advantage of this Wiffake tn the Jubgment, they would 
not jelp him out tn this. Wut thep fatd there was, and 
therefore they thought the Urit was properly ordered to 
be quaſhed. 


The King and Herle. 


R. Filmer now caine to thew Caufe, and fait, that the Exe— 

cuto2 had no Right to thefe Cots; becaule they were not 
tared in the Life of the Ceftatorz, He (aid, it was a fettled 
Rule on the Civil Side of the Court, that an Erecuto, ould 
not have Cofts owing to the Ceftator, unleſs they were taxedin 
the Ceftators Life-time ; and he fubmitted tt, there was equal 
Realon, this ſhould be the Practice on the Crown Side, 2. 
Fazakerly would Habe diſtinguiſhed thele two Cafes, by ſaying 
in the one Cofts ts part of the Judgment, not im the other. 
Che Court (aid, this was the undoubted Practice an the Civil 
Side, and thep Did not fee, but there was as much Keaſon, tt 
hould be fo on the Crown Side, but enlarged the Rule, becaule 
the Maſter of the Crown Side was not in Court, 3 Mod. 282. 
3 Lev. 275. 


Metf- 
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Metfcoften and Gunner. 


ME Draper moved fox Leave of the Court ta charge a Per⸗ Wrens 
fon with an Aten, who was in Culfody upon_an Attain- Ceca so, 
per on the Wlack At, but under a Reprteve. Che Court aid, 2, peed 
if the arty had been only th Cuſtody, upon a bare Judit ment, of Felony, 
a Judge might grant fuch Wotton at his Chamber. Wut on how far the 
the other Mand, they ſaid, tf this bad heen tn Cafe of a com- Seay 
mon Attainder of Felony, they ould have thought even this oto he 
Court could not grant the Motion, becaule if they Mould, tt chargedwich 
would be an Eſcape in the Sheriff to tranfport him. Dow- an aaion 
ever in the prefent Cale the Chick Juſtice fatd, he ſtill Did nat 

know, but this Wotion might be proper, becauſe the Black At 

Das faved the Oaods to the Party; and for that Realon he 

thought bis Goods might be ftable perhaps in this Char. 

But pet the Court cefuled ro make any Bule upon this Mo— 

tion, 3 Cro. 214. 


Term, 
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Bickley and Bickley. 


How far the 


WR. Draper moved to fet afide a Clerdit for a Clariance 





Court will bettveen the Copp of the Iſſue, and the Declaration 
per eae | A gf delivered, there being no Defence made at the Crial. 
A ak es, Y 2. Che Afton was a Quantum meruit fo2 board, and the 
between the Gariance tnfifted upon was, that tn the Jflue it was laid, that 


Record of the Boney was not pad; in the Declaration, that tt was paid. 

the Nit But the Court laid, that they refuled this fame Motion lat 

privy and erm; becaule the Cartance was, between the Declaration and 

eat the Tue, and not the Nifi prius Roll and the FMue. Che Chick 
Juftice faid, he took the Reafon for this Diftinsion to be; that 
the Party Had waived this Benefit of a Cartancte bp ac- 
Cepting ot the Copp of the Iſſue. Che Cale here referred to, 
was the Cafe of Bradford and More; the Clariance there was, 
that in the Declaration tt was laid, & predictus Henricus, but in 
the Copp of the Aflue it was laid, & Henricus generally, 2. 
Marfh in that Cafe obtained a Rule to thew Caule, why the 
Aerdict ſhould not be fet alide, though the Court inclined a- 
gainſt him; and when 952. Kettleby came to difcharge the Rule 
de mentioned, the Cafe of Comes and L020 Tankerville, in Point, 
againſt 992, Marhh; and upon that the Motion was there waived 
upon a Pꝛopoſal. however tn the prelent Cale fo another Rea- 
fon the Court made a Rule to thew Caule. 


Dutton and his Wife againf# Staples. 


What thal FN anAtion upon a promifforw ote, 992. Acherley moved in 
be a good Arreſt of Judgment, that the JOlainti Had Declared upon 
Declaration the Statute of 3 Ann. c. 9. which provides, that a Wan hall 
thin Have the fame Remedy upon a promiſſory Mote, as upon a Will 

. of Ercpange, and theretore he ought to Declare in the fame 
Wanner upon both, Row tn Atons upon Wills of Erchange 

it has been Determined, that it fs not enough, barely to fet 

forth, that a Ill of Exchange was dawn, but the Party ought 

to conclude, & fic indebitatus exiftens fuper fe affumpfir; fa te ta 

I alledge 
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alledge an erprefs P2omiſe. And fo2 the fame Realon he urged, 
that it is not enough fo2 the Plaintiff to fet forth here, that the 
Defendant fecit notam promifforiam; but he ought te goon and 
make the fame Concluffan, as is aforementioned, otherwife be 
aid, the Iſſue could only be Non fecit notam promifforiam; and 
not, Non Affumpfir, as the conftant Wethon in theſe Cales ts. 
Mow in the prefent Declaration, he ſatd, this Conclufion ts 
wholly omitted, 952.Lee on the other Stoe anſwered, that this 
perp Erception twas ervey over-ruled in the Cafe of Conyers 
and Lowther. And the Court were of the fame Dpinion. Judge 
Page fad, that this Matter has been doubted even in the Cale 
of a Will of Erchanne, though now it ts fettled; but the Rea- 
fon fo2 that he took to be, that a Will of Erchange ts only an 
Dyer upon a third Perfon to pay; and no erprels Promiſe at 
all; whereas in the preſent Cale there ts. 


Metfcoffen and Gunner. 


M’: Wheete tot moved this Matter again. Me (aid, the Videante 
Defendant lay tn Cuftody under a Reprieve, upon Candi- 33% 
tion he would procure himfelf to be tranſported. De took No— 

tice in the firft JPlace, that tf this Motion fhould be granted, 

and the Sheriff tranſport him not withſtanding, be would not be 
anfiverable in an Aiton fo2 an Eſcape. Wut tf there was any 
Doubt about thts Point, the Plaintiff, he fatd, tas willing to 

enter into a Rule not to charne the Defendant's Perſon. Che 

Chief Juftice ſaid, tt was his Opinton, he would ve anfwerable 

fo2 the Eſcape; and the entring tnto fuch a Rule would not be 

a legal Bar to the Charging the Oefendants Perſon. How— 

ever the Court thought paper to make a Rule to thew Caule, 

why the Defendant Mould not be ſerved with a Copy of a GUrit; 

and then upon his not filing Watl, the Plaintiff Mould have Lt- vide por 
bertp to file common Batl fo2 him. 


Cole and Buckland. 


R. Filmer moved to ftey Proceedings againſt the Gail in How far the 
the ouiginal Adion after Motice of a Crit of Crvroz al- Court will 
{owed, upon entring tnta the Rule, that was made tn the Cate *y, Pro- 
of Arthur and Myonet. 992. Birch objraed, that this Wotton was Scere 
now too late; becaule tye ſecond Scire facias was returnable laſt fier a Writ 
Dap in Eafter Cerm; and therefore as the Bail had certainly of Error is 
been too late to furrender the Puncipal to diſcharge of them- brough. 
felves, in Cale there bad been no cUirit of Error; he thought, 
that there was equal Keaton, that the Wail Hould now be toa 
late to come fo2 this other Favour, when there is a Writ of 
Error; fo2 the Intent of this Rule of Arthur and Myonet feems 
only to give the Baila Power to have the Proceedings againſt 
them ftaped; as the Puncipal bas a Power ta flay JDoceedings 
againtt bimtelf, upon the Bails entring into a Rule to Do that 
upon the Atirimance of the Judgment, which at the Cime of 
the Wation by the Rules of the Court they had a Right en 
4 a 
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te Do, witch is furrendeing che Principal. 95) Filmer (aid, that 
in the Cafe of Aldridge Qnd Snowden, this Wotion mas indeed 
refuled efter Judgment araink the Gail; but he took the Sente 
of the Court at that Cime to have been, that this Mation was 
moper at any Cime before. And upon that the Court made a 
Rule to Hem Caufe. 


The King and Charlefworth, 


HIS was an Jnformation for F — of a Judgment and 

the Judgment was fet out to Have heen given in Lafter 
Cerm, whereas upon the Face of tt, tt appeared to have been 
given in Hillary, and DocketteD tn Eafter Cerm. Upon which 
O92. Lacy moved, that the Information might be amended tn 
this Refpect, though the Caule was to come on to Crial thts 
Qfternoon. Inthe Cale of The King and Payne about four Pears 
ano, fo2 Printing the True Briton, he remembed a Dotivn of 
this Sort was mave jut before the Caule came on to Crial; 
and there the Miſtake was in certain Gartances, that were made 
in fetting out the Libel. Che Court fad, that ſmall Amend- 
ents, net in Subftance, they have Known frequently, made 
juft beter a Cauſe comes on; fo the fame has teen Done at a 
Judge's Chamber in Gacation, but tn the prefent Cale they fata 
the Amendment would be in Subftance; altering the Ot of the 
Infozmation; and therefore they thounht it could hardly be 
Done. Deweber, upon 992. Mafterman’s faping the Peecedents 
of Amendments of this Gort were very ſtrong, they made a 
Rule ta hem Caule. And bhecaule the Crial was to come on this 
Afterugsn, and the other Side would not conſent to put tt cff, 
the Chef Tuftice fat as a Judge of Nifi prius as foon as the 
Court was up; and adjourned that Court immedtatety to an- 
other Dap. 


Balaam and Matthews. 


HIS Matter now came on again. And the Court were full 

of Opinion, thar the Conclufion to the Country tag 
wrong; betaule the Craverfe had an Inducement to it. Chey 
fav, there were two CUays of Pleading, either to Deny diredip 
tehat the other bas fain, and then conctude to the Country; wz 
ta give forme colourakfe Inducement to the Dental, and then 
conclude with an Averment. Che Chief Jufitce fad, thts wos 
a general JPrncipte tn Pleading, unleſs where the Pldintiff re- 
plics De injuria fua propria, abfque tali caufa; and the Reafon fuz 
that Exception ts, thar there the Pleading ts known to amount 
to the General Iſſue. Forz which Kealon, be (aid, thte Creep: 
tion does not holo even tn the Cale of a De injuria fua propria, 
where the Craverfe is particular, as Abfque tali Warranto. And 
accordingly in Proof of this generat Rule of pleading; Judge 
Page Cited two JOreceDents, one ti Raftal 689. the other tn Liber 
placitandi 156. tohere a Pleading tg Of a uſurtous Conttaft, and 
the Replication denies it with an Inducement; yet the — 
2 on 
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fion is to the Country. however the Erception to the Defen- 
Dant’s Plea twas now more Cully fet out than tt was before; and 
the Reafon given, why the Setting out the Agreement. as of 
uch a Day, without ſaying poft confectionem Statur’, ‘vas baw, 
was, becaufe the Party might vary the Date of the Agreement 
in Cvidence, and might upon this Iſſue poove fuch Agreement 
before the Statute. But the Anſtrer ta this Erception wag 
ibeit by 992. Fazakerly ; that though the Court would allow the 
Satty upon Chidence to vary from the Date of the Agreement; 
pet they mould net allow htm to arp fo far, as ta give in Evi⸗ 
Denice an Agreement before the Statute; and the Cime when 
this Statute commenced the Court are bound to take Motice 
of, becaule ttis a general One. Chis Obfervation was allowed 
fO2 an Anlwer; and upon that the Plaintiff moved to diſcon— 
tinue, and that without Coffs, becaule the was an Adminiſtra— 
trix, which the Court allowed; though 992. Fazakerly urged, 
ee when an Adminiftratric comes for a Favour the hall pap 
ots, . 





- Tully aad Sparks. 
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Me; Harper now produced the Recow removed up into the Ex⸗ Vide ante 
chequer-Chaniicr, and moved that jt might be amended by 32> 


the Roll of this Court, that had been before amended; which 
the Court granted. And the Chief Juftice fatd, that the Roll 
of this Court could not be carricd into the Exchequer, to have 
Had the Amendment made there. 


Bickley and Bickley. 


si HE Caufe, upon which the former Rule was obtained, wag, Vide ante 
that the Damages were ercefive. Che Damages given 34° 


Were 3001. 100]. per Annum fQ2 theee Pears, only for bare Lovg: 
ing and Oiet kor himſelf withuut a Servant. Che Witnefies 
indeed did fiwear the Plaintiff deſerved as much; but they were 
only the Jplaintifi’'s Servants; anv therefore not fo prover 
Judges. Gnd upon this 952. Lee naw moved, that the Rule 
might be abſolute. 952. Marth cn the other Side objeked, that the 
Geratret was exactly according to Evidence; that the Defendant 
Offered no Curdence to ieflen the Damages {worm to; and there- 
fo the peclent Wotton was irregular, De (aid befides, the 
Secfendant had acuallp preferred a Wil tn Cguity to be relieved 
agatnt this Gerdict; and that was another Reafon, why this 
Court would do nothing init, Che Chic’ Jultice fato, tf there 
had been a ſpecial Agreement the Servants would have been 
proper Evidence of that; but he did not think, they were Co fit 
Judges the preſent Cale. Accordingly the Court granted a 
new rial. , 


Wright 
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be intitled 
to an Im- 
parlance. 
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Wright and York. 


N Rule to ſhew Caule, why a Judgment Hhould not be fet 
afine, that was Egned upon the new Rule relating to Cates, 
where the Caule of Aéton ts Cet out in the Crit. Che Erception 
taken was, that the Crit was tn the Detinet only; but the De- 
claration tn the Debet and Detinec; and therefore bp the Rules of 
the Court they were intitled to an Impatlance. Wut it was ob- 
jcked by the other Site, that the Ocfendant had Demanded Oyer ; 
and thereby had waived the Genetit of an Imparlance. Dowever 
the Court (ard, thev knew ef no fuch Bute; and accowingly tee 


- the JuByment afide. 


After what 
Length of 
Time bail 
may be al- 
lowed to fur- 
render the 
Principal. 
Whar fhall 
be a good 
Scire facias 
againft Bail. 


Vide ante 
342. 


Bland and Perry. 


R. Harvey moved, that Peoceedings upon a Scire facias 
agatnt Bail minht be faved, upon an Affidavit, that the 

Wail were ſerved with the Scire facias but the Day before it was 
returnable, and they furrended the Principal the Day after the 
Return. Wut 992. Strange on the other Side anlwered, that 
the Crit was left in the Défice four Days; and upon two Nihils 
no other Notice ts requilite,; but upon Judgment’s being 
again the Principal, the Watl are bound to fearch. Che 
Court thounht this Paice hard; and upon that they inquire 
of the Wafter, wheter it was conftantly obferved. Che Batter 
reported, that it as; and fald, that formerly this ufed to be 
more hard upon the Bail; for upon two Nihils returned, the firft 
and ſecond Scire facias ufed to be taken out both torether; and 
there was no certain Cime ſor either's Lying in the Dffice. But 
now, fe fatd, this ts otherwiſe; and befides, as nigh ag can be, 
there muft be the fame Cime fo2 the Return of the one Scire fa- 
cias aS the other; the one muft te {even the_other eight Days, 
and not one Four and the other Cleven. Che Court however 
Declared, that this JOratice might be dangerous; and faid, it 
was harder, than whete two Nihils are returned; for there the 
party has his Remedy ayant the Hherif—; but here the Sheriff 
map extcate his (Urit on the Oay of the Return. Chey obfer: 
ved fartyer, that this was move hard in this Court; becaule the 
Scire facias’s Can only go to the Sheriffs of Middlefex, iet the Caule 
of Attion artfe in any Countp; but mi the Common pleas thep go 
Hy ibe utes of the proper one. Accordingly the Proceedings 

ere flayed, 


The King and Charlefworth. 


er Girdler now came to fhew Cale. But upon the Au- 

thority of the Cafe in 3 Lev. 347. the Court made the Rule 

avfolute; and that without Liberty to plead de novo, 92 gt- 

ping Coſts, as the Potecutrir (ued in forma Pauperis. Whe Couns 

fel yewever inſiſted, that then the thould be difpaupered; and 

likewife that an Affdavit ought to be made, that this Fault was 
2 


Vitium 
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Vitium clerici. The Court (aid, that where indeed a Pauper 
countermands Motice of Crial, o2 is guilty of fuch other De- 
lay, thefe have been Inſtances of his being diſpauper'd; but the 
prefent Miſtake was only an ordinary Fault. And ag to the 
Qfidavit, the Rule in the Cafe of The King and Symonds, 
10 Geo. i. aS produced, where an Amendment was made in ſet⸗ 
ing out the Date of an Aé of Parliament; and no fuch Cerms 
as thete were required. . 


The King and Lewis 


— Defendant had obtained a Rule about_a Pear ago faz Vite 106. 
a Mandamus, to be Direited to certain Jjuftices of Peace, 

to take bis Recognifance upon Articles of the Peace being 

worn againt Him, having at that Cime produced an Affidavit 

of bis being very weak and infirm. 2, Strange moved now, 

that the Recognitance might be difcharged, without making his 
perfonal Appearance upon a like Affidavit with the foxmer. And 

Dis Wotion was allowed. 


Cole and Buckland. 


rpais Matter coming on again, the Court twere of Dpt- vide 341. 
nion the Wail were too late fo. this Wotion after the 
Return of the {econd Scire facias. Chey ſaid, in the Cale of 
Aldridge and Snowden, L020 Chief Juftice Prat was indeed of 
Mpinion, that the Batl might come at any Cime before Judg⸗ 

ment ; but the thee other Juges at that Cime differed with hint 

in Opinion. Doweber 2. Birch ſaid, that upon the Bail's wt 

Ling Judgment in the Scire facias, He was willing to confent, 

that the Crecution fhould be ſtaid, till the TUrit of Erro2 was 
Determined. And accogdingly thoſe Cerms were agrecd to. 


Anonymus. 


R. Reeves came to thew Caule, why an Information tn the How far the 
Mature of A Quo Warranto fhauld not go amatntt a JPer- Court will 
fon fo2 erercifing the Dffice of Wudge-Watter in the Borough persion. 
of Bridgenorth. Chere was a Day appointed by the Charter in nature of 
for the Eletion of this Officer; and by the Conflitution Ye a Quo-war- 
Was to hold this Office fo four Pears. Cpon the Face Of ranco, in or- 
the Afidavits, on which the Rule was founded, the Populace apne 
Had chole this Werfon without any Colour of Authority. And o-, = 2 
upon that the Court fatd, that tho’ this Perſon was Officer de Flegion. 
Fado, the Cozporation might have went to a new Election the 
nert Charter-Day, without applying to this Court ta remove 
Him. Indeed where an Officer has continued fo2 feveral Pears, 
thep allowed this to be otherwite. But as the petent Cale was, 


thep diſcharged the Rute. 
40 The 
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The King and Whych, 


yh N an Fnfoymation agetnft two Perfons for a Bisdemeansur, 
ofa Quaker & AN Gfirmetion of a Quaker was offered to be reat. But 
hall not be the Court obſerved, that the Affirmation of (uch Perſonſis nee 
good Evi- Sper allowed in Evidence tn a criminal Preoſecutiön; and theres 


dence npon foꝛe refuted its being reat in this Cate. 
an Informa- 
tion. 


The King and Taylor. 


How far the N Rule to thew Caule, why an Information ſhould not go 

— ayant the Dekendant, the Chiek Batter of Complaint 

Tee” anainft him twas, fo2 that upon Complaint being made to him, 

againttthe aS a Suflice of Peace, that a certatn Perſon had ftole fome 

Jutice of Bonds belonging to another as Admintftratrir, he committed 

Peace. him; whereas it is known Law, that this was not Felony 
till the late A& of Patliament; and this Offence was before 
that At. Foꝛ which Keaton it was fatd, this Commitment was 
intirely illegal. Che Court however crefuled to make the Rule 
abfotute, tho they ſaid, this was Certainly a great Pisde— 
meanour in the Juffice. 


Anonymus. 


How far a A Perfon came and hired Lodgings of another by the Mame 
Plaintiff of John Coke; and in an Aion bought for the Waney a- 
fhall be a gainſt him by the Jame of John Coke, he pleaded quod Edwardus 
———— Maxwell qui arreſtat' fuit per Nomen Johannis Coke non Aſſumpſit. 
notwithttan- CApon which Serjeant Darnel moved, that the Plaintiff might have 
ding a Plea Liberty to ftrike out the ame Edward Maxwell,and enter the Plea 
—— the General Iſſue. Judge Page and Judge Probyn tere only 

is Action’ in Court. And Judge Page fatd, that he thought the Plaintiff 

might ign Judgment; but refuled to grant the Motion. 


Smith and Capt. — 


How fat the O* Motionto put off a Crial for a material THituels being 
—— beyond Sea, who was Witnels to a Deed, 992. Bootle, jun. 
Avia, by 01D, that this might be proved by Parity of bands. Che 
Reafon of Chief Juttice Dented it, becaule the Delivery of a Oeed mutt 
the Abfence be proved; and upon that 992. Bootle fafd, tt was only an oꝛr⸗ 
of mere Dinary CUriting. Wut the Court fad, it was all the fame; 
ae and upon this the Motion was granted. 


I The 





— — — — 
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The King and Stoughton. 


N an Jndiiment fo2 ſtepping up a Cay, an Exception wags Wher hal 
taken to it for Gneertainty, in that the Defenvant was char: po tf4. 
ged quod unam fepem levavit vel levari caufavit; and that he cant: for topping 
nued the Nuſauce fo2 feveral Months. Che Cale of The King of a High- 
aud Stocker, 5 Mod. 137. Was Cited tn Point; and likewiſe chat way- 
of The King and Brereton, Mich. 11 Geo. 1. there libellum fcripfit 
feu fcribi caufavit was Held bap. Che Chief Juſtice fatd, that he 
remembered that Cafe was argued fully; but did not know, 
that ever final Judgment was given; and was afratd, tf that 
fhould be allowed, inary Judgments would be reverſed. Dow- 
ever 992. Mafterman ſaid, the Faw of thele Jndlements ts onlp 
quod libellum fcripfit & fcribi caufavic, and not aut. And 952 Fazakerly 
ſaid, that he remembered the pronouncing final Judgment in that 
Cale. Che Counlel of the other Side tho’ endeavoured to 
tupply the Detect in this Part of the Jnotement, by another 
Part of it; where the Nuſance is Laid to be continucd. And 
cited the Cale of The King and Ward, there, he ſaid, the De: 
fendant was charged tn one Part of the Inditiment with forcing 
a Receipt, in che other with publihing tt; the Forgery was laid 
imperkeßly; but pet the Court Held, he might be convited fo2 
the jublication. Che Court fats, thep did not think, thele 
Cales were alike; becaule there the Forgery and Publication 
Were laid as Diftint Fats in Different JOarts of the Indiit- 
ment; but here one Fat ts laid only as a Continuance of the 
other in the fame Wart of it, However this Matter was ordered 


to ffand over. 


Mills and King. 


7 an Ation bought by the Plaintiff as Aflignee of a Bail- What helt 
Bond, the Defendant pleaded a frivolous Plea; and upon b * seed 
that there was aDemurrer. 992, Agar now took an Ereeption jaan” 
to the Declaration, that the Plaintiff had not fet forth the Cime, upon a Baile 
when the Will of Middlefex, which the WatlBond was giver Bond. 
UPON, Was taken out; and he ſaid, thele Writs have no Cefte, and 
theretore the Cime for fuiny it vutis neceflary to be fet out, 

Fo2 by that it would appear, what Cime there was for the Re- 

turn; and ff there was a Cerm intervening, the Crit was a 

void Crit; and ef Confequence the Bail-Bond taken without 
Guthorty. Che Court fawn, that the Oefendant has pleaded 

quod bene & verum eft, he was arveften bp this Crit; which 

fyews, that the (Urit was not void; for If tt was, be could not 

have been arrefted by tt. Beſides, they fatd, tf there was (uch 

a Faule in the Writ, the Defendant ought to have hewn it tn 

his Plea. Accordingly Judgment was given fo2 the Plaintiff. 


Benfon 
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Benfon aad Olive. 


How far a Scac. Li PON a Re-heating ina Suit for Cithes, the Defendant 
Deed may relied upon aOl Charge under theStatutes for theDtfla- 
lutton af the Denatteries. Cpon Evtvence the Diaintiff provucey 
by Reafon & Decree, made ti Charles IPS Cime in this very Court, where- 
oftheLength hy the Right to the Cithes of thele Lands was eſtabtiſhed. Che 
of Time Cotnfet ef the other Sine oppoted the reading this Decree, till 
fince ic was the Platutift höuid prove, that the Defendant claimed under 
withftanding the Parties pripy to this Decree. And the whole Court was 
no Proof is Unanimous tn this Opinion. Accordingly upon the Plaintitt⸗ 
given of the not betng able to give this Evidence, the Oecree was not ale 
Fxccution of lowed to be read. Afterwards in the Courle of the Evidence, 
ca a Oecd tas offered to be produced, that boxe Date thirty-cinht 
Pears ago, and that of itlelf, without proving the Cutneſtes 
to it were Bead. Baron Carter however was of Opinion, that 
this Deed fhould not prove ittelf, without giving this prebious 
Evidence. But the ret of the Court delivered their Opinions 
to the contrary, They ſaid tt was certain, that according to 
common Senfe and Realon, a Deed map be fo old, as ſuch pre- 
dious Coidence mutt be unneceſſary; and in general they took 
it, that forty Pears was allowed to be the Rule. But however 
the Caurts have never ticd themſelves up ſtricly to that Rule; 
but 39, 38, nap 35, bas heen allowed the fame. And Baron 
Thompion faid, the tame Ching holds ina Bond, twenty Pears 
is there the general Rule for J2efumption of Payment, but Str: 
teen has fometimes been admitted. Accordingly this Deed wag 
allowed in Chidence, without proving the TUttnefies to be nead. 


Holt and Ward. 


Vide ante ch Bae Queſtion now came on again upon that fingle Point, 
333+ whether if Ward had not fince been married to another ccio 
man, the Ccclefiattical Courts could have fo far enforced this 
Contra, as to have compelicd the Jlainti to habe perfeten 
it, tho’ he was under Age at the Cime the engaged in it. D2. 
Hinchman appeared now fo2 her, and argued, that bp their Law 
fhe might. De fatd, tt was erprefly admitted by the Pleadings, 
that at the Cime of the Contraét the wag of fuch an Age, as 
if the Parties themfelves had perfeited the Contra, the Con- 
traé could never have been diſſoſved. And farther he laid tt down 
fo2 certatn Law, that if the Contrat had been per verba de pre- 
fenti, their Courts would have enforced the Solemnization of it. 
And a Solenmizatton of Matrimony he (aid, was not a Mat⸗ 
ter af Fon only, but fa very material, as for Want of it the 
Biſhop mult certify the Childzen to be Baltarys, Che We: 
thon of the Eccleſiaſtical Courts erating this Solemnization, 
he faid, muft be by ercommunicating the Infant, tf he diſobeyd 
theSeutence. De went on farther and obferv’d,that theirLaw was 
equally Known and Certain, that if the Contra de futuro had 
been entered into bp both Warties, when of full Age nls 

I ourts 
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Courts would Have carried tt into Crecution. And as this 
Contrak would have been mood, tf carried tnta Crecution bp 
the Parties themfelves, he ſubmitted it there was equal Rea- 
fon, that their Courts Mould carrp tt tnto Crecutton under 
the prefent Circumftances. Che Authority of their Wooks, he 
fain, was general, that thele Contrats might be enforced. And 
to this Purpoſe he relied upon Swinburn, Citle Efpoufals, Par. 17. 
2, Straan on the other Side argued, and fatd, that be did al- 
iow, that if the Contraét had been per verba de prefenti, the In— 
fant would have been compelled to have folemnized it in the 
Face ot theChurch. Wut fatd, there was na Inſtance to be met 
with in their Law, of a Contraé per verba de futuro being Carried 
into Erection by Ceclefiattica! Cenfures, tho both Parties 
were even of full Age at the Cime of the making tt. Chat 
there habe been many Suits commenced for this Purpoſe he 
willingly allowed; but fatd, thete Courts had never interfered 
farther, than to perfuade and adviſe the Parties ta compleat 
their Cngagement., In the very fame Paragraph before quo- 
ted he obferben, the (Uords of the Autho2 were, monendi potius 
quam cogendi. In the rooth Canon tn 1603, he fatd, tt was er⸗ 
pufly povided, that ra Children hall contrat Marrigge under 
Ane, but with the Confent of thetr Parents. Mo Conlent of 
this Sot appears tn the prefent Cafe. And therefore tt would 
be very firange, that ſuch a Contract ſhould be enforced. Jn the 
Wale of verba de prefenti, he fatd, the Contraé ittelf was abfa- 
iutely a Warriage de Facto. And therefore it was nothing won: 
Derful, that tt ould be required to be publickly ſolemnized. 
But be tock Motice, that tt was fo contrary to the Mature of 
Matrimony (which is fippoted to he a State of mutual Good— 
TUM and friendiy Society) to be carried inta Crecutton by 
Force; that, tf it was fo Bone, he fubmitted tt the Marriage 
would be null and void. Che Court thought there were caniider- 
able Doubts of cach Side of the Queſtion; fa the Watter Was Vide poft. 
owered to ſtand over. 


Wilcox and Huggins. 


Ms Birch now argued for the Plaintiff, and principally relied Vide ance 
upon the Cate in Carth. 355. Chere an Aion twas baught 335- 
by an Adminiſtratrix, and the Statute of Limitations pleaded. 
The Plaintiff replies, that tt was true indeed it was above fir 
Pears from the Caule of Aition; but farther fays, that the In— 
teftate Died within fir Pears, and Aomintfration was hot cam- 
mitted to the Plaintiff till after; and that trom the Cime of 
Gaminiftratian committed, there was not fir Pears. Co this 
the Defendant demurred; but the Court gabe Judgment fo2 the 
Aaintiff; and held, that an Adminiſtrafrir has tir Pears to 
commence ber Adion from the Cime of Adminiſtration com- 
mitted, uniefs the Inteftate was himſelf barred. Powever the 
Court fad, that thep continucd of their fozmer Opinion. And 
the Reaſon they gave was, that wherever a jPerfon enters an 
tion ta fave the Wenekit of the Statute of Limitations, bis 
erecuto muſt recently fue out “ fret GUrit; 92 vical i the 

4 ene⸗ 
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The Confe- 
quence of a 
Prifoner’s 

being reta- 
ken upon a 


frefhPurfuit. 
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‘Benefit of the Statute is lof. Chev Tard, thev were Far from 
thinking, but ik there was any iav ful Jupediment given ta 
the Probate of the Ceitament, the Erecuter would have Cime 
given to tue out thts Crit as oon as reafonably he could after 
the JOuobate. Wut then they laid, this Impediment mutt cer- 
tainly be ſhewn tn pleading, which is not Done in the pretent 
Cale. Co allow Continuances at all upon thele Statutes of 
Limitations, they obferved, was a favourable Canftrukion uvon 
them, tha’ thep thought a jul One. Wut certainly te mut be 
neceflary, that the CUhole mut appear to be as near as poſſible 
a continucd Peoceeding. Then the [arty himſelf dies, the - 
Suit cannet rteip be continued, but yee that Breach mutt be 
mabe i as ſoon as can be by commencing a freſh action. Ac— 
cotingly the Court fatd, this mas fettled tu the Cafe of Kem- 
fay and Hayward, mentioned upon the former Argument. 992. 
Fazakerly fata, the fame Point twas foon after adjudged fn the 
Cate of Beft and Bretelon; and afterwards tn the Cale of Morfon 
and Plucket, Trin. 2 Geo. 1. Howeder the Court ordered this Wat: 
ter ta ftand over, ss2 


The King and Huggins. 


Scac. FN an Fuformation brought inthe Erchequer araink the De- 
fendant fo2 the voluntary Efcape of ane Boys, who was ut 
Erecution fo2 250001. the Oefendant pleaded, that he efcaped 
Without his Jotuity, and that he was retaken upon a freſh Pur— 
ſuit. Co which the Attorney General replied, that the Citape 
was beluntarpy, abfque hoc, that it was Without His JDrtbitp. 
Iſſue being joined upon this Fat, a fpecial Gerdizt was found, 
that the Defendant's Turnkey let hit eſcape voluntarily; but 
that it was witheut the Privity of the Defendant, and that he 
was bought mite Priſon again; and then the Jury make a ge— 
netal Conclufion ; that & the Court ſhall be of Opinton, that a 
voluntary Eſcape of the Curnkey ts a voluntary Eſcape of the 
Jatlor, they fined for the Wing; ik not, foz the Defendant. 2. 
Bootle argued fo2 the Ming, that this Gerdt# maintained the 
{nfozmation. De fatd the Rule, which be ſhould found hts Ar— 
gument upon, was, that the Ax of a Servant, when Done in 
that Capacity as a Servant, is always to be imputed the Ait of 
the Wafter. CUith thts Qualification, he fatd, all the Cafes, 
which might be objected of the other Side, mint be anfwered, 
And that the Curnkey was ating tn this Capacity as a Servant, 
he faid, teas manifeft. Dts Office was to look after the Priſo— 
nets, and to have the Cuftodp of them; the Cuſtody of them 
be then had; and a Breach of his Outy, as having the Cute 
of them, be was guilty of. Che Servant himleif could not net: 
ther be anfterable to the King; the King’s Remedy ts onty 
again the Principal; and fo is the expreſs Authortty of 1 Ven. 
238. Serjeant Darnel on the other Side argued, and fain, he 
ould veadilp allot, that if fret Purſuit had not been mare, 
the Jailor inmfelf would have been tefponfibie. Wut when the 
Party is taken upon fret Purſuit, he ſaid, Che King had now 
the fame Security for bis Debt, as he had before; and i 
3 ore, 
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fore, be fubmitted ft, there was no Reafon the Defendant ſhould 
fuffer. De_put the Cafe, that the Jatlor and Turnkey were to- 
nether in Company with the Priſoner; the Peiſoner efcapes bp 
the Conntvance of the Curnkey; but no one furely would think, 
that the Halve could net retake hint. In Doctor and Student, 237. 
there is an_erpeefs Cale put, of a Wan’s being tn Cuſtody for 
Debt and Felony both, and efcapiny with the Pꝛivity of the 
Curnkey; pet held, that the Jatlor himſeltf thould be fined; but 
the Curnkeyp anfwerable capitally for the Felony, If this Cale 
was Lat, he fatd, it plainly fhewed, that for the fame eltaee 
the Curnkey might be anſwerable, ag for a voluntary one ; the 
Jailor, as i a negligent One. And if this Rule would held 
in criminal Conbtitions, be (ubmitted it, there twas equal Rea- 
fon to fay tt would in Civil Ations. Dad the Officer, Cul: 
fering the Eftape, been Devuty to the Jatle2 tnftead of Servant, 
he faid, he ſhould have allowed, that no freth Purſutt could have 
been material; the whole Office ts veſted in him, and he it ts, 
whom the Law takes Motice of. Wut the prefent Cale differeö 
mich from that; end there is na Reafon to fay, that the Ser— 
vant's Gk ſhould be imputed to the Wafter, unleſs a Stranger 
Was thereby prejudiced. And to prove this Doftrine exprefly, he 
relied upon the Cafe in Salk. 441. Me then took an Exception ta 
the Information, that by Law it was not maintainable, Gn Ac— 
tion upon the Cafe to2 an Eſcape, be fatd, at Common Law was 
the only Remedy; Tebt is given by the Statute of t Ric. 2.c. 12; 
and this Inkormatton ts only tn the ature of an Aiton of 
Debt. Wut he fubmitted it, that the King was not within 
the Proviſion of that, Statute; and this, he laid, appeared by 
the Penning of tt. Che Court laid, that thep thought, there 
Were confiderable Difficulties attending this Queftion, but their 
poefent Opinion was, that the Oefendant was not anftwerable. 
Chat he would have been fo, they clearly anreed, if the fpaitar 
net Had not been taken again; but as the Ring pad readily tuk 
fered no Prejudice, they thought tt would be hard ta make the 
Defendant anfweerabie. As to the Information itteif, the Chtek 
Baron aid, it was indeed merely tn the Mature of an Ation of 
Debt; hut pet he thought it maintatnable fo, the Bing, not fa 
much upon the Statute of Ric. 2. ag upon the Statute 13 Edw. 7. 
c.1r. Howeber Baron Cummins fad, that there was ome Diffi 
culty fuck with bim upon the finding of the Special Cerdict, in 
that it was not fo much aS mentioned tn the Gerditt, that there 
was a frei) Purſuit and Re-taking ; aud he Doubted at prefent, 
whether the general Concilufion couid heip tt, It was {aid tbe 
by the Detendvant’s Countel, that this Matter was fully proved 
upon the Crial, and was propoſed to be found by the Jury 
at that Cime; but the Court then faid, that it was not ma- 
terial to find ic. Apon which the Counſel tubmitted it, that the 
Cerdtt might be amended, tf this Crception ſhauld be thought 
material. But Savon Thompfon (aid, that could not be done, 
unlefs the Binutes of the Special Gerdict would warrant the 
Amendment. Cpon the Chole, the Court thought this Watter 
proper to be confidered of moe fully, | 


Thruft- 
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Thurftout and Holdfatt 


J J Ady Lawley cauſed ſeveral Declarations fn Ejeftment to 
EjeQment Lbe Delivered to the Cenants of Ladp Faulconbridge tn the 
will not lie County palatine of Chefter.. And now before Judgment had 
4 —— been moved for againſt the Cenant tn Poſſeſſon, 992. Kertleby 
Jandsin a Moved in Behalk of Ladp Faulconbridge, that the Joceedings 
County Pa- might be ald, onan Afidavit that the Cenants were all In- 
latine. habitants within the County Palatine. be fatd, tf they ſhould 
enter into the common Rule, they mould be prevented from 
pleading any Watter to the Furisdition of the Court ; becauſe 
Defendants are therebp Lound to infift only on the Werits. 
And therefore He Did not know any other TUap tn thete feigned 
Suits, than ta meve to ffay the JOrocecdings. 92, Fazakerly 
oppeled the Wotton, anv fad, he apprehended, this Court bas 
Jurisdidien in EjeEments for Lands lying tna Countp Pala- 
tine; there the Parties are not refiant within (be County Pa— 
latine. De alfcwed, that in all real Aittons, where the Pro— 
ceeding is by Summens an the Land, the Courts at Weft- 
minfter Habe no Jurisdiften; becaufe tt mantfeftly appears, 
the Courts within the County Palatine can de the Party Ju— 
fice. “Sut he febmitted it, there the Proccedings mutt be a- 
maint the Perſon, thole Courts have not Surtsdiiion, where 
the JDarty ts nat reliant therein, And therefore, be aid, in 
Cetments, where feianed Names are made ule of, and there 
can te no fuch Perſons, inhabiting in the Counties joalatine, 
02 any where cife, this Court mut have a concurrent Juril 
didton; unleſs it be laid down for Law, that the Courts at 
Weftminfter habe tho Jurisdiiion, where tt appears, the Lands 
tie within a County Palatine. Wut if that be to, there ts 
no Occafion for an Affidavit te flay the Proceedings; this 
Batter map as weil be taken Advantage of tn Arcee of 
Furgment, oꝛrupon a Clirit of Error. Dut that this cannot 
be tone, appears erpeily by the Cafe of Davis and Stringer, 
Carthew 354. 5 Mod. 143. Where tt ts Determined, that it muft 
te pleaded, that the Parties lives within the FJurtsdtitton. 
De fald too, that t¢ was Determined about ten Pears ago in 
the Cafe of Acton and Tanner upon a CUirit of Crra2 in the 
Exchequer Chamber, that Creſpoſs Quare claufum fregit Of Lands 
ina County Palatine would lie tn this Court. And beſides 
this very Adion of Cjetment was Held to lie tn the Crcehequer 
in the atl of Derby's Cale for the Wano2 of Latham in the 
County Palatine of Lancafter, which was fettled atter feveral 
Arguments. And it is certain, that if this Court can give 
Judgment, they can award Crecutton, For which Reaſon it 
ig the conffant Practice to award Clitits of Elegit into a Coun: 
ty Palatine on Audgments given tn this Court. Che Court 
thought this a Watter_ot too great Conſequence ta be deter- 
mined on a Motion. They fatd, a Fine 02 Recovery fuftered 
of Lands tn aCounty Palatineis void; as alfo every Judgment 
in a real Adton. Chep did not think, that the Cale of the Claufum 
fregit came up to this Cale, becaule there Oamages oulp are a 
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covered, Whereas in Cjetment the very Land itielf is, Ann 
though it bas been the Practice to hang Ejements in the Court 
of Exchequer; pet perhaps there may be a Difference between 
the Practice of the two Courts ; though they fatd, at prefent 
they could not ſeeupon what Foundation the P2rasice nthe Court 
of Crehequer twas maintained, Howeber that this, Batter might 
come onina moe folemn Aanner, they faid, the Cenants in 
Poſſeſſion might appear and plead, what they thought proper. 





The King and The Parifh of Lyncanton. 


Ms Huffey came now ta diftharge the Rule. We Laid ttt vide ante 
general that if was a pretty extraordinary Wethod of 327. 
Pꝛoceeding to grant Informations againſt Church-wardens and» 
Overleers for making unequal Bates. Che Warltament. he 
faid, had pretcribed an Appeal for the proper Remedy. Wut 
befides be abferved, that bas the prefent Cate was, it was 
fomething moe particular. An Appeal Had actually been ta 
the Juſtices at the Seflions, and they confirmed the Rate in 
this very Relpedt, as thinking it equal; but anlp oered cer- 
tain other Perfons to be rated, whofe Mames Had been o- 
mitted. Che Church-wardens in purfuance of this Order have 
mave a new Rate, in which the Mames of thofe other Perfons 
ave inſerted; but the Rate in other reſpects is exactiy ag tt was 
before; and pet the Church-wardens are here complatned againſt, 

as Havin aed criminally. Che Court ſaid, that the Rate, 
that is now made fs a new one, from which an Appeal may be 

by Law ; and thep thought that the only praper Remedy, Ac— 
cordingly diſcharged the former Rule. 


Everard and Eding. 


ME; Amerofe came now to thew Cauſe upon the former vide ante 
Ruie, and fad, that be Hopen the Court weuld not make 334 

it abfolute, without giving their Side Liberty ta plead de novo in 

the griginal Aition. However upon their owning, that the eit 

of Crroz was bought merely for the Miſtake mentionenibefore, 

the Court made the Rule adloiute without putting thele 
Ccetms upon the Ocfendant. 


Northey and Sheers 


PON a Reference having been made of an Attorney's Will Yor fr 

to be tared, the Queftian was, whether an Attachment ta; rote 
ſhould go Diredly, o2 oaly a Rule to ſhew Caule. 92. Strange ould be 
urged, that the Antent of the Parliament wag, that an Attach: made tothew 
ment Mould go tmmediatelp, and compared this to the camman Caule before 
Cate of Cots. Me fatd too, that upon the late Ae of Jariia- MA. 
ment, which requites a peremptozy Mandamus ta go forthwith, fac. 
it has been Held, that a CWivit of Crroz hall be no Superfedeas ; 
and He thought, the prefent ale was fomething like that. Che 
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Court aid, that the laws of the Ak are, that an Attachment 
fail go accodinn to the Courfe of the Court. Mow, thep 
{niD, that in ali other Cafes, except Cofts for uot going on 
fo Crial, o2 fuch flinht Wotions, they Da make a Rute te thew 
Caule ; and therefore dtd fo tn the prefent Cale. 


The King and The Inhabitants of Weltwell, 


— N Rule to ſhew Cauſe, why an Order of Removal ſhould 
not be {uid not be guathed, the Cafe was ſpecially ftated, that A. 


togaina was Hired ta live with B. fram fir Meeks after Michaelmas ta 
ra es Michaelmas following ; and before his Cime was out he offeren 
a Servatrin to like with B. foꝛ anether Bear fram that Michaelmas Day, if he 
a Parifh, Weld afve him 41. per Annum. Wut that jDeopolal not bein 
agreed to, be went away an Michaelmas Dap. Chee Days ae 
tet the Wafter agreed to give him the Money, and then tm- 
mediately A. entered upon the ſecond Service, andithed with 
B. till the Michaelmas after. The Juflices upon thts adjudgen 
A. ta habe not a good Settiement by this Service. Wut the 
Court made the Rule ablolute for quaſhing the Der. 


Stonehoufe and Mallins. 


RAE aptly I N an Qé#ion of Debt fo an Clcape of one Farrar, who wag 
taking mutt in Erection tn the Marfhalfea; the Plaintiff Declares, that 
muft be upon He recovered againſt bimin the Common Pleas. and that he 
— pur- {pas in Execufion upon that Judgment tn the Marſhalſea; but 
ae that the Oefendant voluntarily let him eſcape. Che Defen- 
Dant pleads, that the Eſcape was tnvoiuntarp ; and that he re- 

took the Priſoner upon frefh Purſuit. pon this the Plain— 

tiff Demurs, and thes for Cafe, that the Retaking appeared 

to be aiter the Aition camimenced. 952. Marth now argued fo2 

the Defendant, and infifted, that there was no certain Time 
limited by Law for a Retaking upon freth Purſuit; a reaton- 

able Cime is given to the Oaoler ; and that reafonable Cime 

muft Bary according to the Circumftances of each particular 

Cale, which the Court are the pooper Judges of. Chat there 

was na particular Cime preſcribed fo2 a Retaking upon fred 

Purſuit, pꝛovided it was Done before the Acton brought, was know 

and certain. In a Cale tn the Pear- Books tt ts heſd, thata Reta- 

king upon kreſh Purſuit may be made (even Pears after the Eſcape. 

And he ſubmitted tt, that there was no reafonable Diſtinction be- 

tween the prefent Cate and that. De then took an Crception to the 

Aion itlelf, that as it mutt be taken_upon the Defendant's 

lea, by Law tt would not lic, Che Defendant has pleaded, 

that the Efcape was involuntary; the Plaintiff has not traverſed 

this, that therefore muft now be taken as for Fat ; and the fame 

as It had appeared upon the Plaintiſf's own Declaration. Mow 

he fain, he Hould Cubmie tt, that upon the Statute of 1 Ric. 2. 

c. 12. nO Aitton of Debt would tte fo2 an Eſcape, that was invo— 

luntary. And laſtly he ercepted to the Form of the Declaration, 

that the Plaintiff bad net fet forth, that be had recovered bs the 
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Common Pleas per judicium; but only, that he had recovered 
there generally. And for this he relied upon the Cafe of Jones 
and Pope, 1 Sid. 306. in potnt. To the firlt of theſe Objek*tans 
the Court (aid, it has been fo often reſolved, that the Retaking 
mutt be before the Ation bought, that they would not enter in- 
to the Argument of that Point now. Che Cale in 1 Jones 
144. is expꝛeſs, and fo ts the Cale of 2 Cro.657. Cie econ 
Dobjettion the Chief Juftice (aid, be thought, there was a good 
Deal of Cieinht in; but 992, Reeves, wha was of Couiflel 
fo2 the Plaintiff, ſubmitted it, that there was not ; becaute the 
known Diſtinction taken is; thatan Aiton upon the Cafe lics onip 
for Cicapes upon mean Proöceſs; Debt fo2 Efcapes upan Peoceſs 
in Crecution, However the Court tn general agreed, that as 
the leq 19 bad, this Crception can by no means be taken Ad— 
bantage of ; becaule the Plaintiff Had admitted nothing, as the 
Matter of the Pleats tong. Andie this had been upon a ge- 
neral Demurrer, they ſaid, tt would have been all the fame. 
Co the lat Creeption the Chiet Juſtice (aid, this fame Cale of 
Jones and Pope is reported tn 1 Saund. and he dtd uot think, there 
was ſuch an Crception, as this, there; and the Court in ge— 
neral agreed tt could not be Law. Accordingly the Court gave 
Judgment fo2 the Plaintiff Niſ, before the End of the Cerm. 


Crew and Daniel. 


N Debt upon Bond the Plaintiff declared againſt the Delen- when a 

dant, as in Cuſtody, upon the Statute of 4 & 5 W.& M.c. ar. Plaintitf de- 
but did not fet forth in His Declaration, that the Defendant c'aresseaine 
was in Cuſtody at his Suit, And for this Reafon there was acuacay, 
neneral Demurrer te the Declaration. Co fupport this Oe- whar mallbe 
murrer 952, Parker reiied upon the Cale of Morrice and Watkins, a good De- 
Trin. 9 Geo. r. in point. But 952. Robinfon on the other Site — oF 
argued, that there was indeed Rule given that way Nifi in that °° 
Cafe; but afterwards that Bule was difcharged; and Judg— 
ment othen for the Plaintiſf. Che Chief Juice fad, chat He 
thought this Creeption was verp material; becaule the Intent 
of the Statute feems only to be, that a Perſon ſhould have 
this Liberty of Declaring againft another, where he isin Cu— 
ſtody at bis Suit ; and not at the Suit of a third Perſon. Ana 
Surge Page obſerved, that this mult. be the Intent of the 
joarttament ; becaute otherwife a Wan would have a Power 
to Declare againſt another, witheut eber taking out a GUurit a 
rain him. And this Wethod of. Proceeding He thaught was 
eftablifved as a meneral one for ail the Courts, tn Imttattan 
of a Pꝛadice fomething of the fame Sort, that twas before 
in this Court. Accorwingly notwithftanding the Cale cited 
the Court gave Rule fo. Judgment again the Plaintiff Nifi 
on Monday. On which Day 932. Robinfon informed the Court, 
that he bas fearched the Recoro in the Cale cited, and Hewn it 
to 952. Parker, and that Judgment was at laf gtven faz the 
Plaintiff. Accordingiy, the Chief Juſtice abfent, the Court 
nave the ſame Rule dere. acon 
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Beech and Parker. 


Onwhat Day U PON Crit of Crroz ona Judgment by Nil dicit out of the 

a Writ of. Common Pleas. Exception twas taken to the Writ of 

Enquiry ts Enquity, that it appeared to he returnable a Die Sanz Trini- 

—— tatis in Tres Septimanas, which was on a Sunday, but that it 

returnable, Was executed the Day after the Return, which was on the 
Monday. Che Counlel Did admit, that Monday twas the Dap of 
the Return for the Purpoſe of the Sheriff's delivering the 
CUrit into Court, but Sunday twas to be confidered the Day of 
the Return fo2 all other JOurpofes. Accordingly the Court re- 
verfed the Judgment upon the Authority of the Cale of Harvey 
and Broad, 6 Mod. 148. 


Southoufe and Newen. 


What fhall ge Chappel came to diſcharge a Rule for quahhiny a 
be faid to be Return ta a Crit of Elegit, of there being no Goods 
a good Re- 192 any Lands. Che Exception taken to the Return was, 
Weng pg. Coat. The Sbherif— could not Return no Lands, without 
ici, takings aN Inqueſt fo2 that Purpoſe; and therefore tt ought 
a to Have appeared upon the Return, that there was an Inqueft. 
Serjeant Chappel fad, that if there had been Lands, and thoſe 
Lands to be delivered, he did allow, fuch Inqueſt was neceſſary; 
becaule there the Cows of the Writ are erprels, that the 
Lands fhould be delivered per Inquifitionem ; but where there are 
no Lands, the Words of the Crit do not at all require this. 
And in fuch Cafe the CUrit is only in the Mature of a common 
Fieri facias; and theretare, he ſaid, as ta the Oelivery of Goons 
only upon fuch TUrit, itis never required that there thould be 

an Inqueſt. Accowingly the Court difcharged the Rule. 


Metf{coffen and Gunner. 


Vide ante OTION Was now made to diſcharge the former Rule, 

34 upon Account of its giving the Plaintiff Liberty to charge 
the Defendant tn Cuftody with a Copp of the CUrit. Mow acco2v- 
win to this Rule the Countel fad, it would be an Eſcape in the 
Sheriff to trantport the Oefendant. Che Court (aid it was not 
their Intention tt Hould be fo, Accordingly diſcharged that Rule, 
and ordered the Officer to Daw up another Rule tn this Form, 
that the Plaintiff Mould have Liberty to charge the Defendant, 
in Cuſtody, with a Copy of a Crit. 
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Fuller and Jofling. 


i ie Had been moved on Behalk oF 992. Jofling, as Erecuto2, Within what 
that a Judgment, given upon a Tarrant of Attorney hy Time aJudg- 
pis Ceftatric, might be fet alide for (ts being entred up after Ver WPe® 
the Party's Death. Cypon a Reference of thts Jrreqularity to — 
the Wafter he reported the Fat ta be that the Attorney had deli- mus be en- 
Dered him the Non fum informatus the 16th of April aff, the Ce: tered up. 
ſtatrix Died the 18th ; and that he finned the Judgment the 
220; all which was done tn Eafter Cerm laff. And now the 
Queftion was, whether this Judgment twas regular o2 not. 
932. Fazakerly argued for the Oetendant, and infifted, that 
by the fame iReafon, as this Judgment would be good, which 
was figned two Days after the JParty died, this Judg- 
ment would Habe been good, though finned at the End o€ 
the Cacation. And he (ubmitted tt, that this might be of 
dangerous Conſequence ta Crecutors, for by Payment of Debts 
Due by Bond o2 fimple Contract immediately upon the Death of 
the Teſtator, which the reſpective Creditors would habe a right 
at that Cime to have paid them, any Crecuto2 might be ſubject 
to a Devaftavi. And to prevent Wilchiefs of this Mature, he 
fad, that Ciaule in the Statute of Frauds and Perjuries was 
made, which provides, that Judgments Hall have no Relation, 
hut tothe Cime of the Signing. JE that was fo, he aid, he 
fubmitted it, the prefent Judament was clearly bad. All Au- 
thorities, he obſerved, in their own Mature determine by the 
Death of the Party. Chey are, and muſt be revocable at anp 
ime During the Life of the Parties; and Death ts of it {elf 
a conftant Revocation, Co which Purpole he applied a Cale 
out Of 1 Ven. 3ro. and another out of Salk. 399. Dut the Court 
Declared their Opinton to be, that all Judgments continued ta 
Have relation fince the Statute ag to the Parties themfeives, 
and thetr Reprefentatives, tn the fame Wanner, as thep did he- 
fore the Ait as to every Wodp elle. And therefore the Incon— 
Penience of a Devaftavit, was not to be regarded. Chen as 
to what was obferved upon Authorities in general, they (aid, 
was not applicable to the prefent Cale of a (Varrant of Attorney 
to confefs a Judgment. Chele, thep obſerved, were Authorities 
coupled with an Intereſt, and therefore not to be compared in 
Realon to naked Powers. Fo which Realon the Chick Juttice 
faid, be thought the Party Himielf could not revoke it; and 
that therefore the Death of the Party would not be fo far a 
Revocation in Law, but that the Judgment might be well en- 
tred up upon it at any Cime before the nert Jorecedent Cerm. 
And to this Purpoſe the Court relied the Cale of Oats and Wood- 
ward, Salk. 87. ag being in Point. However the Court ſaid, thep 
would not give their final Opinion upon this Watter now; but 
inthe mean Cime made a Rule upon the Sheriff to deliver over 
to the Defendant the Goods he had taken in Crecution on a Judg⸗ 
ment of the Penalty of a Bond, upon the Defendant's binging a 


into Court what Boney the Matter Hould appotnt. 
4X Fuller 
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Fuller and Jofling. 


How far a ME; Fazakerly mowed, that it minht be referred to the Matter 
—— to fee what was Due upon a Judgment, that had been gi- 
taieve a Den Upon a CHarrant of Attorney, as an Indemnity to two Per— 
gaint Judg- Cons being Secucity for another upon her taking out Admini⸗ 
ments enter- ftration to her Husband; and farther prayed, that Execution 
ed upon a ; might be taped tn the Sheriff’s Hands tn the mean Cime. De 
Warrant © faid, that this Judgment appears to have been confetsd upon 
but leaves Germs at the Cime of the Confeking it; and whenever the 
the Party to Cerms are precedent to the Judgment, be fubmitted it, this 
take his Re- Court twill always take Care, that they are complied with; tha’ 
medy in E- he did allow, that when there is a fublequent Agreement, this 
query: Court has no Furisdttion, And to this Wurpote he applied a 
Cale out of Salk. goo. in Joint. Che Court fatd, that where- 
ever thofe Cerms are, that the Party hall Do one o2 moe De- 
terminate Ais, they Do indeed refer fuch Judgments ta the 
Matter; but wherever the Cerms confit of uncertain Ads, thep 
never do if. pan which the Countel then prayed, that it 
might be referred to the Wafter ta fre, whether there teas one 
Penny Due; and ik tt ould come out upon the Report, that 
there was, they would then willingly apply to another Court for 
Relief; o2 at leat, they hoped, the Woney ſhould be ſtayed in 
the Sheriff's Dands in the mean Cime, tit they could have 
Relief tn another Place. Wut the Court refuled to grant this 
part of the Wotion itkewile. 


The King and Huggins. 


How far the > HIS was a Special Cerdikt found upon an Indictment of 
Cour we Murder, andremoved up inte this Court by Certiorari 
nor bail a from the Old Baily. Che Wndistment charged the Defendant, 
indi&ed for that be being CUarden of the Fleet, and ane James Barnes, Ser⸗ 
Murder. want of the Defendant, and imployed by him in the Care of the 
Pꝛiſoners, the faid Barnes exiftens Perfona crudelis Nature & imma- 

nis Difpofitionis, DID On the firft of November, 12 Geo. 1. makes 

an Affault on one Edward Arne, then being a Pꝛiſoner in the ſaid 

Pꝛiſon, & felonice & ex malitia fua precogitata, DID then and there 

again the CUill of the fatd Arne, convey Him into a certain 

Room in the fatd Pilon, recenter edificar’, and DID there Detain 

him for the Space of fir (Ueeks, abfque folamine Ignis, nec non 

fine aliqua Matula, Anglice, a Chamber-jPot, Scaphio, Anglice, a 
Clofe-Stool, vel aliqua alia hujufmodi Utenfili (Parietibus predic’ 

Romez confect’ de lateribus, Anglice 152icks, Cement’, Anglice Moꝛ⸗ 

tat, valde humidis exiftentibus, ac Romea prediét’ fituata exiftent’ 

fuper communem fuer’ Prifon’ predict’ & juxta locum ubi fordes & 

fimus Prifone predict’, necnon excrementum Prifonariorum predict? 

adtunc ufualiter pofit’ fuerunt, ratione quorum Romea predict’ adtunc 

valde infalubris, & Vita alicujus perfone in eadem detent’ valde peri- 

culos’ extitit). he Indictinent farther charged, that the fain 

Barnes and Huggins knew that the Room fic ut prefertur — 
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fuit, and that the ſaid Arne per durifiem imprifonamenti prædich, 
became fick, and languiſhed from the 7th of November to the 3: ft 
of December followin, and then died. And that the Defendant, 
exiftens perfona crudelis Nature & immanis Difpofitionis erga Prifona= 
rios in eadem Prifona diverfis diebus & vicibus felonice & ex malitia 
fua precogitata fuit prefens, auxilians & manutenens predi¢tum Edvar- 
dum Barnes ad predictum Edvardum Arne fic ut prefertur felonice 
murdrand. To this Indictment the Oefendant Having pleaded 
Not guilty, the Jury find a Special Uerdict. Chat the Defen- 
Dant was created Harden of the Fleet hy Letters Patent of the 
fate Queen, and ated as (uch. Chat one Tho. Gibbons was ap- 
pointed his Deputy, and aed as fuch, and that the ſaid Barnes 
meitioned in the Indiiment, was Servant of the ſaid Gibbons, 
and imployed by him to take Care of the Priſoners. Chey find, 
that the fatd Barnes DID Detatn the faid Arne tn the fatd Room 
abfque folamine Ignis, &c. aS mentioned tn the Jndi#ment. Chat 
the ſaid Roam tas fituated tn the Banner mentioned tn the Indict 
ment, and that the ſaid Ocfendants knew, that tt was fo fituated. 
Chey find, that the Defendant Ad ſpacium quindecim Dicrum ad minus 
ante obitum predict’ Edvardi Arne knew, that the faid Room re- 
center edificat’ fuiffet, quodq; Parietes ejufdem Romev de lateribus, 
Anglice 1521ckS, & Cement Anglice 93o)tar, adtunc valde humid’ 
fuerunt, Anglice Were DAMP. Chey find, that the ſaid Arne, per 
duritiem Imprifonamenti & Detentionis predic’, became fick an the 
yoth Of September, and fo fangutfhed till the 20th ef October, and 
then died. They farther find, that during the fata Imprtlon- 
ment per fpacium quindecim dierum ad minus ante mortem predict’ 
Edvardi Arne Defendens fuit femel prefens apud Romeam predi@’, 
and ſaw the fatd Arne fub duritiem Imprifonamenti predict’ ac ad- 
tunc & ibidem feipfum avertit, Anglice turned alway, and the fai 
Barnes locked the Doo. Chey find laftip, that the Oefendant 
ſometimes ated as Garden, during the Cime that Gibbons was 
pis Deputy. Wut whether upon the whole Watter the Deken— 
vant is guilty of the Felony and Durder tn the ſaid Indictment 
thep pray the Diſcretion of the Court. Chts Watter was now 
argued at the Bar by 992, Wills on Webal€ of the Crown, and 
by Serjeant Eyres on Webhalf of the Priſoner. 952. Wills in his 
Argument endeavoured to Hew, that as the Fats are found in 
the Special Gerdict, tt appears, that Barnes was guilty of Mur— 
der. De Had the immediate Care of the jdrtloners under his 
Charge, thao’ his Crucity and Oppꝛeſſion one of them diced, and 
therefoue He muft be anftwerable for bis Death. Che general 
Rule in the Law-Books, he laid, is [aid Down to be, than 
whenever a Perſon does an unlawiul Ait, and by Weans of that 
the Death of another ig occalioned, fuch Perſon is anfwerable 
capitally to2 the Murder. Jn 3 Init. 56. te is Held, that if a Per— 
fon fhasts at a Ocer in another's Park, and the Mwner ts ac- 
cidentalip killed by the Shot, this ts Murder. Me did allow, 
that this particulat Cafe ts Denied to be Law in Hale’s Pleas of 
the Crown; but there ts another Cale tn the fame Inft. 57. that 
Never bas been dented; and which equatly makes for his Pur— 
pote. A Bai there ts ſuppoſed ta be theowing a Stone over a 
Gill, as People are Walking by from Church, with an a 
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tion only of frinhtning them; one of the Companp ts killed 
there by the Fall of the Stone, this is Murder. Jn Palmer 545. 
Q Cafets put of two Conftables tn different Pariſhes dilputing 
about a Baſtard⸗Child, which of the Pariſhes the Chtld belong 
to; upon this the Child fs thaawn backwards and forwards con: 
tinually from the one Pariſh to the other, and bp thefe frequent 
Removals the Child dies, this ts Held to be WBurder in the 
Conftabies. Jn Hale’s Pleas of the Crown 53. it is held, that if 
a Toman carries her Child tints an Orchard, and while it is 
ieft there a Lite flics by, and kilis it, this is Murder in the Mo— 
ther of the Child. As theſe Authorities had made this Part of 
His Argument fo clear, he ſaid he would now endeavour to Hew, 
that the Ocfendant himſelf mut be equatiy anfwerable. Gpon 
the Face of the Jndttment, he (aid, the Charge againſt the one 
and the other was equaily ſtrong; the one is charged with com- 
mitting the Git of Murder, the other with being prefent and at 
fiffing tot. Fo2 which Reafon he (pent na Cime upon this 
Dead; but ndeavoured to thew tn the laſt Place, that this mutt 
be the ſame upon the Special Cerdit. Che Indictment charges, 
that Barnes confined hts JOufonec under ſuch DardMhips, as occa- 
fioned bis Death; the Gerdié finds, that the Defendant was 
prefent, and fat the Priſoner under thefe Hardſhips. It was tn 
the Octendant’s Power to_have releafed the Priſoner out of 
them ; tt was his peculiar Office and Outy to have Done tt; and 
then the Rule of Law and Reaflon ts, that Qui non vetat fieri, 
quod poteft, jubet. Serjeant Eyres on the other Side argued, 
and fad, that he ſhould not difpute, but the Fak found in the 
Special Clerdict was Murder tn Barnes, He ſhould not deny net- 
ther, but the Fact charged th the Jnditment was Aurder tn the 
Oefendant; but he ſubmitted it, that the Fak found tn the Ger- 
Dit was not. He fatd, tn Spectal erdiits nothing mutt be re- 
garded, but what is found to be fat; and not what ts barelp 
evidence of tt. Chole Circumfiances were proper to be fata 
bekore the Jurp below ta have induced perhaps them tn their Con- 
ſciences to have found the Fat, that the Oetendant was alifting 
to the Death of his Priſoner; but thofe Circumftances are to be 
rejeiied now, and the Court ts only to judge upon the Fait, as 
found by the Jury, Jn Civil Cales thts ts frequently iain 
Down. Circumſtances of Fraud are always rejewted out of a 
Aerdick; and the Court onlv confiders, whether Fraud o2 not is 
found bp the Jury. FE there had been Fraud, the Court ts to 
conclude the Jury would Have found tt; and therefore in the 
pꝛeſent Cale, be laid, he thould fubmit it, that tf all the parti— 
cular Circumftanctes of the Oefendant’s knowing, that the 
Chamber was fituated over the common Sewer, of His know- 
Wig, that the Priſoner was confined without a Chamber-pot o2 
other Convenience, Had been found tn the Clerdi&, as weil as 
the other of his knowing the CUalls to be Damp; pet thefe Cire 
cumiftances mutt be rejected out of the Cerdtt. Wut, he fatd, 
ticre Was no occaſion to rely upon this; thoſe other Eircum— 
ftances, which are the moft matertal ones, are not found; tt ts 
only found, that he knew the Walls were Damp; that ts but 
one Part of the Hardihip; and therefore no Foundation to fap 
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the Defendant ſhould be anlwerable for Hts Priſoner's Death, 
who Died under the whale Darvijip, and not Part cf it. Che 
Court were of the fame Opinton as ta the two fir Points, 
that the Fat found tn the Cerdié was Wurder tn Barnes; and 
the Fat charged tn the Indickment, Murder tn the Dekendant. 
But before they centred into the principal Queſtton, thep had a 





Doubt, whether there muſt nat go a Venire de novo upon the 


uncertain finding of the Jury, that the Defendant was prefent 
per fpacium quindecim Dierum ante mortem of His Priſoner. Chev 


taid, the common Sente of thofe ows was, that he was preſent 


there the whale fifteen Days; but they obferved, that that could 
not be the Senſe; becaufe it is found tn the erdict immediate— 
iy afterwards, that the Defendant avertic feipfum, and the Door 
was lock'd. Wut the Attorney General to this anfwered, that 
there were the (Gords Ad minus in; and then the Deaning of the 
Sentence is Ditesly fired, that the Oefendant faw his jprtConer 
at leat fifteen Days before His Death. Accowingly the Court 
thought this a Cuffictent Anſwer. Wut otherwife, they laid, the 
Wale of The King and Keet, Mich. 1697. was a Dery matertal one 
ta fhe a Venire de novo fyould no. Chere the Oefendant was 
inditted for Atiling his Servant, wha retuled fending him the 
Lep of His Garden. It was a Doubt upon that Gerdickt, whe- 
ther the Wafer appeared to have ftruck the Servant firft, o2 the 
Servant the Watter, Che Realon for that Doubts being 
thought material was, that there bad been formerly an Opinion 
of eleven Judges again one, that it could not be murder, 
where the Party Decealed firuck firſt. Wut that Cale hag fince 
been held otherwife tn the Lod Chief Juftice Holt’s Cime. Two 
Judges however were of Opinion tn that Cale, that the Fats 
ſhould be taken tn the Order that thep were laid in the Indictment, 
two of acontrary Opinion; but pet they ali agreed, a Venire 
Hould ge. Co the principal Quefiton then all the Court deli— 
vered fheir prefent Opinion to be, that the Fat as found tn the 
Clervdie was net Murder tn the Defendant. Chey Bid not de- 
clare what their Opinions would have been, if all the Circum— 
frances bad been found upon the Defendant; but they thoughe 
the per Duritiem imprifonamenti predic? could never include them 
all. Dowever the Court ordered an ulterius Concilium to be en— 
tred, and fatd, that where a ſpecial Gerdié is removed from the 
Old Baily, the ufual Method ts to take the Dpinion of all the 
Judges; hecaute they are all tn the Commiſſion there. Che 
Defendant's Countel then paved he might be bailed. They 
fubmitted tt, that upon thele Special Cerdtis it is the conſtaut 
Pꝛadtice to Dot, untefs the Court ts clear upon the Cera, 
that the Delendant is at leaſt qutity of Manſſaughter. And thts, 
they ſaid, would be an Anſwer to the Court's refuting Watt tu 
the Cafe OF The King and Keet before-mentioncd, and the Cafe 
iit Salk..61. But the Court fatd, this Point in the Cale of The 
King and Keet was Debated ſolemnty; and there the Court de- 
clarcd their Reaſon fo2 vefufing Wail to be, that the Matter was 
Depending upon a Special Gerdict. And fo this Weafon thep 
refuted tt inthe pefent Cafe. Che Defendant then oetired, he 
might be turned over trom Newgate ta the Marfhalfea. The 
Court refuled that too, till be produced an Affidavit of bis 
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Dealt) being endangered hy the Clofenels of that Peiſon; but 
upon bis Doing that, they Did make (uch Rule; tha tad, he mutt 
Vide pot ftli be kept under ftrit Confinement. 





Goodman and Goodright. 


How far the R. Reeves moved that the Defendant in Error might have 
Court will Liberty to take out Crecution, one of the Plaintiffs in 
give a Man Grr? deing Dead. 992, Filmer on the other Side (aid, that the 
take out Ex. Defendant in Erro2 mutt take out a Scire facias, before he can 
ecution hate Erceution; and for this Purpoſe relied upon the Cale of 
pending a Spenfer aud Woodward, Yelv. 208. The Court fain, that they 
Writ of Er- would not now cenfider that Matter; but made a Rule, that it 
il fhould be no Centempt in the Oefendant to take out Erecu- 
tion, notwithſtanding the CUrit of Cros. And 92, Reeves parte 
vately (aid, that this Cate tn Yelv. wag not Law. 


Anonymus. 


How far a HE Jrreguiarity of a Non pros’ habing been referred to the 
Non pros” Batter, he reported the Fat to be, that the Defendant was 
hall be ‘id taken in Cuttodp upon mean Proceſs; but that be had no Mo- 
ler, e tice ef a Declaration within two Cerins; and upon that the De- 
fendant finned hts Non pros’; tho’ tn Fat, be fatd, a Declaration 
as reguſarly filedinthe Office. Che Court laid, that tf the 
Darty will plead, and bp that Weans admit Motice, tt ts cer- 
tainly good; hut otherwile they thought Motice tequtlite; ac- 
—— granted a Superfedeas; and ſaid, the Non pros’ was 

regular. 


How far the nonymus. 
Court will Ano y 


fede a! Writ IW OTION was made to fuperfede a CUrit of Mandamus, 
of Manda-_ tequiring the Judge of the Prerogative Court to grant 
mus, but will Adminiſttation, and twas founded upon an Affidavit, that Ad- 
Roone tebe miniſtration was granted before the CUrit taken out, Wut the 
made to it, COUtt ſaid, this Matter muſt be returned, 


The Duke of Mountague and Burroughs. 


When an Scac, HE Defendant here was Plaintiff tn two Aitons, one 
—— of which was upon a Wand, the other upon a pꝛomiſſory 
cod Note. Che prefent Plaintiff bad upon this obtained an In: 
Hand, jundtion, Curmeting an Account; and now upon Bill and_An- 
far an In- fier, the Cale appeared to be, that fome Pears ago the Ouke 
junGion is rave this Bond to the Defendant, and fome Cime after, being 
proper robe Colonel of the firft Regiment of Dragoons, fold the Arencp 
Order toftay OE this Kegiment to the Dekendant, but mave him find Secu- 
the Proceed- tity to Account with him fo2 fome JOrofits concerning it. Seon 
ingsinit. atter the Ouke religned bis Commtſſion, and the Defendant 
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upon this complaining that be nut be turned out, tie Duke 


nave him this promiffay Note. A Sum of sool. wags boꝛrowed 
upon the Crevit of tf of one Life. Che Ocfendant acknow- 
{edged in his Anſwer, that there was this Account, but belteved 
he had fully accounted. But whether uxen the whole Matter 
the Injunction Hould fay, was the Queſtion. Che Chick Wa- 
ron Declared his Opinion to be Herp clear, that as to the Aiton 
upon the Bond, the Injuntion ought to be diſſolved; becauſe the 
Matter of Account has no Kind of Relation towards tt. Asta 
the Mote, be thounht that not fo plain; becaule the Note dors 
feem to relate to the fame Watter as the Account. Che Account 
related to the Agency; and fo does the (Mote. Wut pet, He fatd, 
as nothing of this appears upon the Face of the Mote, and as 
Money has atually been lent upon it, as being a negotiable 
one, be inclined ta be of Dpinion, that the Injunction ought ta 
be diſſolved as to this Aition too, Baron Carter differed with 
hint in Opinion ag to the ſecond Joint; but the two other Ra— 
rons agreed with him in both, Dotweber upon the Duke's offer- 
ing to pay 992. Lifle his sool. upon _the Mote, the Court order⸗ 
ed the Injunction to flay ag to this Aiton. 


The King and Charlefworth. 


36 


wh 


HE Defendant having been furrendered by his Watl in Vide ante 
an Aéion pending tn the Court of Common Pleas, 34 


payed a Habeas Corpus to Wing him up, that be might pave 
Liberty to move for a new Ctial upon His Information. 
But the Court faid, their Rule ts never to grant a Habeas 
Corpus on the Crown Side, but where they have fomething to 
charge the Party with; now in this Cale they had nothing; be— 
taufe the Defendant had in every Chiny complted with his Re: 


cognifance, and carried the Record down to Crtal. Jn the Civil— 


Hide, they fatd, they could not grant a Habeas Corpus, untets 
there 19 a Caule in Court; and fo2 this Realon they tntimated, 
the Defendant mutt enter an Action againſt himlelf; which accord⸗ 
ingly the Defendant did; and the nert Oay was bought up bp 
Habeas Corpus. Gnd then would have entered tnto his — 
for the new Trial. Wut the Court ſaid, they believed, by the 
Rules of the Court this could not be Done, till the other De- 
fendant Cox appeared. However, they would confider of this 
Watter alittle danger. And as to the peelent Defendant's bring⸗ 
ing Dimfelf by Habeas Corpus in this Way, they fatd, tf tt was 
complained of, that this was only a fittttous Suit, this Po aitice 
would net Bo. And in the Cale of Sellers and Bowes, the Chief 
-Juftice fad, the Court akually entered into tits Fact, and upon 
its appearing to be a feigned Sutt, the Court fent the Party 
back again, 


King 
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King and The Manucaptors of Seagrave. 


Whee U PON the Irreęgularity ef a Scire facias againſt Batl's being 
Span ba a referted ta the Wafter, be reported, that_a Scire feci was 
againt Bail, refurned Upon it; but that tt did not lic tn the Office four Days 
the Time before the Returh. And whether this was requifite o2 not, was 
thac isrequi- the Queſtion. 952, Reeves and 992. Prime argued, that tt was 
—— not, and telied upen a Cafe tn Salk. 599. in Joint. However the 
the Ofice, Other Side fad, thep had two Cales directiy with them later than 
tits tn Salk. one twas that of Olgar and Staples, Trin. 1724. the 
other that of Gilbert and Billingfley. Che Matter fatd too, that in 
the Book of JOrakice icft him bp bis Father, there ts nd Di— 
fitndtan between two Nihils and a Scire feci tn this Refpet; and 
conftant Erpertence ts, that cach of the Scire facias’s mutt tte in 
the Oftice four Oaps, where two Nihils are returned. Che Court 
thounht this the moft reafonable; but however gered this Wat- 
tet to be farther inquired inte. 


Harding and Pitcroft. 


How far the Me Fazakerly moved to fet afide an Award, made by thoee 

sca 9 — Foemen of a Jury, whereby sol. was only awarted far 

an Award. Damages and Cos; upon an Ahdavit, that twa of the Arbi- 

trators Declared fince the making the Award, that they under- 

ſtood it, that the Attornies of both Sines were each of them 

to agree about the Colts attending the Sutt, and that they onty 

meant fuch Cots, as the Party was at otherwife. De fatd he- 

fides, that be had known fometimes the Court has owered ar- 

bitrates ta attend, 992. Juilice Page faid, that be bad known 

the fame Ching, but never, uniels the Arbitrators were charged 

‘with fome til Pradtice. However in the preſent Cafe the Court 

fad, they thaunht, this would be a Matter of Dangerous Con— 

fequence, If they thouid allow an Award to be overturned fo2 

fomething, which part of the Arbitrators has Declared about it, 

Indeed, thep ſaid, if all the Arbitrators would come before the 

‘Court, and Declare, their Weantng was miftaken in the Drawing 

up the Award, that might be fome Reafon foz the Court's Ju- 
terpofing. 


King and Morrice. 
o 


When an N an Giten for a falfe Return, the Plaintiff declared, that 
Agion is ft He recovered 2061. of Alexander Urker, and that the Oheriff of 
— she. Middlefex Directed His Carrant to the Dekendant, as High— 
eEforafalte DAUiff of Weftminfter, ta levy this Bonev, which be bad rece- 
Return, vered of the ſaid Alexander Urket, unde prefar’ Alcxander convictus 
what is good eft. Che Defendant returned upon the Back of the CClarrant 
fo aenee to nulla bona, ultra rl. within his Watliwick. for this taille Return 
Atton, the poetent Aétion was bwught. Gpon the Evidence at the Crial 
this (CUarrant was provuced, but there was a Wlank left ped 
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Name of Alexander Urket, fo that the TUarrant required the De— 
fendant to levy this 2061. quas Carolus King recuperaffer verfus no- 
body, unde convictus eft. A Cerdtt was however given for the 
Plaintiff, ſubject to the Dpinion of the Court upon thts Gart- 
ance. 992, Wynn argued that this Cartance was material. be 
faid, as thts Tarrant is, the Defendant would have been punith- 
able tf he had levied this Money of Urker’s Cfles, provided he 
Had had any in his Bailiwick. Che Warrant, be fed, was ille— 
nal upon the Face of it, ta require an Officer to levy the Mo— 
nep upon A. which B. has recovered, without ſaying, that B. 
has recovered of A. Ff this was fo, he fubmitted tt, the Oe: 
cer could not be anſwerable for making this Return, whether 
the Return be true o2 falfe. For that would be to puntih.an 
Officer, when he does not erecute a rit, which if he did exe⸗ 
cute, be would be punifhable tikewile. 952, Fazakerly on the 
other Side argued and fad, that ik the ame of a Stranger 
bad been filled up tn the Wlank, he Did allow 992. Wynn’s Ar— 
rument would holo, But as the (Uarrant new 13, he fubmit- 
ted it, tt could habe no other reafonable Conftrution, but that 
the Boney was recovered of Urker. And refembicd this Cafe ta 
another, that ts well known, of a Oant Being made between 
A.and B. of certatn Lands ; habendum to B. and pis Deirs. Chis 
Grant ts clearly mood; and pet the Lands were not fad tn the 
Pꝛemiſſes to be granted to B. Che Chief FJuftice did allow 
this Cale; and in the prefent Cafe too inclined to think, that 
the Clarrant was good, and. would fupport the Declaration. 
De fad, in the prefent Cale, the Cllarrant ts not fet out in 
hec verba i the Oeclaration, only the Subitance of it ; and he 
thought, this might be taken to be the plain Subitance and. 
PBeaning vf tt. However the Court owered Copies to be given Vite pot 
them of the Marrant and ithewife of the Occlaration ; fo this * 
Matter was ordered to ſtand over. 


Thruſtout and Holdfaſt. 


Ms Kettleby now moved, that the Defendants might Hate Vide ante 
Liberty to plead, that the Cenants in Poſſeſſion are re- 15> 
ſiding within the County Palatine of Lancafter. De fad, this 

is the conftant Method of Pleading, where Lands are antient 
Demelne ; and therefor, he hoped, it Houid be allowed tn the 
prefent Cafe. Chis Wetion he made a few Days before the 
End of the Term; and the Reafon fo2 his doing it then wag; 
pecaule, he fait, an the laf Day of the Cerm it ts frequent ta 
move for Judnnient in Cyetment , and then they fhould be tea 
fate. 32. Fazakerly on the other Side infifted, that in E— 
jekments, according Co the new Method of Proceeding, the De— 
fendant can plead nothing, but the General Iſſue. But it 
this Watter, whieh is now delired to be pleaded, was pleaded, 

he ſubmitted it, it could not be material; becaule this Court 
Has a concurrent Jurisdidion in thele Actons, which he con— 
ceived tube but perfonal. be tid, it might be dithicult per- 
haps to bung Cales directy adjudged in this particuiar igi 
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of an Eieſtment. Wut in the Cafe of Amner and Adon, Hill. 
x Geo. 1. an Cjement was attually bought in this Court of 
Lands lying tha County Palatine; Judgment obtained anv 
erecuted ; and the Parties tntirelp Cubmitted to it. Dowever 
the Court Declared, that they did not think an Ejectment to be 
a mere perfonal Aion; accowingly gabe the Defendants 
Leave to plead the Watter they requettedD. 3 Cro. 854. 





Cafes ruled at the Summer Affifes upon . 
the Norfolk Circuit. 


Baxter and Baxter. 


When the N_ an Action upon the Cale the Defendant pleaded the 
Statute of Statute of Limitations; and now offered ta ive in Evt- 
Limitations Dente, Payment before the fir Bears begun. Chief Futtice 
— “Byres allowed this, and fait, that he thought the general Rule 
Afumpir, Was, that as Payment minht be given in Cvidence upon the 
how farPay- Oeneral Aflue, fo tt might upon Non Affumpfic infra fex annos. 
ment may be And 992. Prime obſerved, that when Motions are made in the 
— — King’s Bench fo Liberty to plead Non Affumpfit and Non Affumpfit- 
fupport of infta fex annos, the Court conftantiy ſays, they could never 
fuch Plea. fee any Reafon for them; becaufe what will be Cvidence up. 
8 on one Iſſue will be Evidence upon the other. 


Tong and Harrifon. 


When ande-w N an Gition of Crefpats fo. Breaking the Jlaintitt’s 
broveht by & Woule at St. Ives, and Lying with the Plaintik's Cite 
one Perfon there, upon Evidence ft appeared, that the Jdlatntift’s 
againtt ano- {oule was at Hertford in this County. pon which Ser: 
therforlying jeant Raby objected, that the Plaintiff had failed in bis De- 
withbisWife, clavation ; and cited the Cale of The Queen and Cranage, Salk. 
be good E- 395- We laid farther, that the Gift of this Aition was the 
videneeto ‘WBeaktun of the Maule, and the Lying with the Plaintiff's CUife 
— ſuch only added tn Aggravation of Damages. And compared this 
to the Cate of Lying with a Man's Maid⸗Servant, wherein itt 
has been Determined, an Aéion will not ite merely fo2 that, 
thounh that Watter map be given in Cvidence conlequentialty. 
Wut 992. Gatwood infifted on the other Mand, that there was a 
Difference in this Relpeés between Lytuy with a Was Mie, 
and Lying with a Mars Maid-Servant; and that the Lyin 
with the Plaintiff's Ccife was in the prefent Cale the Of 
of the Aition; and confequently the peetent Objekion not mas 
terial. Judge Denton too was of the fame Opinion, And fo this 
Matter was ruled accowinyly, 
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The King and Morrice. 


cz an Jndixment upon the Statute of 5 Elizabeth, fo2 erer: — — 
ciſing the Crade of a Grocer, without having ſerved died upon 
a legal Apprenticethip ; the Defendant offered ta give Evi— the Statute 

Dence of his having exercited this Crade for (even Pears, ag pfs Ee. 
being Watter Tantamount to his having ferved an Apprentice: the Trade © 
ſhip for that Cime. Chief Juftice Eyres DD allow, that the wirhour ha- 
Cates Had none fo far, as to allow a CMife’s living in the ving ferved 
Shop with her Husband for feven Pears to be equivatent to an 2 — 
Apprenticeſhip; but thought the preſent Cate nat ſtrong enough pene ps. 
to comply with the Meaning of the Statute. Accordingly the fendant’s hax 
Evidence was Difallowed, ving in fact 


: exercifed the 
Trade for feven Years will not be fufficient Evidence to acquit him upon fuch Indi&tment. 


Durrant and Durrant. 


U PON an Iſſue DirefedD out of Chancery, wherein the whar mall 

Queſtion was, whether a Man twas Compos 0o2 Mot bea good 

at the Gime of executing his Cll, it was Held by the Executionof 
Chief Juſtice, that it was not neceflaty; that all the Cuit- eis bea 
nefies to the Cull ſhould fee it erecuted. Af ane of them fatw of Frands 

— and the others were preſent, He ſaid, it would be andPerjuries. 
ficient. 


Burnet and Coby. 


Oboe: the Crial of the Aue tu this Caule, the Queſfion whatwords 
was, What Effate the Hows in a Gill conveyed, which ina win 
were thefe following ; I devife my Lands to A. for Life, convey an 
and after his Deceafe the Remainder to the Heirs Male of the ea 
Body of A. and to the Heirs Male of fuch Iffue Male. The — 
Chief Juſtice was of Opinion, that they convepedan Eſtate— 

tatl to A. and fato, that the ſettled Diffintion was, where 

the Cow Heir is in the fingular umber, and a Limitation 

made to the Jue of ſuch Heir, the Claw Heir ts confidered 

as a Cod of Purchaſe, and a Defcriptio Perfone ; but twhere- 

ever the Cod Heirs ts in the Jolural umber, and a Limita- 

tion made to the Iſſue of fuch Heirs ; the Cow Heirs tg 
conſidered as a Clio of Delcent, and not af Purchalſe. 
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Chairman and Edwards. 


Money can- after a Recovery in an Ejetment, 952. Harfel moved to 
Sie ans bring Money into Court, and that it might be ftruck out 
Court in an am Of the Declaration, Wut the Court faid, this was an Ac- 
Agion tion Founded upon a Coyt, and therefore refuted the Wotion. 


founded up- 
on a Torr. 


How far EF an Adion of Crefpafs, bought for the mean Profits, 


Andrews and Dingley. 


How far the Q\Erjeant Darnel. moved, that a fpectal Capias minht be quathen, 
— wit for the Cauſe of Aiton appeartny upon the Face of the 
* Caen Crit to be after the Cefte; and likewife for the CUrit's being 
PS’ figned by 992. Ventris, whereas tt ought to dave been fignen, 
bp the Filaser, as the Aiton was commenced by Origtyal. -Che 
_ Court fad, that they thoundt the fecond clearly an Objection, 
and as to the firft, they fad, there muſt be a Method of ta- 

Vide pot king Advantage of it; fo made a Rule to ſhew Canute. 


Palmer and Wadbroke. 


_ How far In- R. Robinfon moken ta plead double in an Aion of 
confiftent Crefpats, Mot guilty, anda Cpectal Juffification. Che 


Pless hall Tourt thought, that as thele Pieas were inconfiftent, thep 
ed of with: Were not to be allowed; However as the Chiet Juftice was not 
outan Afi- in Court, they gave Hun Liberty to move this Matter again. 
davitthae And then he cited the Cale of Smith and Smallwood, Mich. 
— them 2 Geo. 2. when this very Motion was allowed. Wut Mꝛ. Strange 
— on the other Side quoted a great Gartety of Cates, where 
thele Motions han been erpeeily refuled; particularily thole 
of Filch and Miller, t1 Anne. Anthony aNd Williams, Trin. 
4 Geo. 1. Allen and Jacobs, Pafch. 7 Geo. 1. Woolly and Somers, 
Tiin 12 Geo.1. and Hale and Oaldam the fame Cerm. Che 
Court fain, that thee believed, they had gone fo far as to allow 
theſe inconfiftent Joleas, where an Crecuto2 is concerned, but 
that tao upon an Afidavit. hHowever thounht, they never ought 

to do it otherwife. Accordingly refulcd the Motion. 


3 Gol- 
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Golbeir and Colfon. 


M® Strange moved, that the atl taken by the Sheriff, How far Bait 
might have Liberty to enter themfelves Watl above, tal: which are 
much as the Defendant refuted tu appear himſelk, o2 to ſuffer eee 
any Govp ta appear for him. Accordingly the Court allowed poor rigery 
this; becauſe there appeared to be a platn Deſign in the Defer: co enter 
Dant ta charge the Wal. However the Court would not atlow themfetves 
the Gail to juſtiky themlelves; as a Judge had not ſigned the Bail above. 
Wail-ptece at bis Chamber. 


Andrews and Dingley. 


HIS Matter coming on again, the Court Beclared, that Vide ante 
the Quahing a Wirit was a Watter merely of Favour. 3%. 
And as to the firſt Objekion, thep thounht it not fuffictent to in⸗ 
Duce them to quafh the Capias in the prefent Cate; becaute it 
was anrecd on both Sides, that the Party was net arrefted up- 
on it, tul after the Caufe of Ation. And farther, they obſerved, 
that Wirtts taken out tna CGacation are conftantlyp tefted of the 
precedent Cerm, Chey faid therefore, that the only Wethad of 
taking Advantage ot this Fault, tf there was any, mutt be upon 
Oyer. Gnd there tt is neceflarpy, that the Party mutt appear, 
tho’ it mut be a Spectal Appearance only; whereas, tn the pre- 
fent Motion tt was neceflary, that he ſhould not. As ta the Ce- 
cond DObjetion they ſaid, tt received this Anlwer, that the CUrit 
was marked with the Stamp of the Filazer, and that was the 
on material Ching. Accordingly the Court diſcharged tye 
ule. 


Mayle and Brackville. 


Ms’ Marfh moved, that the Monfuit tn this Cale might he How far the 
fet afide, Which was obtained upon a fuppoted Miffake, Cott can 


Not fer afide 
a Nonfuir. 


that the Caufe of Ation was {ald undecimo Regis nunc, thereas 
it was objetted at the Crtal, that the Cauſe of Aéton ought to 
have been {ait undecimo Georgii Regis primi. jfo2r he (ad in 
Cruth the Aiton was Conimented r2Geo. 1. And though the 
Reco was made up the Chird of his prefent Wajetty by the 
Entry being De termino Sanétz Trinitatis Georgii Regis fecundi ter- 
tio; pet the Memorandum was, that the }Diatntiff queritur duode- 
cimo of the late King. De (ald, tt was true tndeed, that this 
Anfwer to the Crception was not diſcovered, till the Nonſuit 
Was recorꝛded. Wut pet tt was as true, that it was diſcovered 
immediately after the Nonſuit was recoded; and upon chat the 
Judge awered the Defendant's CCitneffes to be fent for; but 
then trulp they were told, that the GUitneſſes could not be 
found. pon which he moved, that the Mantuie might be fet 
aioe; 02 at leaſt, that the Court would give ſmall Cots; for 
the Statute of 23 Hen. 8. c. 15. which allows Colts in thete 

5 B Cates, 





— — 


Cates, truſts the Court with a Power of giving them accord— 
ing to their Diſcretion. Wut the Court were of Opinion, that 
they had no Authowty to fet afide a Wonluit; and they ſaid, the 
Court of Common [leas declared thenilcives to be cf the fame 
Dpinion in a Cale, that was lately before them. Chen ag to 
the ſecond Joint, they fad, the Courts of Law never mode— 
rate oz Inlarme Coſts accowing to their Difcretian, as 
Courts of Equity do. Powever they made a Rule fo2 ſhewing 
Cale, and then inlarged it. Wut afterwards they thought 
proper te diſcharge wt; becaule the Plaintiff would wot content. 


Anonymus. 


How fir a MN R. Reeves moved fo2 a Mandamus fe be Atrezed to the Judge 

—— of the Preregative Court to grant Adminiffration to one 

Adminiftra. Smith durante minori etate of two Childeen. be fad the Cafe 

tion durante yas, that a Man had left thefe two Children, who were In⸗ 

minori æ fants; and thet Smith was theft Orandfather, Smith Had ape 

7 glicdD fo2 Adminiſtration durante minori extare tn the Prerogative 

Court, and had afually given Security to bring tn an Jnven- 

coꝛy and diſtribute according to the Statute. Che Judge of the 

Pꝛerogative Court bad declared him to be a proper Perſon; 

but pet had thought preper ta tnt, that Smith ould give far- 

ther Security te divide the Cfieks tn equal jProportiens a- 

movant the Creditor. G92. Reeves {uhuiitted it, that thefe 

were Cerms contrary to Law; and therefore as the Judwe of 

the Jprcregative Court bad oifered to grant Smith gdminiſtra— 

tion, upon his complying with thele Cerms; he heped, the 

ude ſhould be compelled to grant tt without them. Che 

Court Declared, that they wece apprehenſtwe, the Coclefiafiical 

Courts Had a diſcretionary Power of granting Adminiſtration 

durante minore 2tate, fftll remaining in them. And therefore 

they might quality it, as they thought proper. Dowever the 

Chiek Juftice fad, his Opinton was, that they might be com- 

pelied to grant fuch Admintfiratton to fome Body, And as it 
Vide pot ag a Matter of Difficulty, they made a Rule to thew Caute. 


—— and The Earl of Ferrars. 


al elt ae N Motion for aCrial at War nert Cerm, though it twas 

maybe in| an iſſuable one; the Court fad, that Low Chancellor haa 

anifwable Beclaved to them, that tf the Court could not difpence with 

Term. their Rule againſt trying Caules at the War in this Cerm, he 
muſt and weuld decree the Jflue again the Carl pro confeffo. 
Qud upon that they fala, they would difpence with it; which they 
accordingly DD. 


1 ~ Smith 





J 
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Smith and Horner. 


ip Rule to ſhew Caule, why an Evecution ſhould not be {et videante 
afive for its having been erecuted after Allowance of a 337- 
TUrit of Crror; 192, Reeves faid, that the prefent Writ of Er- 
ror was OID; and Confequently could be no Superfedeas. Che 
Fak he ſaid was, that there had been formeriy a Crit of Erro? 
upon this Judgment tn the Common pleas; but quaſhed upon 
the Plaintiff tn Crroys own Mation. Now he has thounht pro— 
per to bring another Crit of Etro. upon the fame Judement, 

as of a Judgment likewiſe tn that Court, whereas 932. Reeves 
Infiffed, it sught to have teen a Writ sf Errar, quod coram vo- 
bis. Che Court lato, the finnte Queftion here was, whethey the 
Reco below was tranfcribed o2 not, before the Quahing of 
the firfl Witit of Error; fer if it was, undeubtedlp the Crit sf 
Error ought to have heen quod coram vobis; ag was fetticd in 
the Cale of Cowper and Ginger tn this Court, founded upon 
the Cale of Walter and Stokoe. Cipon that the Court thought 
proper tu refer this Fat to be inquired ct by the Wafter. 


Dale and Homes. 


A AR. Robinfon moved to fet afite a Cerdit for a Claviance be- How far the 
tween the Copp of the Iſſue and the Record of Nifi prius; —— 

fu that the Venire in the Copp of the Iſſue was returnable at ap Verdc for 

Dap certain; but the Venire tn the Reece of Nifi prius Wag ree a Variance 

turnable at a general Return-dey. De ſaid, that there Was like- between rhe 

wiſe another Foult in the Copp of the Tue, in that the Cio — 

duodecim Jurator’ was ammtted. And for thele Bittakes there Nid Prins 

was uo < efente made at the Crial. Serjeant Chappel on the py of the 

other Side inſiſted, that the Venire Mas no Wart of the Tuc, tue. 

NO2 the Duodecim tietther; and therefow as the Defence couia 

not be applicd ta any part of thele Watters, it could nat be 

material. And to this verp Point he quoted an expreſs Cale af 

Baftard aud Barclet Determtied laſt Cerm in the Common Pleas. 

Accordingly the Court diſcharged the Rule, that they had made 

fo2 hewing Cautle. 


Anonymus. 


NE Mary Harvey being bought up from the Gate-houfe by When a Ped- 
O Habeas Corpus, it appeated upon the Return, that he bad © ood 
been committed by the Diterter-Seflians of Middlefex, f62 CoM: 
temptusus CUords ſpoken of the Juſtices in epen Cotirt. AND pow-far the 
How fhe moved, that fhe might either be baticd o2 diſcharged, courr will 
upon account of her having lain tn Patſon tor four Months fe? fig hill 
this Offence, anda Seilions titerventng, there We pad made a nf and ian 
Submiſſion; but pet_the Juffices owered Her to be remanded. f 
As to the Matter of Diſcharging her, the Court Card, that they 
did not know, whether he Had iatn tong enough; and —— 
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The Cer- 
tainty requi- 
red in decla- 
ring in an 
A@ion of 
*Trefpafs. 


When a 
Scire facias 
ts brought 
againft Bail, 
how far fe- 
veral Pleas 
may be 
pleaded by 
the Defen- 
dant without 
Summons . 
and Seye- 
rance, 
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was prover, fhe Mould make farther Submiflion to the Tuttices. 
Qnbd as to the Batling, they fatd, this Commitinent was a 
Convition, and they had no power to batt tn uch Cates, 
Gnd this Point Judge Lec (aid, was ſettled tn Yatess Cale 
tn the Common Pléas; and 2. Mafterman fait, the like wag 
Held in the Cale of the Cown of Queenborough. Chere appeared 
then to be thee Indifments produced again her, found tn this 
Court; and upon that the Court turned her over to the Mar- 
fhalfea charged with thefe likewiſe. 


Belgrave and Thompfon. 


PON a CUtit of Erro2 ona Judgment by Oefault in the 

Common [leas inan Aeon of Crefpals, M2. Reeves took 
an Erception to the Oeciaration, that tt charged the Oefendant 
with taking Quinquaginta pecias Materiæ quadrat’, Anglice Square: 
Cimber, which was too uncertain; to2 Materia ſignifies anp 
Fort of Matter whatever; and belides there is a proper Latin 
Aoꝛd f02 Timber, hich 1s Maremium. De {aid farther, that it 
teas neceflarp for the Plaintiff to have fet forth, how much of 
one Sort of Cimber the Defendant Hadtaken, and How much 
of another. And upon thele Exceptions je obtatned a Rule, 
that this Matter fhould be farther confidercd of. Wut now 
99). Fazakerly came and cited other Cafes, where Oeclarations 
have been as looſe as the prefent one, and pet they have been 
Held good. Jarticularly he menttoned, a Cale upon his Wa: 
tion, where fo manp Pecias ligni, Anglice Ends of Board was 
Held ood; and pet there map be many Hots of Ends o€ 
Boards. Chen to the ſecond Crception he ſaid, tt was true ine 
Deed the umber of Pieces was requilite to be mentioned; but 
never the Mature of them, fo2 that would make great Peolixi— 
ty in Pleading. Beſides he took Motice, that the Statute fo 
the Amendment of the Law had extended all the Statute o 
Jeofails after Cerdi& to Judgments by Oefault; and therefore 
there could be no Ooubt of this Watter at this ODay. Che 
Court fatd, that they had confulted Littleton's Dictionary, and 
had found Materia to bg a proper CUord for Cimber; and that 
would put the chic Watter in Diſpute beyond Queſtion. And 
as to the other Watter, they thought it not material; accov- 
ingly affirmed the Judgment. 


Anonymus. 


N @ Scire facias againſt atl, the Plainttf had demanded ſeve— 
rally of the Gatl, why the diftint Sums recovered by the 
Judgment fhould not be reſpectively levied of their Lands and 
Cenements, And upon this 92. Draper moved, that the De- 
fendants night have Liberty to plead ſeverally, becauſe ſeveral 
Recoveries are praped againk the Defendants. Accordingly the 
Court allowed the Wation. 


I The 


The King and Bell. 


Mie Fortefcue ant 952, Kettleby moved to diſcharge a Rule, at what 
for the Inſpection of publick Books tn the Copozatton Time the 
Of Marlborough. Chey fad, there had only been a Rule made Cour erents 
for ſhewing Caufe, why an Infomation thould not be granted py inwea. 
again the Defendant fo2 exerciſing the Office of Burgeſs tt ing Books of 
this Borough ; fo that at prefent there was no Caule tn Court, a Corpora- 
fo2 the Cutting into a Recognifance on the Wart of the Peolſe tion 
cute makes it (uch Aone; and that ts never Done till the Rule 
made abfolute. Chey lata farther, tho’ the Information ſhould be 
ranted; and even there ifit appears by the Wecornifance, that a 
common Inkormer only profecutes, the Court would never ſuffer 
this Wotion. 192. Kettleby {aid farther, that he did admit, that 
infome Cates the Court had gone fo far, as to grant Rules 
for theſe Inſpections before making the Rule abfoiute for the 
Information; but he remembed particularly tn the Diſpute be— 
tween Alderman Brocas and Alderman. Baylis, this Watton was 
erprefly refuted. be then obferded, that the Rule was dawn 
up in ſuch an erfenfive Wanner tn the prefent Cafe, as he be- 
licked thas beyond all Wind of precedent. Foz tt was to have 
Inſpection of all publick Books, Recowds, Entries and papers. 
Che Court fatd in the Cale of Bedford Level, the Diſtinction 
was ſettled, between where a common Inforncr appears ta he 
pet and where the Party tnterefied, and thep remem- 

2eD in the prefent Cafe, that the Rule for ſhewing Caule upon 
the Juformation was made at the Complaint of a Warty imte- 
reficd; then as to the Form of this Rule, 992. Mafterman ſaid, 
that thep have not been of along Date; but from the Cime of 
their being fir granted, they have alwavs been dawn up ta 
this Manner. Accordingly the Court refuted the Wation. 


Rixon aud Francis. 


N R. Agar moved, that the Proceedings againſt Wail might be How far the 
YA ftaped on the Scire facias, pending a Crit of Error on the pout ters 
pꝛincipal Tudg ment, upon entring tito the Rule of Archur and Myo- diane — 
net, to ſurrender the Principal, o2 pay the Candemnation-moaney pending a 
within four Dave after the Judgment ſhould be afivmed. 992, Ro- Writ of Er- 
binfon on the other Site objeted, that Judgment was had upon > 
the Scire facias; and therefore this Woation was now toa late; 
and be faid, in the Cale of Cole and Buckland, this Motion was 
refuled, only hecaule the fecond Scire facias was returned. Whe 
Court fad, that was certainty true; but pet they had confidered 
on this Matter, and were refolved to ertend this Wule of Arthur 
and Myonet to the peefent Cate; only upon this Difference, that 
as the Gail have not now the Liberty to furrender the Princi— 
pal; fo they Malt uot have thetv Cleéion to ſurrender jim, a2 
pap the Condemnation-monepy, but ſhall be erpreſſy Weund ta 
pay the Coudemnatton-money in Cale the Judgment be atirined. 
And likewile the Court required tbe wBatl hould pap the =a 
5 0 
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of the Scire facias, and the Chief Juſtice fatd, that there was 
Reafon to carry thefe Motions as far as can be; hecaule it is 
niuch to be Doubted, whether, th Cale the principal Judgment 
be reverted, the Gail map not relteve themlelves by an Audita 
Querela. Accoꝛdingly upon 992, Agars Conlenting to thele 
Cerms the Court granted the Watton, 


Anonymus, 
When a _ Foner Judgment having been fet afide for. Trregularity, 
Judgment is 992. Umphrevil mabed, that a fecond Judgment might be 


ferafide, fo likewife, fo2 there having been no new Oecclaration delivered. 
Party need But the Court fatd, the fozmer Judgment might have been tet 
not declare aſide fo2 fome Jrreqularity in net calling foꝛ plea. Accord⸗ 
Denovo, fngivrefuled the Wetton; for, thep fatd, their Rule was, that 
the Party hall go vack and amend no farther than his Irrequla- 
rity has begun tron. i 


Lopes Henrices ver. Frances & Perata. 


How far Ser- Scacc. R. Brown moved., that Service upon one of theſe 

vice upon Defendants might be Service upon the others, up- 

one aioe on Account of their heing joint Dealings and Cranfasions be- 

be good Ser. ween them. Che Court fad, where indeed ane Oefendant 

vice upon leaves the Management of the Caute to the other, Service up- 

another. on one Defendant ts allowed good Service upon the other, bp 
the Prꝛactice of Chancery as well as this Court. But in the 
peefent Cafe, the Cranfations between ane Oefendant and the 
other related ta Watters of a Different ature. So retuled 
the Motlon. 


Worley and Glover. 


What hall M& Strange moved to fet afite a Judgment that Had been 
be fil tobe VI obtained on the Proceeding upon the Foot of the late Act 
a good Ser of Harliament for diſcharging the Perſons of poor Creditors, 
py ofaWrix, DL fatd the act requires, that the Oefendant fhould ve ſerved 
with a Copy of the Mirit; which Service of the Copy muff be 
intended ta be made as the Service of the Copies of ail other 
Things are; viz. at the fame Cime ta thew the Party the Ori⸗ 
— but in the pretent Cale that was omitted. fe fod be— 
ines that the Copy of the Crit was bad too tn Point of Form, 
upon Account of the Beturn being, prox poft feptimanas Sanéti 
Mich. without faping bow many Werks; fo that the Defendant 
Hadas pet Cime to appear, anda nreat Ocal longer. Che 
Court were of Opinion ag to the firft Point, that the Ohjection 
Was not material, becauſe the At of Parliament has thought 
proper to require only a Service of the Copy of a Urit; and 
with a Copy the Defendant was ſerved. Powever upon the 
other Exception the Judgment was referred ta the Batter. 


4. Anonymus., 


~ Term. Mich. 4 Geo. I. 1730. 395, 


Anonymus. 


ROHIBITION twas moved for to be directed to the Conſi- How far a 
ftorp Court of York, to flap there Poceedings in a Suit fog f-rehidition 
the Payment of a Rate, upon a Sughettion that the Warty’s proccedines 
Lands did not Ite in that Pariſh where the Rate was made of; in the Eccle- 
which Watter they had pleaded below; but fill the Courts there fattical 
went on Proceeding; and fo would trp the Bounds of Parifhes. — ina 
Che Court fatd, that the Party ought not only to have pleaded, prs 
that the Lands Did not Ite within that Pariſh, but that they lava Rare. 
within Come other; fo2 non conftat uponthts plea, that the Party 
bas any Lands; and if fo, this would be Watter proper for Ap- 
peal. however as the Counfel fad the Fat was, that the 
Lands lap in the nert adjoining Pariſh; the Court made a Rule Vide pos, 


to thew Caute. 


Black and 


—— Girdler moved to ſtay Ppoceedings, which tere carried What thall 

on upon the late Act of Jaritament, which allows Service of rot be said 

a Copy of a Writ to be good Servite, upon Account of the Co- a a void 
py of the rit, as weilas the Ccirit ttfelf, being void; there be- ; 

ing the material lows left out, fi inventus fic in Balliva tua. Che 

Court fad, they did not think this would make them void; fa 


refuted the Watton, 





Mytton and Peacock. 


ME Strange moved for an Jmparlance, upon a Preoceeding Whar hat 

on the new Rule by ſpecial Latitat, for the Declaratton’s be faid co be 
being for moe than was Contained tn the Crit; and pet when — ag 
this Watter had been lain before a Judge, the Plaintiff took peciarie 

out a Summons iiketwile, and got his Declaration amended, tia 

But 992. Strange fubmitted it, it was a Declaration within the 

Rule but from the Cime of the Amendment; accodingly the 


Court made a Rule to ſhew Cauſe. 


Winter and Snow. 


x A OTION was made, that the Plaintiff in this Cale might whena Pers 
be difpaupered, fo2 His Having been nonfwited tn a former © as 
Giion, Wut becaule the Monfuit appeared _to be only upona per batt 
SHiip, the Aiton being tn Crover, and the Demand appearing peris how far 
upon Evidence to be made after the Cette of the Original, tho' the Coure 
itt Fak before the futmy of it out; the Court dilcharged the — 


Rule, that pad been made for ſhewing Caulſe. super him, 


Williams 
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Williams and Promittee. 


—— if? a CArit of Crroz on a Judgment in the Common Pleas 

required in Upon an Atton of Oebt upon a Bond, 92. Strange took an 

Judgments. Exception, that before the pronouncing Judgment, that a Dap ts 
riven by the Recowd to the Parties hic ufque in Octabis craftino Pu- 
rificationis ; and then without ſaying Ad quem diem, &c. Judgment 
is tmmediately given with an Ideo confideratum eft. So that 
Judgment ts pronounced, when the Parties were out of Court 
upon an Adjournment. Che Court laid, this was certainly not 
right; However the Court would not reverle the Judgment, but 
owered the Matter to ftand over, that the Parties minht have 
Liberty to move below to amend; and afterwards it twas a- 
mended and the Judgment affirmed, 


Mallory and Jenings. 


How far the PN @ Crit of Error on a Judgment by Ocfault in the Com- 

— mon Pleas in an Action upon the Cafe on ſeveral Pꝛomiſes, 

quiry may Cdlant of a Crit of Cnquiry was afligned for Crro2; anv 992, 

notbe affign- Reeves ſubmitted it, that this was_an Crro2 not heiped bp the 

ed forError. @tatute of Jeofails. be ſaid, the Statute for the Amendment 
of the Law had helped Judgments by Oefault in no other Ca- 
fes, but where GCerdicts were aided by the forxmer Statute; but 
he fata, there couid be no Crit of Enquiry where there is a 
Aerdick; and therefore as the Mant of that could not be ins 
tended ta be cured in a Judgment by Clerdt#; fo tt could not 
be intended to be cured in a Judgment by Oefauit. Wut the 
Chick Juftice fatd, that the Stat. of 18 Eliz. helps the ant 
of all oiginal and judicial Writs after a Cerdi&; and there- 
fore by the Statute of the Amendment of the Law, referring 
to this as well ag all other Statutes of Jeofails, this Cafe mutt 
be Helped likewife. Belides the Chick Juftice fad, it ts cer- 
tain CUrits of Enquiry may come tn Aid of Gerdits tn fome 
Cafes. And Judge Lee obferved, that this verp Joint in Que- 
ftion was Determined in the Cale of Ifles and Pit, Trin. 11 Geo. 1. 
and in the Cale of Morgan and Houfeman, Pafch. 3 Geo. 1. Accord⸗ 
ingly Judgment was aired, 


Hifham and Rhodes. 


How far the Mis Kettleby moved, that a Bond and Judgment given te the 
Court vient Marſhal for the Security of the Rules might be delivered 
se Pfamma- UP, upon an Account of the Cerms of the Bond and Judgment 
ry Method Having been complied with, Wut the Court ſaid, the’ the 
againt an Marlhal ts an Diticer of this Court, they Mould not inter- 
Offcerof fere th a a ſummary Clap in a Watter of this Mature, which 
the Court. fyould be, ta trp potliviy a long Ditpute, whether the Cerms 

Wete broken o2 not. Chey Compared thts Cate to that ofa Sbe- 

tiff’s taking a Bond, ſuppoſedeto be againſt the Stat. of ni 5 

4 hit 
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which Matter, they ſaid, they certatnly would not Determine 
upon a Motion. 


Speak ver. Born, & al’. 


R. Andrews came to thew Caule, why a Pohf{bition ſhould How fer the 
not be diredted to the Commiſſary of St. Paul’s, to fay Pꝛo Reriry et * 
ceedings ina Suit depending before Him, that was commenced p.m is 
by the peefent Defendants as Church-wardens of the Pariſh of obliged to 
St. Giles’s Cripplegate, to compel Speak, the Plaintiff here, to take a Li- 
take a Licence from the Dywinary, in oder to qualify him faz scree 
aging as Deputy to one 92. Venn, appointed Clerk according ta 
the Canon. He fad, there were two Points, that would po- 
perly fall out in this Enquiry; ane, whether a Clerk of a Pariſh 
can make a Deputy; the other, admitting that he map, whether 
fuch Oeputy be oblined to take a Licence. Co the fir of theſe 
points, he fatd, He hould fubmit tt, that a Pariſh Clerk could 
not make a Deputy. Che Crercife of this Dice, he aid, re- 
lated ro Batters merely Ceciefiaftical, and therefore the Office 
could onty be confidered to he Ecclefiattical ; elpecially when ſuch 
Dice fs fupplied {by a Parſon, as this Calets. Che Conſe— 
quence of which, he faid was, that ſuch Officer could not make 
a Deputy. Fo2 the Rule of the Civil and Canon Law ts, that 
all Perſons fhall exerciſe their Offices themlelves in proper Per— 
fon, and not call fn Aid the Aftiftance of another, Co the other 
Point, he faid, he did allow that there was no expreſs Canon, 
which required thefe Officers, that even at tn JOerfon as Pa— 
rifj-Cierks to take a Licence. But the Canons tn 1603 do ap- 
point the Biſhop to be Preordinator omnium; and the Canffruc- 
tion of this Canon has been, that Clerks of Partſhes ſhall be 
under the Regulation of the Biſhop, and ſhall take Licences. 
De (aid then, that as this twas reafonable that the Clerks them- 
{elves fhould take Licences, there was equal Reafon that their 
Deputies ſhould do fo too, 192. Reeves on the other Side ur- 
ned, that this Office was conſidered in Law, ag temporal; and 
to this Purpoſe quoted 13 Rep. yo. 18 Edw. 3. 27. Marfh. ror. 
1 Keb, 286. And if this Point was fo, he fad, he ould fubmit 
it, as one Conlequence, that the Cicrk might make a Deputy; 
it is Determined that a Conftable may, and fo of all other Offi- 
cers, that are mintfterial, and as another Conlequence, that 
there is no Decafion for a Licence. Lhe Court fatd, that thep 
at prefent inclined to think, that the (ettled Diſtinction was, 
that this Office ts confidered as temporal, when the Clerk ts no- 
minated bp the arith under Cuſtom; but ſpiritual, when nomi—⸗ 
nated by the Parſon, accoding to the Canon. However the 
Court thought proper to grant the Prohibition, that the Par— 
ties might Declare in If; and gave a Check fo2 this Purpoſe, tho 
Serjeant Chappel (aid, that four Days was the uſual Cime, 
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How far a 
Perfon fhall 
gaina Settle- 
ment bya 
Service. 


Vide ante 
364. 


Vide ante 
375° 


Hanmere and Elle{mere. 


M& Fazakerly moved to quafh an Drader of Removal, wherein 
the Fat was Cpectally ftated, that_a Wan was hired for 
thee Quarters of a Pear, and lived as Servant for that Cime 
itt Ellefmere, and then continued on upon another Hiring for a 
Pear, andlivedupon that Hiring forone Quarter. But upon this 
Batter, the Jultices adjudged that be gained no Settlement at 
Ellefmere, fa removed him to bis former Setticment at Hanmer. 
De faid there were many Cates, where ſuch Hiring and Service 
Has been adjudged a noon Settiement. And the Court faid, this 
fas not a Watter now proper to be made a Question of; fe 
made a Rule to fhe Caule. And afterwards made tt abfolute. 


Williams and Seagrave. 


i pase Matter coming on again, 2. Strange infifted, that 
there was not only as_much Realon that the Scire facias 
foul lie in the Office four Days before the Return, where there 
is a Return made of Scire feci, aS Where there ts a Return made 
of two Nibils; but he fubmitted it, that the Joatice of the 
Court might be poventobefo, Coa which Purpote he cited the 
Wale of Obryan and Frafier, Mich. 12 Geo. 1. Chere the Doubt was, 
whether the CUrit of Scire facias might ve evecuted the Dap tt 
was returnable. Jn that Cale, tt was Held tt might; and the 
Beaton for it which he took the Court gave at that Cime was, 
Lecaute the Scire facias mutt lie in the Otfice four Days. De 
faid too, that this very Reafon the Court went upon tn the Cale 
of Land and Perry. nd befides, be ſaid, they had a Cere 
tificate to produce OF manp of the antientett jPaaititers, that thep 
always took the Prattice tobe lo. Accowingly the Court made 
a Rule, that Pꝛoceedings upon the Scire facias ſhould be ſtaid. 


Mytton and Peacock. 


HIS Matter coming on again, 992. Filmer fain, that the etta- 

blifhed Rule of the Court was, that upon an Amendment 
the Piaintiff hall have bis Cleition ot paying Cofts o2 giving 
an Ympatlance; and in this Cale the Plaintiſt choſe rather ta 
pay Eoͤſts. But 92. Fazakerly on the other Side argued, that 
the Declaration amended was to be conlidered as the Declara 
tion in the Caule, but from the Cime of the Amendment, and 
as that was after the fecond general Beturn-day tn the Cerm, 
they were therefore intitled ta an Imparlance by the antient 
jratice of the Court. Wut the Court (aid, it ts Certain a 
Declaration amended is conſidered as the Declaration in the 
Caule from theCime of the fir Delivery; and that that appears 
from the conftant Prattice, that tf a Declaration Is Delivered 
before the Eſſoin-day of the Cerm, and atterwards abi 
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the Ocfendant is obliged to plead the fame Term. Accordingly 
the Court diſcharged the Rule. — 





Anonymus. 
When an 


Information 


Mi Waller moved fo2 an Jnformation again ane Richards, a j, moved for 
Juftice of, Peace in Wales for a Diglent Battery. Judge againt a 
Probyn at firft thought it requifite, that there fhould have been Jutice of 
Motice given of the Potion; but as tt was a Complaint againct Pore how 
the Juftice out of the Execution of his Ditice, the Court thoumhe oe.4 not be 
it not neceffary, fo made a Rule ta ſhew Caule. Chick Juſtice given of the 
and Judge Page abfent. Motion. 


Anonymus. 


M:& Harper moved fo2 an Jnformatton againſt ane Winter How far the 
fo2 a Challenge to fight at Long-Swod, tha’ given only Court “a 
bp CUord of Mouth. And accowingly the Court made a Rule Hiormation 
to thew Caule. And fome Cime before tn this Cerm, Watton fora chal- 
was made fo2 an Information againt Col. Onflow faz a Challenge lenge. 

in Citing. Chere the Wows of the Challenge were tnfertedin 

the Affidavit verbatim ; but the Court refuſed to grant a Rule ta 

fhe Caule, till the Letter was annered ta the Affidavit. 


Duplefes and Thorp. 


O*% Rule to ſhew Caule, why a Venue fhould not be changed, How far the 
992. Bootle, jun. faid, that the Aition was tn Debt for Rent, —— 
and therefore the Court would not do it. Wut 2. Marth ow ie Vomce 
the other Side {ubmitted it, that as the Circumſtances of this jn an adion 
Cafe were, they would. Wecaule here the Aton was brought of Debt for 
upon a parol Demiſe, and not laid tn the County where Rene 

the Lands are. Wut the Court aid, that they thought the Rule 

in meneral was, that the Venue is never changed tu any Aition of 

Debt for Rent. Chey appealed too to 992. Reeves, whether the 

Rule was not fo; wha declared, that fa he always underftood 

It. Accowingly they dilcharmed the Rule. 


Curland and Leeland, 


AUR. Fazakerly moved to quath an Dwer of Seſſions, confitm: How far « 
ing an Dydevr of two Juttices. Che Fak was ſpecially Perfon tall 
ftated upon the Drader, that one Somner lived as an Appentice Se 
in the arith of Curland, and when be had ferved out Food PACE Ging an ap- 
of bis Cime there, entered tnto an Indenture of pppenticetbiDs prenticethip. 
and then ferved out the whole of his Cime; but tt happened, . 
that the Judenture was ust famped, noz the Money due the 
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the Stamps ever paid. Upon this Fat fo fated, the Juſtices 
of the Seflions, which were for the County of Lancafter, oered 
the Opinion of the Judge of Afise to be taken; and accowinaly 
992. Jultice Fortefcue delivered his Dptnion to be, that Somner 
Had gota good Settlement by the lerving his Apprenticeſhip; upon 
which the Tuftices of the Seflions made theit Order accowingly, 
Wowever 192, Fazakerly faid, he Hould Cubmittt, that this Service 
fhould not be fufficient. be faid, the At of 3&4 Will. & Mary 
1s the Statute, which allows Services by an Apprenticelhtp ta 
be equivalent to Notice in Writing. Wut that Statute requires 
the Apprenticeihtp to be by Indenture; which muft be underſtood 
to be an effetual Indenture ; now the Statute of 8 Anne g, 39. De- 
clares, that ſuch Indenture thall be void, and intirely ineffectual, 
where the Outy is not paid, o2 the Indenture flamped. Accord⸗ 
ingly the Court made a Rule to thew Caule. 





The King and Dr. Ward. 


—J Matter now coming on to be argued upon the Re— 
turin to the Mandamus, 992, Strange opened tt to be, that the 
Dffice of Regifter was granted to 2. Sharp and_another foz 
Life, and to the Survivor of them, that the other Orantee died, 
and thereupon D2. Sharp appofnted one Shaw his Deputy; that 
Articles were exhibited ägainſt Shaw in the Court of the Archbi- 
fyop of York, in Dader to deprive him; and that thereupon tt 
was proceeded fo far, as that Shaw tas Culpended fo2 fide Pears. 
Che Return then fet forth a Canon, which tmpowers the Arch- 
bifhop ta appoint a Deputy in the Room of the Perſon fo ful 
pended fo2, ane, two, three 02 four Wonths, o2 longer; and that 
accowingly the Archbiſhop had appointed one tn the mean Cime. 
Che Acturn then fet forth, that the Day before the Sulpention, 
Shaw refigned bis Deputation; and thereupon D2. Sharp appatnt- 
ed Dryden Dis Oeputy, who ts the Perſon on whole Webalf the 
Mandamus Was granted. Jt was farther alledged, that an Ap- 
peal was bwucht upon this Sentence of Sulpention before 
the Oelenates, which remains pet undetermined, and that an 
Fubhibition was directed to the Commiſſary from the Archbiſhop, 
to admit No One pending the Appeal; and that for thefe Realons 
the Commiffary could not admit the Party now complaining. 
992. Strange fatd, that twa [Points might be proper to be inqui⸗ 
red into; one, whether a Mandamus would Ite in this Cafe at all; 
the other, admitting that it would, whether the Return to the 
pretent Mandamus he fufficient. Co the firtt of thele Joints be 
fatd, He Mould admit, that a Mandamus would not lie on the Ap- 
plication of the Oeputy himſelf; the Authority of the Cale in 
Lev. 307. is fo; and the Reafon fo2 that Cafe is, becaule the Au- 
thority of the Devuty is revocable at the CUill of the Perton 
making him bis Oeputy; but get he aid, it was as certain, that 
a Mandamus would ite on the Application of the Party making 
bim bis Deputy; becaule bis Freehold is concerned in Intereſt; 
and fois the erprels Authority not only of the Cale latt mention: 
ev, but likewife of Ven. 110. Cao the fecond Point he obferved, 
that the Mature of A Mandamus was not to ettablifh a Right, but 
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barelp ta put a an tuto Poſſeſſion; and therefore there are ma— 
np Chings which would be material, if the Matter of Right 
had come th Queftion, which cannot be material in the meſent 
Cale. Accozwingly He faid, tt has heen Held, that a Non fuie 
electus {9 mo Return to a Mandamus. So in the Cafe of The 
King anv Sympfon, Mic. 11 Geo. 1. where a TUtit was Direted to 
Swear in Church-wardens, tt was held to be no Return, that an 
Inhibition came from the Wifhov of London to prevent his doing 
it. Cuconlider then the Subfance of what appears upon the 
pꝛeſent Return, be fain, it was manifeft, that the Party ought 
to be admitted. Che Canon indeed daes allow the Wifhop to 
ſupply an Office upon a Sulpenfion of a Deputy; hut this can 
be underſtood no ionger, than the Dificer omits Doing tt him— 
felf&. But the Officer has atually appointed another Deputy in 
the prefent Caie; and therefore that Oeputy ought ta be admit: 
tev. 2. Filmer on the other Side urged, that the Mandamus 
would net tte. Me (ald, tt certainly would not for a Proctor; 
fo 15 3 Mod. 332. and ti 6 Mod. 18. it Is erprefly fad by Loa 
Chiekf Auffice Holt, that tho theſe (Urits had been granted tn 
fome Cales, he thought they had been granted minvs rite, Dow- 
ever be fatd, he fhould fubmit tt, that the prefent Mandamus at 
leaſt ought to be ſuperſeded; becaule tt is not alledged tn the 
Mandamus, that the Commiflary ts the proper Dfficer to admit a 
DOeputy-Revifter. And in all the Entries be could find, this 
Foꝛm ts conftantly obferved, 252. Strange by Clap of Reply ſub⸗ 
mitted tt; that the Party had waived this Exception, by not 
fuggetting this tn bis Return. And vefides, be ſaid, in the CUrit 
itſelf there were the (Uords, Tu tamen non habens rationabilem cau- 
fam, to refuſe Admittance, have refuted to Bo it; which he thought 
would fuppiy it. Che Chick Juftice ſaid, as to the Cale of The 
King aut Sympfon, je DID remember that Exception; but be 
thought the Point was ruled upon another Matter, that the 
Perſon appeared to claim an Dilice at Colchefter; and that the 
Bithop cf London Had granted this Inhibition; but it did not 
appear, that Colchefter was within bis Diocefe. Che Court 
upon the twe firft Points inclined to grant a peremptopy Man- 
damus; but they thought the Ciird, about the Form of the eit, 
deſerved to be confidered of. So oWered Peecedents ta Ve vide por 





— 


fearchen. 


Anonymus. 


OX Kule ta ſhew Caule, why an Information fhould not be How farthe 
granted anatnt one 952, Baldwyn, who was Deputy to the wee it 
Digh- Bailiff of Weltminkter, for entering tnto the Moule of afr macion 
Gentleman tn a mot outragtous Wanner, miftaking it fo2 Col. again a 
Charters’s, wha had been convided for Felony, 992, Wynn ſaid, Sheriff's 
that be bad Afinabits to produce, which Viret{y dented, that 992, Ofcer. 
Baldwyn was any Ching concernedinit. Wut the Court fat, 

faz that Realon this Matter ought to be tried. Accodinglp 

made the Rule ablolute. Wut the lol Day of the Cerm, on 

Bule ta thew Cauſe for an Iutarmation fo? an ania pio 
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Chicf Suffice and Judge Lee fatd, they Do not make Rules 
of this Sort abfolute when the Fak 15 Vented; and Apon chat 
diſcharged that Rule, 


Anonymus. 


How far any R. Theede moved to fet afide a Plea for its not being a: 

ves in * greeable to one of the Judges HDitewions. Che Tudre 

walt be Se Had given Leave at his Chamber, that a Judgment theuin 

faable onc, be fet afide, upon the Oefendant’s paying Cofts, pleading an 
iſſuable JOlea, and accepting fhort Notick of Crial. Wut the 
Picea, which the Defendant Had put tn was, that the JdlaintiFE’s 
Teſtator was conviited at the Old Baily for Felony. Gpon 
which) 992. Theede obseted, that there was no Danner of Co- 
jour of Cruth tn this Plea, and befides the Jntent of the 
Judge's Rule was, that the Oefendant fhauld plead the Ge- 
netal Iſſue; for which Realons, be hoped, his Waotien ſhould be 
allowed. Wut the Court faid, that any Plea in Bar was with- 
in the Weaning of the Rule ; accowingly retuled the Mö— 
tion. 


Verden and Lord Berclet. 


How far the Scac. OTION Was mate for Cime to put in the Defen- 
Court will dant's Anfwer, though the Defendant had not ap. 
qe eve 6 peared, upon account of their being no Attachment taken cut 
cur in hie again him fo bis not appearing, fo not in contempt. Che 
Rnfwer all Court agreed, that the ancient Pradtice uſed to be fo; but of 
he has en- late for about thele fir Pear the Dicer inforxmed them, the 
tred his Ap- Pꝛactice conftantly was, to refule thele Wations, til the 
pearance. Party ſhould enter bis Appearance, tn fuch Cales, where the 
Party DID not appear In Cime, equally as upon an Attach- 
ls mitt upon that the Coure retuled the Wotion in the pre-e 
ent Cale, 


Wilcox and Huggins. 


Vide ante — Hawkins now argued fo2 the Dekendant, and Serjeant 
349- Chappel fo2 the Plaintiſf; Serjeant Chappel fatd, that he chould 
fubmit tt, that the Conſtruckion upon this Statute has been ſettied 
to be, that where a Creditor enters his Adion within fir Pears 
after the Debt contracted, he thereby obtains another fir Pears fay 
His Erecuta2, aswell as himſelf. And to this purpole He quoted 
the Cale of Lethbridge and others Adminiftrators of Richards araingt 
Chapman and his Wife, Mich. 3 Geo. 2. in the Common Pleas. 
Che Statute of Limitations was there pleaded; and the Plain— 
tiffs replied, that Richards, wha was an Attorney of that Court, 
prafecuced a Cairit of Pꝛtivilege, Mich. 8 Geo. 1. which was con- 
tinued Down till Hill 11 Geo. 1. and the oth of November follow— 
ing Richards pied, Che Adminiftraters Did not commence 
theit Suit, till Mich. 13 Geo. x. Jt appeared upon the en ad 
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the Face of the Orclaration too, that Adminiſtration was com- 
mifted to the Plaintiffs above a Pear before the Cammence- 
ment of thetr Suit. And pet Held by the whole Court, that 
this Cafe was cut of the Statute of Limitations , and accow- 
ingly Judament miven fo2 the Plaintiff. Andthe Court at that 
Ciime gave this Reafon for the Judgment; that where-ever an 
Gnteftate bas begun bis Aéion within Cime, the Admiuiſtra— 
to2 hall always have fir Pears. De (ald, if this was fo, he 
fubmitted tt, there was equal Weafon, that when an Erecuts? 
commences his Adion in due Cime, his Crecuto2 likewrle hail 
have another fir Pears. And fo when thete ts no oefault in the 
firft JPerfon, everp Executor Mali have fir Pears in his awn 
Cime. Wut Berjeant Hawkins on the other Gide argued, 
that every Debt, that an Erecuter fues for, is ta be fed toy, 
as a Debt of the Ceffator,, and net as a Debt of his own; 
and therefore there was gaod Reafon, that the Ceftate2 whould 
be anitwerable fo. that Part of the Delay in Cuttin fo2 his Oebt, 
whith mcurred in bis own Cime ; aud that Oefay thould run 
on and be continued in the Cime of the Crecutor Che we: 
netal Authezty cf the Backs, he (aid, was erpoeis te this 
Purpoſe; and aceewWingly cited Lutw. 256, 261. He fara too, 
it wes well known that the Aiton commenced by the Ce- 
ftatoz muft be centinucd Bown ta the Cime of the De— 
claring; in ober to thew, that it was Commenced to fave 
the Benefit of the Statute. De ovlerved then, that there 
was equal Beaſon, that the Crecutor thould make his Actor 
tote a Continuance of the Ceftatarys, as near as poſuble; 
which mutt be Done by commencing it inreafanable Cime; and 
that may be before Probate; though becannst tndeed pocecd init 
till after; becaufe he mult produce the Probate into Court ta tn- 
title him to Declare anit. Che Court declared, that, untefs it was 
for the Authority of the Cate determined tu the Common leas, 
thep thould have been pretty clear of Opinion, that the Time tn- 
curred tn the Lite of the Ceftato, mut yo on in the Ctme 
of the Executoꝛ. Chep (eemed to anree too, that the Adion 
cominenced by the Crecuto2 muft be bꝛought in reafonabie Cime, 
in ower to make it es near as can be a Continuance of the 
Ceftatoys. Wut what that reafonable Cime was, they owned 
themfelyes to te in Doubt. Che Chief Juice fad tn Lutw. 
256. ſome of the Judges thought, that would be a reafonable 
Cime in this Cale, which ts Held to be fo tu the Cale of 
purchafing a Crit bp Journeys Accounts. Wut Judge Lee 
faid, be fhouia think a Pear to be a reafonable Cime in the 
puefent Cate; beeaule the fame Statute has appointed that to be 
the Cime in another much ithe the pefent Cale; where it has 
appointed, that within that Cime a Wan hall commence a 
fret) Ation; when it happens, that the Judgment tn che firfkis 
reverſed upon a Clirit of Erroꝛ. However they owered this 
Matter to and over, 


Lewis 
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Lewis and Lewis. 


R. Pazakerly note argued fo2 the Plaintiff in Erro2; and 

A ſaid, be Moutd fubmit it for a general Bute, that no 
Aion would te for that is Done in a Courle of judicial Peꝛe— 
ceeding ; unleſs there be ſpectal Damage attending it. And the 
Reafon for that, be (aid, was, becaule the Court will take up- 
On themſelves to cored thole Wisdemeanours, Wut in the 
pretent Cate, he fubmitted it, that there could be no Colour fo2 
this Aion. Foꝛ ik the Gerd in the Original Aéfon was 
right, the Party was not tnjured; and tf the Cerdié was ong 
he Has a good Remenp by Attaint. Welides he fad, it does 
not appear uvon this Declaration, that the Judgment was 
given in the Former; and then it was certain, this Ackion was 
brought too foon. Co fupport this general Learning be fatd, 
many Cales might be cited. Particularſy He mentioned that 
in 2 Cro. 6or. and Hatton rr. tn which laft Book tt ts Held, 
that an Aiton will not {te for giving falle Evidence. Sa 
neither will it tte for putting in falfe Watl according 
ta the Cale cited by Doderidge in the fame Place tn Cro. befoze- 
mentioned. He fad likewife, tt was known and certain, that 
no Adion would fie for a malitious Peoſecution, till the Judg⸗ 
ment given in the Original Aéton, Wut befides, he fad, there 
was a Fault tn the Declaration, which made the Aion clearly 
bad. Che Oeclaration fers forth the Joceeding in the fo2- 
mer Caufle, and the Cerdté being given tor the Plaintitt, and 
then goes on and fays, that the Jolaintifl there Premifforum non 
ignarus tinbaced the Jurp, ratione quarum quidem follicitationum the 
jury gave a CGerdit fo2 the Plaintiff. Mow he oblerved, that 
the Premifforum included the Clerdit as well as the other Part 
Of the Proceedings; andif a Clerdix was given before the Im— 
beacery, the Jmbacerpy could be no Offence whatflocver. 92, 
Filmer on the other Side argued, and fatd, that on the att 
Argument the Court were of Opinion with 992. Fazakerly on 
the tame Point, which he now argued; but the Matter which 
fuck with the Court at that Cime was, whether the Ratione, 
&c. as a tufficient Averment of {pecial Damage. And there- 
fore He fhould confine himſelf to that. we faid, if an Aiton is 
bought by a young Toman for Cos, per quod Maritagium 
amifit; the per quod is a fuffictent Auerment, and that, though 
the per quod ig the Jit of the Aé&ton, fo that the Aiton will 
not tte without it. De fad too, this was the fame of a Vir- 
tute cujus, Q2 a Pretextu quorum; and in general, be ſaid, he did 
not know, that there was any particular Mads, which the Law 
requited as neceflarp to defcribe an Averment by. ibe laid, be 
DID not knolv, there was any Occaſion for him to fay any Ching 
farther ; but tf tt was Doubted whether Chis Aiton would lie, 
though there was not Cpecial Damage, he fad, many Cales 
night becited. Co this Purpoſe he quoted 5 Ed. 4. 126. cited in 
4 Rep. 18. where tt ts held, that tf a Wan foes a Mote, an 
Aion will tle even before a Convidion of the Forgery. Sa 
likewiſe it tS held, that t€ an Attorney enters Judgment 
fo2 the plaintiff where the Court oaders a Non pros’, an an 
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will tte. Che Court fatd, that they were in no doubt, but the 

ition would fie, if the ſpecial Damage was fufficientiy averred. 

And at prefent they thought the Averment was Cuficient; efpe- 

aay nee Uerdict. However owered this Watter farther to 
and over, 


Tafh and Dupree. 


N a Cdtit of Crroz upon a Judgment by Default in the what hau 
Common leas, 2. Reeves took an Erception, that tt be faid ro be 

DID not appear by the Return to the rit of Inquiry, that the eae) 
Inqueſt was taken before the Sheriff, it is only tatd, that the wes, 
Inqueſt was taken per duodecim, &c. which can only relate to the guiry. 
Jurors, and not _to the Perſons before wham the Juror gave 
they Gerdickt. Che Court faid, that tn thefe Entries made up- 
on Wecow there are only fhort Recitals made of uch Part of 
the Proceedings; that therefore they thought the, &c. might in— 
clude this; andit this did not appear upon the Return, thep 
Hhould Have bounht the Return up by Certiorari; as fs Done 
inthe Cate of Drginals. Accowingiy the Court afirmed the 
Judgment. 


The King aud The Corporation of Newcaftle upon Tine. 


M* Reeves moved to diftharne a Rule fo2 an Attachment The Cer- 
agaiuſt the late Mayo? and fome others, for not returning — requi⸗ 
a Cit of Mandamus, upon account of its being only mentioned Wes oO 
in the Afhdavit, that certain JDerfons, of the fame Mame with wrich js 
the late Mayor, and thele others, were ſerved with the Rule madeurotin 
to retutn the Mandamus; but not faid, that thep were the ordertohave 
Perſons againft whom the Mandamus was granted firft of aif. 2» Atsch- 
and the Court feemed to be of this Opinion; atherwile chev esing wo 
faid, the Party making the Affidavit could not be indicked make the 
for Perjury. And they latd, they thought this Objekton might Return oa 
now be made, though they did not thew Cauſe upon the Rule. Mandamus. 
However at lat this Objekion was waived, and the Return 


put in. 


The King and Norris. 


A Rule habing heen granted to ſhew Cauſe why a Mandamus wharThings 

ſhould not be directed to the Mayor of Newcaftle to Cwear Bay ie done 

in certain Perſons Freemen of that Coxporatton, 52. Fenwick * ore 

“now moved to diſcharge tt, upon account of their Freedoms not apfence of 

being regularly given them, He aid, the Charter required, the Mayor. 

that the jOzcfence of the Wapo2 ſhould be neceffary at all corpo- 

rate Aflembites ; but in the prelent Cafe the Dayo? diflolved the 

Affembiy, as foon as the Lift was given tn of thele Perſons 

ames, before they were admitted to thetr Freedoms; ana 

therefore he Cubmitted it, that their Admiſſion was irregular. 

But the Court (aid, tt ts very ones that no new Bufinels mil 
5 e 
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be propoted tn the Abſence of fuch Officer; hut the Aſſembly has 
always a Right to proceed tn the Wulinefs, that was begun, 
when be was preſent. Accordingly they made the Rule ablolute. 


Raftwell and Griffith. 


How far a ees the Wafter’s Report of the Irregularity of a Judg— 
ay can- ment, the Cale appeared to be, that the Plaintiff han 
Teles | ab —— for not paying pe Ce Gea afue, but 
for nor pay- Pet he Had Demanded 2s. maze fo2 the Copp of the Iſſue, than 
ing for ed has really Due upon it. Che Court fatd, that the Plaintiff's 
Copy ofthe Demand in thefe Cates ought to be ſtrictly accogding to the juſt 
Ee Fees, and the Ocmand ought to be formally entred upon the 
Copy of the Iſſue. And therefore, though the Mefendant Hav 
tended na Weney at ali, the Court fet the Judgment alide, 


Richardfon and Chancey. 


The Reme- Ts. Pꝛoceedings upon an Attachment fo2 the Weach of an 

dies upon an Award having been referred to the Water for Jreeqularity, 

— he reported the Wale ta he, that the Plaintiff had obtained 
Judgment in Debt upon the Arbitratian-Gond, and that fame 
Evidence teas lato welsre Him, that the Plaintiff Had atuailp 
taken the Defendant in Crecuttan, at the fame Cime, that he 
18 New proccediny upon the Attachment. 992, Coningsbey how— 
ever fubmitted it, that thts Proceeding was regular, and in— 
ftanced the Cale of a Man's bꝛinging an Aiton of Covenant up- 
on a Mortgage, and hanging an Cyetment at the fame Cime. 
And fatd too, that the JOoint tn Quefiien ts determined in 
Salk. 73. Che Court fatd, that they certainly would not ſuffer 
the arty to take both of thefe Crecuttons at the fame Cie, 
tho’ perhaps taking Judgment in the Action of Oebt might be 
confiftent with the pefent JOroceedings, And upon that referred 
this Matter to be farther inquired inte by the Watter. 


Doo and Hunt. 


How far Pro- HE Jrrenularity of a Judgment tn Ejeement having been 
ceedings in referred to the Water, he reported the Fatt ta be, that the 
—— Landlord bad given Authozity ta an Attorney to appear for the 
reavlarwithe Cenants, which he Dia accordingly, but without the Cenant’s 
out the Con- Privity; Upon which the Court fet the Judgment afine; and 
fent of the ordered the Attorney to pay Coffs; and faid farther, that even 
Tenant. = the Lando himſelf could not make himſelf a party to the 
Suit, till the Cenants had appeared, but upon a Suppolitton, 
that the Cenants will appear; for be is only to delend the Jol 
ſeſſion with them. 


3 . Phillips 
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Phillips and Knightley. 


ft feet Matter coming on again to be argued upon another 
Record, wherein there was the fame Order of Pleading, 
and a Demurrer to the Replication; 952. Fazakerly reficd upon 
that finnie Objetion to the Award, that the Arbitrate2s had not 
put an End to the Aition between Marhhall and the Jlaintiif; 
but Had only given the Plaintiff an Action of Covenant agatnſt 
Marhhall, in Cale he ſhould proceed tn tt, 992. Draper however 
fubmitted it on the other Dand, that the Award was goon 
enough. In Rolls Abridg. 548. and 1 Cro. 541. he ſaid, tt ts 
Held, that tf two Perſons are Co-abligors and Defendants in ar 
Qiion, and enter inte Bonds of Submiſſion, and the Arbitrators 
award, that the one Dbityo2 hall acquit the other of the Bond 
Bue to the Stranger; this Awardts good; tha the Obligee map 
immediately put the Bond tn Suit anatni beth Obligors; and 
confequcntly the other Obligor may immediately be moieited. 
We cited 1 Mod.9. to the fame Purpoſe. He faid beſides, that 
int Roll. 249. it is held, that Arbitrate,s may award, that one 
Man ſhall enter into a Bend to pay Woney to another, and nat 
Biredtiy to pay tt. AnD in 2 Cro. goo. “tis held, that where an 
Award was made, that all Watters in Difference ſhould be de— 
termined, ercept what related toa fucha Bond; hut that that 
feuld fland in force; ſuch Award was good; and pet there all 
Differences were not Determined. Goa He (ald, tt was a known 
Rule, that Arbitrators may appoint Coſts to be tared bp an OF 
ficer of the Court. Gnd fo2 theſe Keaſons he Cubmitted tt, that 
the Award was good. Wut 992. Fazakerly, by Cap of Reply, 
anſwered, that as to the Cafes fir cited, the Arbitrators hav 
awarded ali that was tn their Power, but in the prefent Cale 
they pave not, And ag to the Cale in Rolle 249. he ablerved, that 
it 1s beyond Dilpute, Arbitrator. may appoint Waiepy to be 
paid at a future Day; and confequentiy may require Security 
to be given fo2 it inthe mean Cime. So the Cale in 2 Cro. he 
fatd, that the Arbitrators Did make their Award concerning the 
Bond, as well as concerning the other Otfferences; and atward- 
en, that that fhould ſtand as a good Security; whichis making 
a Oeterinination of that Watter as weil as the athers. And ta 
the lat Cale be took Notice, that Arbitrators cannot be fuppo- 
fed to be the pooper Judges of Cofis of Suit; and it ts fo2 that 
Realon, Arbitrators are allowed the Aſſiſtance of one of the OF 
ficers of the Court. Che whole Court Beclared their Opinions 
to be, that the Award could not be maintained. Che Reaſon 
which the Chiet Juſtice gave, was; that tf Marthall ſhould pro— 
ceed in bis Aton; ſuch Joroceeding would not be fo much a 
Wreach of the Award, as of the Covenant. Wut the Keaton, 
which the Chee other Judges gave, was, that the Covenant re- 
quires Marhhall tu indemnify the Plaintiff againſt all Coſts and 
Damages, which hail attend the other Aion. Wut thole Da- 
mages cannot be aftertained, but bya Jury in a ſecond Aiton; 
and therefore there is plainly no End put to all the Differences. 
however the Court order'd chis Watter ta and over. 


Dr. 
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Dr. Bently quitam and The Bifhop of Ely. 


pases Matter now coming onto be argued upon Demurrer 
i tothe Jd20hibition, 992. Harper, as Countel for the Biſhop, 
fatd, that he hoped upon the whole Reco a Conlultation whould 
be awarded. Me oblerved, that there were two previous Que- 
ftions, which it would be proper ta have the Opinion of the 
Court upon, before thep entred tnto the general Inquiry about 
the ſubject Watter of the Articies erhibited againſt the Door; 
one, whether the D2. can be anſwerable ſingly for fuch of the 
Fats, as the Articles charwe him to have committed jointly tn 
Concurrence with the Wodp of the Collene; the other, whether 
the D2. can plead the meneral At of O2race made the 7th of the 
late Ring tn Gar ta the peefent Inquiry. Foꝛ both thele Wat- 
ters the O2. bas relied upon in bis Replication, and ta that Re- 
plication the Withop has demurred. Co the firfk of thele Mat— 
ters he obſerved, that wherever a Collene fubjet themſelves ta 
the Cenfures of the Aifitor for an At, which the Colleme have 
jotntip concurred in; {uch Cenlures can only be inftted upon 
them in their private Capacity. Foz a Cifitor’s Power never 
reaches to a Sulpenfion o2 Oecpvation of the Franchifes of 
the Coporation; fince that would be to ive the Cifito2 a 
Power of Oeftroping the Corporation itfelf. We aid, it this 
was fo, the Condut of each particular Wember might be tne 
guited tnto, how far De afiifted in thts colleniate Ait. JE he div 
afift, he deſerved to be punithed; if be did not afitt, be deſerved 
to be Difcharged. Co this Purpoſe the Cale was put of a Cox 
portions Setting their cammon Seal to a Bond, with Candi- 
ton, that ſuch a Perſon committed Murder; where undoubted. 
{yp each individual Wember, who wave his Aflent to the Ad, 
would be indi&able for the Offence. Co the fecond Point he ob- 
fered, that the At of Grace was only a General jJoardon of ail 
fuch Crimes, not particularly eccepted, as the Ring might par- 
Don by erprets ows. And therefore ſuch Crimes could onip 
be intended to be forgiven, which might be punthed by Jndik- 
ment, and tuere Crimes againſt the State, Wut Statute of 
Colleges are only the Rules fo2 the Government of a private 
Family; and therefore Offences again thole Statutes cannot 
be (uppofed to be taken into the Conhideration of the Legifia- 
ture ti paſſing the prefent Law. Accordingly the Court deliver. 
cD their Opinions as to both Points, that they could be no War 
to the Biſhop's Ciifitation. However they fatd, they pad a 
Doubt among themſelves, whether there Did not appear to be 
uch a Fault in the Proceedings, as would make tt to be to na 
Purpoſe to go on any farther. Chey fad, the Biſhop's Citas 
tion bas been upon the Statute of 40 Eliz. but in the Plea the 
Biſhop has averred, that King Edw. 6. has made the Biſhops of 
Ely, fo2 the Cime being, Cilitors of the Collene; and there- 
fore it 1s tobe Doubted, whether the Stat. of Eliz. are not void. 
F02 which Reaton a Day was given to ſpeak ta this Queftion. 
Gud then 992. Harper Came agatu, and argued, that the Statute 
of Eliz. might be well maintiined., De lard, tt was a Powe Hot 
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clearly known, whether the Statute of Edw. 6. had appointen 
the Biſhops of Ely for the Cime being, Cifitors of this College 
for ever; the Cliowds of the Statute being only, Epifcopus Elien- 
fis Vifitator fit. De ſaid, it was not a certain Ching, that thete 
Mos would bind the King's Gucceflors ; and tt minht be a 
Queftion, whether the Conftrudion of them would not more 
properly be, that the then Wifhop of Ely ſhould be Citfiter, o2 
the Withops of Ely fo. the Cime being during the Life of that 
Ling only, He {aid however, that he muſt aliow, that the other 
Confitudion of the Co2ds might moze property be maintamed; 
becaufle about the fame Cime, that thele Statutes were made, 
in 15 Hen. 7. 1. b. it as Held, that a jD210rs Sueceffar might 
take Advantage of a Licence to purchafe tn Wortmatn made by 
the Crown to the Prior himſelf; tha’ the Licence was not made 
to the P2102 and his Succeflors. But tha’ he ſhould avmit thts 
Point to be fo, he (aid, He ſhould Cubmit it, chat the Statutes 
of Eliz. are good notwithftanding , and what he would rely upon 
in JD00f of this ould be, that in all Ropal Foundations the 
Kits of England for the Cime being, have a Peerogative of 
giving new Statutes with the Conſent of the Colleye, and 
that tho a general Cifite, ts appointed; cipectally, where fuch 
Cifito2 confents to the Statute, and ats under the Authority of 
them. De faid, this twas like the Cale of all Corporations. 
Che Ring indeed cannot give anew Charter, untels the Body 
accepts it; but tf the Body does accept tt; the Charter ts well 
given. Che Authorty of the Books he owned was very rare in 
the particular Inſtance of the Statutes of Colleges. Wut what 
He would offer as an Evidence of this Prerogative was, that 
almoſt all the Wing's of England from the Cime of Edw. 6. hae 
in Fat gthen new Statutes to this College, beſides Queen F- 
lizabeth ; which might be proved by producing them to the Court 
under the Great Seal. And this has not only been the Cale of 
this Cotlege; but, he believed, of all the Royal Foundations 
In both Cuiverfities. And this, he fatd, he hoped would be an: 
mitted as a jD00f of a Right; elpectally when not one Refolu- 
tion bas been offered of the JO2attice being legal. 2, Hinch- 
man hefides ſaid, it was ſettled in the Cate of Univerfiry College 
in Oxford, that, where the Hing, who founds a Collec, dies, 
Without giving any Statutes any of the King's Succeflors for 
the Cime being, map give at Different Cimes what diferent 
Stitutes they think proper, And tt may be doubted, whether 
the Deirs of a patvate Founder can Do this. Che Court in- 
clined to theit former Opinion, that Qu. Eliz. Statutes were 
void, notwithtanding what had heen fad; However ordered this 
Matter to land farther over. 





The Bifhop of London and Lewen againf# The Mercer’s 
Company. 


N a (rit of Erro2 upon a Judgment in a Quare Impedit, that 
Had been bought in the Common Pleas, tor a Ditturbance 

in a JDefentation to the Church of Sc. Mary Colchurch within the 
City of London, Serjeant Chappel Ebened the Cale to be; ae 
5 he 
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the Plaintiffs had fet forth in their Oeclaration, how that the 
Church of St. Mary Mildred tn the Poultry, and the Church of 
St. Mary Colchurch, Were to antient Churches within the Citp 
Of London; and burned down by the great Fite. Chey then fet 
forth the At of 22 Car.2. c. rr. fect. 63. Fo? remaining the City, 
by which it is provided, that thefe two Churches thall be uniten 
tonether, among federal other, which there ts the fame JP 20v1- 
fion made for. And then the seth Ciaule of the Ag ts fet forth, 
which favs, that of thofe Churches that are united bp this Ae, 
the Patron of fuch Church Mall fir prefent after the Fire, 
which was of the greateft Endowment before it. Che Plain— 
tiffs then Cet forth, that the Church of St. Mary Mildred was of 
the greateſt Calue at the Cime of the Fire, and that the Kin 

Was Patron of the faid Church at the Cime aforelaid; by which 
he, the Plaintiff, prelented foon after the Fire; that were Patrons 
of the Church of St. Mary Colchurch, by which ft now belongs to 
then to prefent. Che Biſhop claimed nothing tu the Church, 
hutas Owinarvy, Che Ocfendant Lewen pleaded, that tong be- 
fore the Mercer’s Company any Ching had; the WDolpital of Sr. 
Thomas of Acorn was feiled of the Church) of Colchurch, ag Im— 
proprtators in Fee, that this Dolpital was diſſolved in the Cime 
of Hen. 8. and fo the Church came to tie Crown, and from the 
Crown was granted to the Mercer’s Company before the Fire. 
Abfque hoc, that the Mercer’s Company were Patrons of the fata 
Church at the Cime of the Fire. Upon this Fat iflue was 
joined; and the Jury found a Clerdté# fv2 the Plaintiffs. Wut 
Serjeant Chappel ſaid, he ſhould fubmit it, that the Fat, upon 
which the Tue thas tried, was a Fat by no Weans material; 
FO) whether the Church was an Impzopeiation at the Cime of the 
Fire, o2 whether tt was a j2efentation, it was exactly the fame 
Cafe. Che Intent of the Act could never be, that by the Aniting 
the two Churches, the Wenefit of filling up one ſhould be loſt. 
And to thts Purpoſe he begged Leave to apply a Cale out of 
3 Lev. 435. the Judgment indecd of the Court of King’s Bench 
and Common Pleas, be did allow, twas againſt him, but thofe 
Judgments were reverted in the Moule of Lows. He faid then, 
that 1€ this was to be admitted, that the Iſſue was joined upon 
a Point not material; the Confeyuence was clear and maniteff, 
that the JPerfon, fo2 wham the Ifue was found, cannot have 
Judgment. Co which Purpole He relied upon the Cale of 
Broome and Woodward, tina Cerms ago in the Common Pleas. 
In Crefpats ſome of the Defendants juttified there under a Di— 
ftrets fo2 Rent; andin their Plea fet forth an Cmte itt 
the Peeſence of the Headborounh of the Liberty of the Rolls, loco 
Conftabular’; but pet upon the Face of their Plea tt appeared 
there was a Conſtable. Che Plaintiff there replicd De injuria 
fua propria, abfque tali caufa. And Clerdit was for the Oefendant, 
but that Cerodtt was not allowed by Realon of its being Inſuf— 
ficient. Serjeant Chappel did allow, that in the prefent Cale 
this Objetion was made at the Crial before the Chief Ju- 
ftice of the Common jPleas, and he over-tuled tt; be oid allow 
likewiſe, that this Objection was over-ruled by the Court, when 
anew Crial was moved for upon the Foundation of tt; but pet, 
he hoped, that this Court would confider tt, as an sit 
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of Cicinht, and reverfe the Judgment upon it. Che Court 
faid, that the Intent of the Parſiament feemed clear to deſign 
only to afcertain, bom the Curn ould commence, However 
thought this a Watter proper to ftand over. 


Dr. Gouch and The Bifhop of London. 


R. Hinchman came to ſhew Caule, why a P.ohibition Hhould 
not no to the Arches, to ftay the Biſhop of London from 
bal eet tha Suit began there, for a Penſion due from 
2. Gouch, as Archdeacon of Effex. De faid the Livel had tet 
forth, that the Archdeacons of Effex for the Cime being had for 
many Pears ufed erterior Jurisdition tn granting JD0bate of 
Wtlis, and Letters of Adminiſtration; and that in Confinera- 
tion of this there became due a pearly Penſion from the Arch- 
Deacons OF Effex to the Biſhops ef London; whith Penſion, as 
the Libel fets forth, the Archdeacons of Effex tenentur folvere. 
So that, he faid, the Libel onlp charged, that there was fuch a 
Right, without fetting out any particular Wanner, in which the 
Right became due. Me then obferved, that there were Sehe- 
duſes annered to the Libel of Ertraks out of Begiſters, and 
other antient CUritings, wherein Notice was taken, that uch 
a Penſion was ex antiquo debit’ & de jure confuer’. Wut neither 
in thele, be faid, was there any Mention made, how the Penſion 
became Duc; only that in Fat it was Due, and that tt was an 
auticnt Payment. De took jotice, that the ſetting out thele 
Prefs was accowing to the conftant .ocecding of their 
Courts; andindeed no other Proof can be allowed, but what 
is fet out in thts (Uay; and thts ts calied the Subfidium Probatio- 
nis. However he oblerved, that D2. Gouch had thaught proper 
to picad, that no (uch Penfion was due Crime out of Wind; 
and upon this has obtained a Rule to thew Cauſe fo2 a JD20htbi- 
tion. But 2. Hinchman faid, he hoped, it thould be difchar- 
ged. De faid, the Authogity of the Books was clear, that the 
CEcciefiattical Courts map hold Plea of a Penſion, even bp J920- 
fcription, if fuch Preſcription is not controverted; and fo ts 
2 Inft. 491. and Salk. 58. But in the poefent Cafe he obferved, 
that the Wifhop had not fet out any Citle to his Penſion, much 
leſs had he fet out any peeltriptibe One; and therefore the D.’s 
Plea was bad in contraverting ſuch Pereſcription. He ſaid, it 
might be objected poflibiy, that tt was neceflarp, that a Citie 
fhouid be fet forth; but t€ that ſhould be admitted to be neceffa- 
ry, the THant of fuch Watter could only be taken Advantage of 
upon an Appeal, and not upon a Prohibition, for the Force of 
fuch Dhjetion onty 1s, that the Pꝛoceedings are inverfo ordine. 
But 992. Reeves on the other Stde argued, that tho’ the Drs. 
Rule was right, that the Cecletiaftical Courts map hold Plea 
of a Penſioñ, where the Citie ts by Preſcription; petit was a 
Rule equally known, that where ſuch Peeſcription is dented, a 
Pꝛohibition Mall ga pro defectu Triationis. Che Forms of the 
prelent JProceedings, He faid, were Dawn tn a Verp artful Man— 
ner, in ower, that this ſettled Diſtinttion of Law might be eva- 
ned. He aid, tt was not pretended by the Withop, — any 
om⸗ 
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Compofition could be found, by which this Right was to be 
fupported, Che only Citle then could be a JOrelcription. Che 
Biſhop, he ſaid, was unwilling, that fuch a Citle Hould be tricd 
bya Jury; and therefore has taken this Wethod to Cet forth na 
Citle at all in bis Libel. be was forced However to dit 
cover bis Citle tn the Schedules annered to the Libel; anv 
that appears to be founded merely upan Cfane. Che Doc— 
to2, be fatd, has himſelf admitted, that the ots of the 
Ertraés are, that the Penſion was ex antiquo debit’ & de jure 
confuet’?; but he obferbed, that there was an Award fet out Itke- 
wife, by which this Matter would more evidently appear; for 
there tt ts erprefiy faid, that the JDenfion was due Cime out of 
Mind. Co the Watter fo appearing upon the Libel, and the 
SHchedules annered to it, the Defendant has pleaded, that there 
was no fuch Cfage. Che ECcclefiaftical Court, he latd, has 
received this Jlea; and by that Have admitted it to be a pro- 
per one. Accordingly he hoped the Peohibition ſhould ſtand. 
Che Court fad, tf this Right was once founded upon a Com- 
polition, it would be hard, that they Hhould ftop the Eccleſiaſti⸗ 
cal Court from Proceeding, becauſe the Compofition is tuft. 
Che Wows in the Ertrats out of the Regifters, and even in 
the Award, they faid, were only general Crpretlions, that the 
Payment had been anctently made, and therefore tt 1d not ap- 
pear to them, that the Suit was founded upon uch a Citle, 
a5 the Common-Law calls a jd2elcription, SC the Libel was 
too general fo2 want of a Citle to the Penſion being alcertatn- 
ed, they fatd, the pooper Remedy was by Way of Appeal. And 
accordingly diſcharged the Rule fo2 the Prohibition. 


Porter and Jones. 


The Time OR Rule to thew Caule, why aTeftatum capias ad Satisfaciendum 
— out ſhould not be quaſhed, 992. Strange ſaid, that two Excep— : 
Neltatum. tions had been taken to it; ane, that there was no Capias directed | 
to the Sheriffs of Middlefex, before the ſuing out of the Teftatum; 

the other, that the Money had been levied upon an Elegit, be- 

fore the fing out of this Crit. But in anſwer to the firft of 

theſe Objections, he obferved, that it was Cettied about thoee 

Pears ao, tn the Cale of Stone and Stone, that the Capias in Mid- 

dlefex, AND the Teſtatum capias might be taken out both together. 

And to the Cecond Objection, he tatd, that there was no Return 

to the Elegit upon the File, and therefore there could be no 

Notice taken of what was Done upon that; and it was not the 

ſuing out of the Elegit, but the Crecution of tt, which would 

be a Bar to the Capias ad Satisfaciendum. Wut 992, Reeves on 

the other Site fad, that poflibly the At of ſuing out of the 

Elegit would be no Bar to the Capias (tho’ Serjeant Chappel, who 

Was of the fame Side, cited the Dpinton of 1020 Coke, 2 Cro. 339. 

that even that would) but pet de fad, that this Court would cer- 

tatnip never fuffer a Dan to take a Double Satisfakion, becauſe 

bp Accident the firft Crit might be loft, o2 fome other Ching 

might hinder, that the Return to the firft Crit could not be 

filed, Wut the Court ſaid, that the Oefendant ought to * 
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moved, that the Return to the Elegit might be filed. However 
thought tt proper, that this Watter Hhould go before the Maſter 
to fee what was Done upon the Elegic. 


Anonymus. 


i ile Mary Freeman was brought up by Habeas Corpus, from what thai 

the Miork-houle, where fhe was committed to Dard La- be — be 

bout, as taken upon a priby Search, for being an idle and om 

Difezderip Perſon, without Wail and Aainprife, there to re- ; 

matn, til the nect Quarter-Seflions. Apon this he moven 

either to be batied o2 diſcharged. And Lecaule the Court con- 

ceived it ta be a Matter of Difficulty, they appointed a Day, in 

Which tt Hhauld be particularly (poke to. And now M2. Strange 

argued, that the Commitment could not be maintained. Che 

only Statute, he ſaid, which there feemed to be any Colour ta 

found this Commitinent upon,was theStat, 7 Jac. 1.c4. and the 

material Claule tn that Stat. was the sth Sect. Wut, he fatd, 

the whole of this Sect. he fubmitted it, was repealed by 29th 

Sect, of the Stat, OF 12 Anne Stat. 2. c. 23. and therefore this Com⸗ 

mitment could not be maintained tn the very Subffance of tt. 

But however that might be, he fatd, there were great Creep: 

tions, that might be taken to the Form. In the fir lace, 

he fad, tt no where appears tn the Commitment, that the 

Perfons ſigning it were Juftices of the Peace. He oblerved 

if this was to be taken to bea bare Commitment, he Mould ſub— 

mit it, that this Objetion would be fatal. In the Cafe of The 

Queen and Clark, the Ocfendant twas cammitted fo2 taking up 

Money upon Wills on the Gitualling-Office, that were counter- 

feted; and the Defendant twas dilcharged tn that Cale; be- 

caufe it DID not appear, that Stt Thomas Withers, who commit: 

ted him, was a Juftice of Peace. Me laid, tn the Cale of The 

King and Rainsford, Mich. 3 Geo. 1. this Cale of The Queen and 

Clark Was Cited, and the Oefendant dilcharged upon the fame 

erception. Wut however he tnfifted, that this Commitment 

mas to be taken ta be a Convitton, and then this Exception 

would unqueſtionably be good, Andto thew, that this mutt be 

a Conviction, he thought, there was Dccafion to ule no farther 

Argument, than to confider the Severity of the Puniſhment, 

namely, thatthe is ordered tobe kept to hard Labour, without Bail 

02 Wainpfle, to the nert Quarter-Seflions. be then ablerved, 

that the Form of this Commitment was bad upon another Ac- 

count, fo2 the Fass being not fet out tn the Commitment, which 

proved her ta be an tdie and diſorderly Perſon. And ta thew, that 

Commitments were bad, fo2 this Reafon he applted the Cale 

in Vaughan 135. He (aid likewile, that it na where appears 

upon the Commitment, that there was any Cilarrant to found 

the privy Search upon. And it this twas to be taken to be 

a Conviction, that would be a most clear Erception. And be- 

‘fides be obferbed the Cime, which the Juftices have ordered her 

to lie under this Commitment, ts by no Deans warranted bp 

this Statute. And therefore for thefe Reafons be hoped, the 

ſhould be diſcharged. 992. est anv Serjeant DVarnel arn 
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on the other Side, and fatd, that they ſhould fubmit tt, that the 
Commitment was good both in Form and Subitance, Chep 
fatd, thep were bp no Deans for allowing, that this Commit: 
ment can only be maintained upon 7 fac. they thought tt well 
might upon the 6th Se&. af the Stat. Of 12 Anne beforementton- 
ed. Chis Section indeed {peaks only of Rogues and Caga- 
bonds; but a oman, who ts tole and diſorderly, might well 
come under the Delcripttoan of a Rogue. And fo ts Dalron 
23. 209. Gut if this fhould be given up, they obferved the 
Commitment might ſtrictly be matutained upon the Stat. of 
4 Jac. Chey ſaid, tt mutt be allowed, that this Part of the sth 
Se&. of the Statute of Jac. relating to the privy Search onip 
mas repealed tn the Danner, that has been mentioned, Wut 
that was only one Method the Juftices have of taking Notice 
of theſe Sort of People; the Juftices map fend for them bp 
theit particular CUarrant, 02 they map have them before them in 
Other Maps; and then they may put in Erecution this Claule 
of the Statute. Coa the fir Objetton then that had beentaken 
to the Fam of the Commitment, they obſerved, that this was 
to be taken to be a bare Commitment. Chey did allow, that if 
the Statute had required the Perſon fo_committed to undergs 
the Puniſhment of betny whipped,fuch Commitment would be a 
Convition. Wut where the Puniſhment ts only hard Labour, 
it ig otherwiſe. Andto this Purpoſe they applied an expreſs Cale 
out of Sid. 281. Gut beldes thep obferved, that if this tas aCon- 
Dition, it ounht to habe heen bought up bp Certiorari; and there 
is no other Wethod of taking Advantage of Errors in Watters 
of that Mature. And then, if this was to be conſidered but a 
bare Commitment, there was no Colour for the Crception 
that has been taken. Jn all arrants, that are figned bp the 
Judges o2 the Secretaries of State, there is na Motice taken 
of their Offices. Wut beſides, if this was a Fault in ttfelf, 
it was Helped by the Return, for the Return ets forth that 
they were Juftices, and there were ten of them in umber. 
Qnd to thew, that the Return would cure this, the Cafe tn 


a Show. 182. was cited, and itkewife the Cale of The King and 


Gibfon, Pafch. 1715, In which lat Cale the Defendant was 
committed for not pafling bis Accounts; an Exception there 
was taken, that it DID Not appear Upon the Commitment, that 
one of the Juftices was of the Quorum. Chat Crception would 
clearip have been bad, tho’ cven in a Commitment, if the Fault 
could not have been cured; but there it was Held, that it was 
cured by the Return. Co the fecond Erceptton in joint of 
Fo, thev laid, the Mods of the Commitment were accord⸗ 
ing to the Direction given by Lord Coke, tn his Comment upon 
this Statute, 2 Inft.730. Che third Exception thep faid would 
be anfwered by confidering, that this was no Convition. Ano 
as to the laf in relpedt of the Ctme, which he is ta lay under 
the Commitment, they aid, a much greater Objection would 
have been taken, if no Cime had been mentioned; for then it 
would have been a Commitment for Life, and clearly bad. 
Wut they fatd, the prefent Cime might be jultified fo two 
Reafons; one, that tt is tn ttfelf a very moderate JPogtton of 
Cime; the other, that the oth Sect. of the Statute at 

4 ; etore⸗ 
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beforementioned, has preteribed this Cime in another Inftance; 


which might be a good Direction to the Juſtices in thts. Che 
Court declared their Opinions to be, that this Commitment 
could not be maintained upon the Statute of Anne; for that 
Statute deſcribes only one particular Hoyt of tole Perſons; but 
the Commitment ts of the pefent Perſon, as being an ile Per⸗ 
fonin general. hHowever they thought it might be_well main⸗ 
tained upon the Statute of Jac. Chey fatd, the Statute bas 
in the Beginning of it provided, that CUork-houſes thail be e- 
rected bp the Juftices, where tole and diſorderly Perſons Mall 
«be fent; and tf no moe had been ſaid, they hould have thought 
it veafonable, that the Juftices Mould have a Power to com⸗ 
mit to them. Wut belides the (ods, which gives them a Power 
to commit fuch idle and diſorderly Perfons as are brought be- 
fore them upon a privy Search, there are thele general CUords, 
Chat the Juftices hall commit thoſe that are brought to thent 
at other Times. And they thought, the Jutent of the 29th Sect. 
tn the Statute of Anne only was, that there Mould be no moe 
fuch privy Searches, as the Statute of Jac. appointed; but the 
Att Direts, that there thall he another privy Search. As to the 
firſt Dbjeition in Point of Form, thep fatd, they thought this a 
have Commitment with Puniſhnient; andin fuch Cale tt could 
not be neceflary, that the Commitment ſhould be figned. Ca 
the Cafe of The Queen and Clark, they obferbed, there was a 
manikeſt Fault in that Commitment, for its not being ſaid, 
that the Defendant knew, that the Will was forged; and there- 
fore that Cale could not be of much Authowty. And as to the 
Cafe of The King and Rainsford, they fain, that was a Conviction 
fo2 Keeping an Alehouſe; and therefore that could not be ma- 
terial neither. Foꝛ in thofe Cafes, they faid, it undoubtedly 
muft appear upon the Face of the Commitment to be figned. 
But however they inclined to be of Opinion, that if this was a 
Fault in wtlelf the Return could not cure it, Co the thee 
jaft Exceptions they thought, the Countel againt the 2iloner 
Had given a clear Anfwer to them. Che thee puifny Judges 
{ikewife obferved cach of them fomething in particular. Judge 
Page ſaid, that the Commitments to thele infertor Priſons. 
ufed in general to be thought ta be illegal, and particularly 
thofe to New-Prifon; but becaufe the Malis of the County 
©Oaols were found to be too tmail for the Priſoners, thofe 
jOufons were confidered by the Judges, as part of the Countp 
@Oaols; and upon that it is, that the Comnifion.of General 
®Gaol-Deltverp extends to them. Wut pet he thought, ud one 
could commit to thele Tork-houfes, but the Juftices of the 
JPecace. De then obferved fome Ching in velation ta theſe le 
and dilorderly JOerfons, that. he thought at Common Law thep 
might be bound ober ta their Good Behaviour, Judge Probyn 
obferbed, that this CGarrant would have been good upon tits 
Statute, even tho the Cows, relating to hard Labour, bao 
been lekt out, and upen fuch general Commitment of the De— 
fendant, as being an {dle and diſorderly Perſon, the Oaalor 
would have been juſtified tn intlicting the uniihhment. Anu 
Judge Tee faid, that he was of Opinton, that any Conftable, 
as well eS Auflice of Peace, might Have committed an tole 
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Vide 358, 


and diſorderly Perſon before this Statute, tf he did not find 
Surety for his Good Behaviour, and fo ts the erprels Au- 
thority of 13 Hen. 7. 10. And he oblerved, that the Direition in 
the Ad, that fuch Werfons ſhould be kept to Hard Labour, ts 
not properip for Puniſhment, but for the mutual Wenefit of 
the Publick, and the Perſons committed, that they Mould live 
by theit own Jnduftry. Accowingly the Court ordered the 
Pꝛiſoner to be remanded. And the nert Day the Chiet, Ju— 
ftice faid, that he had fince confidered of thts Cale, and tn look⸗ 
ing over his Motes, had founda Commitment worded exactly 
as the prefent one was, in one Part of it, and in that Part helo 
nooo. Che Mame of the Cale was The King and Symonds, Mich. 
13 Will. 3. Che Defendant was committed there bp one Parry to 
New-Prifon, a8 an isle and diforderly JPerfon; becaufe he was 
found in a fulpeted Bawdy Houſe. Che Court Held there, 
that i€ the Commitment had been ta generai, tt would have 
been good. However upon an Affivavit of the Fat, he was 
committed to the King’s Bench Priſon. Me fatd likewiſe, that 
there was another Cale very material to be mentioned, rela- 
ting to another Joint in the former Argument; and that was 
the Cale of The Queen and Elderton, Hill. 2 Anne, there the lar: 
rant did Not appear to be figned by one, who was a Luſtice; 
Held, that that was not material to appear upon the Face ot 
the Tarrant; but pet, that the Officer mut return this upon 
the Habeas Corpus. 


The King and Huggins. 


HE Chief Juftice now delivered the Refolutian of all the 
Judges cf England upon this Special Clerdit, that hau 
been argued before them. De faid, they were all of Opinion 
cleatip, that the Fat, charged in the Indiément, and found by 
the Ccrdi&t agatnit Barnes, was Murder tn him. Chev were like: 
wife of Dpinton, that the Fat, charged tn the Indictment againſt 
Huggins, was Murder in him; but upon the Fat found in the 
Cierdis, they agreed unanimoufiy, that be Mould be Difcharned, 
The Objections that Had been made_by the Countel for the 
Ling, be faid, chielly were, that the Defendant had the Care 
of the Priſoners entruften to his Charge bp the Patent, that 
was given him of his Dice of CUarden by the late Queen; 
and it was His Duty to have looked over them. The Countel 
obfervend likewile, that tho’ he had made a Oeputation of his 
Dffice, pet the Jury have found, that he was once pretent within 
the Space of fifteen Days before the Death of the Decealed ; 
and then the Rule of Law holds, that in Prefentia majoris ceflat 
poteftas minoris: Chep took Matice, that the Cerdit had found 
an atual Privity to the Durefs in the Priloner at the Gar, bp 
findiny, that be ſaw the Deceafed fub duritie Imprifonamenti predict. 
That (uch privity, barely was fuficient in a Perſon, whoſe 
Duty it was to have relieved Him, they latd, was manikeſt 
from thoſe Cafes which had been put, of a J2urfe laying a 
Child tr an Ohard under fome Beans, anda Kite's fiping 
by and killing tt, where the Wurle is undoubtedly yrs of 
4 A urder, 
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BHurder, And the Counfel ctted a much firenner Cafe than 
this,out of Staundeford 17. and Crompton 24. where the Cafe ts put 
cf a Ban’s kerving a Weak, knowing it to be apt to doa Wil 
chic, and the Weak yetting out, without the Knowledge of the 
Olver, and killing another; in that Cale this ts held to be 
Murder tn the Owner. Che Chief Juſtice (aid, that he thought 
thele Objections might receive a plain Anfwer. De obferved in 
the firſt Place, that the JD2tfoner had appointed Gibbons hig De- 
puty, by en expreſs Claule in bis Patent, which tmpowers him 
to make a Deputy. And when a Deputy was fo appointed, he 
faid, it was nO Wufinefs in Huggins to take any Care of the 
Pꝛifoners; and the whole Power over the Peiſoners was tn 
the Oevuty, cl re aſſumed by the Puincipal. Wut he did not 
think, that ever acafual Giew of the Priſoners, mould be a tuff 
Cient At to Declare the Principals Intent to re-afume this Au- 
thority. Mo moe, than in the Cale of a Oifletlee’s coming ta 
Dine with the Diſſeiſor, that At Hall amount to a revefting 
of the Eftate tn him. Wut tt mu be fuch an At, ag difca- 
hers the Principal's Intent to erecute his Dice in Perſon. 
Co the other Obyeion then that haa been made, that an ac- 
tual Privity to the Ourefs was found in Huggins, he fatd, atl 
the Sudges bad concurred in Opinion, that they could take the 
Seufe et that Ciaule tn the Gerdté only to be, that Huggins 
fate Arne, who was under thofe Circumſtances of Ourels, and 
not that he fa anp of the Circumflances of Ourefs, which 
Arne jap under. Chis was the Senle, he (ald, which they un: 
Derftcod this Part of the Aerdit in. Cho’ there was another 
Clauſe in the Cerdiit, which found expreſs Puivity to one Part 
of the Hurels, which was, that he knew the (Ualls were damp; 
but even there tt 1s not found, that he knew the Koom was dan- 
gerous to ſive in. Heither is it found, that Arne complained ta 
Huggins; but if that Fat had been found, the Chick Juſtice 
faid it might bave been another Duefiton, and that tt might 
habe been a Different Cafe in Huggins, from what it woula 
Have been th a mere Stranger, according to Key. 113. How— 
ever all the Judges Declared, that they would only judge upon 
the Fats found in the Special Gerdict, and net what was 
Evidence cf them. And fo tn the Cafe cf The King and Plum- 
mer, Key. 111. all the Judges vf England Declared, that there the 
Fats found would have been fufficient Cvidence to the Jury, to 
habe found the Defendant guilty of Murder. Wut the Court 
Would not judge upenthat. And the Cale of Dalice, the Chief 
Fuftice fad, was a Cale peculiar to ttlelf; for there the Lat 
declares, What Fats are malicious and what are not. Che 
Chief Juftice then obferved, that the Cale of the Nurſe, that 
has Leen cited, mut be agreed to be Law. But he thought, 
there might be a ſtrong Dijeition made to the nert Cale cited 
by the Counfel. He laid, he ſhould have allowed, that if the 
Beaſt had been a Lton, 02 any other Thing wild and favage bp 
Nature, in the Cale put, it would have been Murder tn him 
that kept it. Lut as the Beat ts ſuppoſed only to have grown 
milchicvous by Dabit, he thought tt a hard Strain. Cio’, be 
fait, je ſhould weil allow, it would have been Danflaughter. 
Che Chick Jultice then ey that the Counfel of the as 
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had made another Point, which it would have been necelary fo2 
the Judges to habe given their Opinions üpon, in Cafe the Ger- 
Bik Had been uncertain, viz. whether a Venire de novo could be a- 
warded. De fain, the Counfel did not pretend to find any one 
Zuthority in the Bocks fo2 tes going ina capital Cale, but the 
Dpinton of Lord Chief Juſtite Holt, fn the Cale of The King 
and Keer, tubich 1s reported in Keyling; pet there a Venire de novo 





did not re. And this Cafe of The King and Keet ts cited tp - 


Low Citef Fuflice Holt, in the Cafe of The King and Plummer 
Befare-mentioned ; there there was the areateft Reafen for a Ve- 
nire de novo gulng, t€ it poſſtbly could go in any capital Cate ; 
becduſe if the Fat had been alCertained one Kay, tt would have 
been Danflaughter ; in the other (Uap, it would have been Mur⸗ 
Der, Pet there no Motice ts taken of this fuppoted former Opi— 
nion. Jez {S$ a Venire de novo fo much as propofed goth. Ac: 
cowinnly be fotd, all the Judges had delivered their feverat 
Thoughts to be, that tf the Cerdté had been uncertain, a Venire 
de novo Would not have lain. Wut they fatd, there was no Oc⸗ 
coſton to deliver a Refolution about it. Dowever the Chief Jue 
ftice ſaid, th Infozmations and Barely criminal Profecutions by 
Indictment, (tis Dery poſſible, a Venire de novo maplie. And fo 
is the Authority of 6 Rep. 14. b. Accoydingly upon the whole Wat 
ter the Priſfoner was ordered to be diftharged. 


Anonymus. 


NE Soloman Nathan Had been brought wp a fen Dars aga 
upon a Return to a Habeas Corpus ; ant becaufe the Cart 


ers of Bank- thought, there was feme Watter of Difficulty in the Com— 


rupcy have 
no Authority 


to Commit. 


mitment, $e was ordered to fe bought up again to Day. And 
now upen the Return the Commitment appeared to be ty the 
Commidisncrs of Bankruptcy, for that the Priſoner had hotert- 
ouaD prevaricated upon his Eramination. th anſwering fich Tn 
terrogatsties, as had been exhibited to htm, telating te bis E— 
fate, ip whey i apscaren, that be bad fent. great Part ef bis 
Cees beyond Sea. And upoh that the Commitlioners Had 
Cominitted bfin td Piſon, till fe ſhouſd make full Oifcovery 
of bis Effects. G2. Fazakerly and 952. Strange now infiffed, that 
this was a tad Commitment. Che snip Statute thet gives 
any Color for it, is the. Statute of 1 Jac. t, 15. 8. Peet that 
Se&. Only favs, that in Cafe the Bankrupt fhati refuſe ta anu— 
fiver, 02 fhail nit fully anfiver fuch Interrogatorzies, as ſhall 
Le anminiffered to bin by the Commifisners, they thall have 
a Power ta commit bith, til De tall better conform himſelf. 
Mow the Cass in che. paefent Commitment are only, Thar 
the Bankrupt has notorioufly prevaricated, which are Cingds of a 
very ole Hinitificatian, And (hdeed it appears, that at iaft be 
Din anfver ; for tt to Cato, that bp his pyevaricaiing, it was 
Mifeavercd, that be had tent great art of bis Cheds beyond 
Seo, Welides tt Wes ſats, that the Interrogatozies aught ta 
Have appeared th habe been in CUtiting; chat it might be Ceen, 
tehethee thep ete proper; aid thoeed tt io te be falpeced, that 
their Etanthatien hag wot proper; fo2 tt te nee (ard, saint 
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fuch Eramination touching bis Cate ; but only in the Courte 
of his Eramination, tm general. Che Countel took Nöotice 
Farther, that the Ctme et the Commitment tras wong ; fe2 
hets committed, ttil be thall make full Difcovery ef his Ef— 
fees ; whereas that pethaps map ve impeſuüble. And fuppofe, 
he was committed fo2 net giving an Acceunt of one Chitin ; 
pet be muft tie, til be gives an Account of all. Ciihereas the 
Caicns of the Act cumht to have been ftrisiy adhered to tn this 
Reſpeſt. And to this Purpoſe twa Cafes were cited out of 
Salk. 348, 351. Che Court were of Opinion, that the Return 
Was ved, fe2 cach of thefe Exceptions. Chevy ſaid, Pꝛeevaria— 
cating was anſwering backwards and forwards, though at 
faft. the jZerty comes toa fettied Anfwer. But if that was 
the Cafe cf the Puloncr, tt was not the Intent of the Parlia— 
ment, that he Hauid be committed. Chen as ta the Interro- 
natates, the Court were of Oginton, that (uch cf the Que— 
fiions, which the Bankrupt refuled to anfwer ta o2 anfiwer 
hot fully Co, Houle be redüced into curtting, before the Com— 
Mifieners could cominit din, and then they ought ta demand 
Gis Anſwer. And fy Judge Page faid was L020 Holts Opinion tn 
the Cale of The King and Tracey, the beginning of King Wil- 
liam's Cime. Ang the Reafon that be nave was, becaule then 
it will appear, whether the Queſtions were proper, and if one 
Of them were improper, be fais, the Priſoner ſhould be Bit 
charged. So tu the Cale of a Cioman of the City of Briftol, 
who betaine a Bankrupt, Lo Holt fat, that upon Requett 








of the Party, be cught to area Copy of the Acticies. Che © 


Chick suftice laid tuo, that he thought, the Antwer to theſe 
particular Queſtions ought to be taken Down in (Uriting. 
Gnd Judge Lee obfersed, that he thought the Interrogator, 
upan Which the Party is committed, ought to ve fet out partt- 
cularly ; thong) be fad, he would nat gtoe an Optnian as 
to that joomnt. Chev fad too, that they thought, the Cinie of 
the Commitment was wong. Ano the Court tad, that it was 
intimated upon the former Motion, Yew the prtloner might 
fitii be continued upsit fis Impriſäanment, by charging him wit 
a nets Commitment. Wut then Serieint Hawkins ſubmittes 
if, thet it appeared upon the Face of the Return, that the 
Vankrupt was gutlty of Felonp ; toz the conceattey ones Ct- 
fers in (uch Cates is mane fo by the Statitte of 21 Jac. 19. And 
therefore be hoped the Pziſoner Mould only te bailed, and net 
diſcharges, according te the Cale of Bethel, Salk. 348. Wut the 
Court id, this eppecrs ontp dy Cdlay of Recital, and there- 
fuze Chcy dicharged che Priſner fram this Commitment ; ania 
r manded Lit, charged with otber Actes, that he was breught 
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Curland and Leeland. 


Vide ante HIS Matter now coming on again, 952. Paunsford fubmitten 
379: ft, that the Appeentice gained his Settlement, notwith— 
flandiig the Statute ef Ann. He Card, his ferving an Appren- 
ticefyip forty Days gained Him a Settlement under the Sta: 
tute of Car. J2ow the Statute of Ann. Does not require thar 
theſe Indentures, Hall be tnratled and amped, but within thee 
Wonths akter the making of them. And therefore the omitting , 
to De this at a Cime, after the Party has gatned a Settle- 
ment, thatl not habe this Retratpet to defeat that, which was 
once valid and efablifhet. Che Chief Juftice and Judge Page 
Beclared fo2 their own Parts, that they thought, the Cords of 
the At too flrang to be got over ; but Judge Probyn and Judge 
Vide pot Lee feemed ta think, that there ts a ftublequent Crprefion 
HH thle — qualifying the general (Uords. Dowever tt 
vod over. 


The King and Kelloway. 


The Manner Scac. F N @ Scire facias upon a Reconnifance again Tatil, which 
of Bail’s they entred into, Conditioned, that the Defendants in 
pleading Se the Pouncipal Aaion thould pay fuch a Sum to the Ling and 
the Prinei.) to the Införmer; the atl pleaded, that the Principal ſatisfecit 
the Hing and the Jntamer, without ſhewing how ; and upon 
thts the Attomey Orneral demurred. Pow the Caunfel faz 
the Ring objecked, thet this Plea involves two Watters, Mat— 
ter of Record, and Watter tn Pais ; and the Wing can oniy 
be fatisficd by Record; and therefore ft was iil, fo2 not ha- 
Ding Diftine Conclußons. Chey fatd farther, that this being 
in the Cafe of Watl contd make no Difference ; for in the fame 
Hap, that Bail may know, that the Recognifance was ſatis— 
fied, they map know tn what Wanner it was fatisiied. And of 
this Opintan twas ali the Court. 


Blunt and Blunt. 


How tet $8) age. R. Wilbraham moved, that the Defendant might and 
yi1l fhall be committed fo2 putting in five intudicient Anftwers, 
confidered ‘HUE IC appeared, that the JOlaint.ff amended His Will, before 
asanew the tind laſt came th; and therefore the Court faid, the Motion 
Bill. wis toa early. Fe an amended Will ts as a new Bill. 
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The King and Hill. 


| a Writ of Error upon a Judgment in an Tnditment of How far the 
Felony, two Errors amongſft others were afigned; one, Cour wil 
that it did not appear, that the Jurp mere returned by the jraement in 
Sheriff af the County ; the other, that the Judgment was gi- an india 
wen againſt one Hall. Che Attorney General fatd, that theſe ment for Fe- 
Were Errors in Law, and therefore he could not confefs them, !ory- 
though tt ts frequent to ta fo upon an Dulawy. Domever he 

had an Authority fram the King not to oppefe the Reverfal of 

the Judgment, tf the Court Hhould think proper to do tt, Ac- 
cordingly the Court fatd, that thele were manifett Errors; and 

upon that reverted the Judgment. 


Ball and Fitzgerald. 


N Rule to thew Caule thy the Defendant ſhould mot he How far an 
diſcharged out of Cuftody for being a Servant to an Am- AMdavic 
baflado2; 952. Reeves (aid, that the Miovds of the AmBavit, up- Ml Pe iid 
on which the Rule tas made, only were, that be was Hired cient or nor 
in Quality of a Oomeftick Servant to the Ambaſſador, and roditchargea 
did What Services He required of him. Wut He objected, Chat Perfor out of 
it was not ſworn, that he atually (erbed the Ambaſſador in Cvtody on 
the Capacity he was hired in. And belides He aid, the ce. pccourr of 
fendant bas filed bimfelf Apothecary inthe AHDavit ; and by AN servanc of 
expreſs Ciaufe in the At, which gives Protection to Ambaſſa- an Ambaſſa- 
Das Servants, no one ts intitled to fuch J otedion, wha ts dor. 
liableto an Ak of Bankrupcy. Che Attomey General on the other 
Side (aid, that by the Defendants filing bimielf Apothecary, 
it Docs not appear, that he was any Ching moe, than a Journey: 
man, and in fuch Cafe he would not be itable to become Wank- 
rupt. Andas to the other Objection, he ſubmitted tt, that the 
Qfidabit Was certain enough. Wut the Court fad, it was 
neceffary, that the Defendant Mould have ſworu, that be ac- 
tualiy ſerved in the Capacity he was hired. And upon that 
diſcharged the Rule. 


The King and Shipton. 


HE Attoꝛney General fatd, that be came to pray Judg- vow far the 
ment againit the Cefendant, for Beaty a Cuftom-houle Court will 
Officer ; but was afraid, the Court could not be prepared ta be cor 
{ct afuitable Fine ; becaufe the late Chic Baron, who was now Pa yy ac 
dead, tried the Caufe, and fo there could be no Report of a Faavir, by 
Fudge. However propofed to the Court, that one of the Judges Reston of 
might be attended with the Motes, that the late Chief Waron she Death of 
took at the Crial. Che Court ato, that thep thought that to te ſudee 
be a Dangerous Wethod,; and believed the only Wethay could 
be to bave Affidavits produced on both Sides. And this We- 
thod Judge Lee (ald, was taken at Lod Prate’s Cime, : 
5 6 


402 Term. Mich. 4 Geo. II. 1730. 





The King and Strudwick. 


How far the U PON a Beturn ta a Habeas Corpus, Directed to the arden 

— — of the Fleet, that the Priſoner was languidus, 952. Peer Wil- 

Corpus re- liams probuced twa Affdavits ftom Apothecaries, (wor ta Day, 

turneble im- that the Priſoner might fafely be drought up; and therefore 

mediatclicet moved f62 ancthet Habeas Corpus, teturnabfe immediate licet 

languidus. Tangnidus ; in O2ber, that he might be charged in Cuſtody with 
an Excommunicato capiendo. 952, Yates on the other Side pro- 
Buced an Affidavit, ſworn pefterday, that the Peiſoner's Life 
would be tn Danger tf he was brought up. Che Court fad, 
that this Alñdavit was by no Beans of fo much Cletght, as 
tie other two; and therefore atanted the Wotton. Cpon which 
he was immediately bought up. And the Excommunicato capi- 
endo {vas read, Direted ta the Sheriffs of London. Accowingly 
tie Court fatd he muſt be committed to Newgate ; fo2 that ts the 
Sheriffs ef London’s PP2ifon. Wut then an Habeas Corpus was 
poniuced out of the Common Pleas to charge Him with 
Aéfons in that Court; upon which he was remanded, 


Anonymus. 
Whom 4 Mandamus {wes moved fo. to be directed to the late Clerk 
Mandamus of the Blackfmith’s Campany tn London, to Deliver over ta 


may be di- che prefent Officer all Publick Books of the Company to the 
* — -prefent Officer. In the Cale of the Cown-Clerk of Scarborough 
if thas (aid, a Mandamus of this Hot was directed ta His CUt- 
pow. Cipen that the Court (aid, that in the Cafe of mental 
Mfficers of a Corporation, they never grant theſe Wotions; but 
in the preſent Cale they did tf. 


Anonymus. 
How far a OTION was made fo2 a Mandamus to be Ditesed to the 
Mandamus Juſtices of Peace for Worcefter, to grant a Licence to a 


willnoclie ftualler to fell Dic. Afidabits were offered to be produced, 

ro compel @ oF the Tuftices Declaring, that they would grant no Licences to 

romaLe any of the Inhabitants, wha fired a Petttion to the WPacita- 

cence, ment for creting a Mlork-houfe there ; and that the Perſon, 
on whale Wedal€ the Wotton was now made, had been a Uidual⸗ 
ict tn the Cown for above thirtpy-fibe Pears. Che Court faid, 
that they never new a Motion of this Gok rated ; but tf 
there was ſuch a Grievance, as is mentioned, another Sort 
OF Wation would be moe proper. 


iS) 


Anony- 
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Anonymus. 


OTION was made, that an eight Day Rule minht be The Courle 

inlarged forerecuting a Crit of Inquiry in Cown up- f Proceed. 
on Account of the Defendant's lwing abowe 100 Wiles off in the preven: a 
Country. Wut the Court refuted the Motion; becauſe the De- gaint an ac: 
fendant appeared to be an Attorney of the Court; and by that tomey. 
was fuppoted ta be always attending here. 


Buller and Lufitano. 


Ms Fazakerly moved to Have Liberty ta take out Crectt- How far the 
A tion, notwithftanding a CUrit of Crro2, upon account Cf Coure gives 
theit having been another Crit of Error in the fame Court, Wperty © 
abated by Warriage. And be faid, the Diſtindion was between Fyecucion 
the {econd CUrit of Erro2 being baoughtin the fame Court, and tit pending a 
another. Co which Purpoſe the Cales of 1 Mod. 285. Ven. roo. Writ of Er- 
and the fame Wook 313. were cited. Che Cafe of Walter and ror. 
Stokoe, tt was (afd, was the fame, Accowingly the Court gave 

dim Liberty to Do tt, 


- Williams and Ogle & al’ Manucaptors of Seagrave. 


O* Rule to whew Caule, why a Oemutrer Mould not be Vide ante 
accepted in a Scire facias againft Wail ; the Cafe was, that 37° 
in ſetting out the Judgment tn the Scire facias, wherein Scagrave 
was the Defendant, dis Mame was Cet out bp calling him Se- 
grave; and upon that the ‘Bail pleaded Nul tiel Record. €o thig 
the Plaintiff joined Iſſue; and farther (aid in his Replication, 
that the Perſon mentioned tn the Judgment, and the Perſon 
againt whom the Scire facias wos brought, was ane and the fame 
Herfon; for the Addition of Which Cows the Oefendant had 
Demurred fpecially. Wut on thewing Caule upon the Rule, 

it was fait, that the Defendant had accepted the Japer-Book ; 
and therefore be was too late in Demurring. Powever M2. 
Draper urged, that the Paper-⸗Pook was delivered back anv re- 
fufed within four Days; and therefore that the Oemurrer was 
regular. Jt was inked on the other Stde, that thefe four 
Daps are only alloted in Pleas of the General Jflue, and noc 

in Pleas of Nul tiel Record. Che Court {ald nothing as to 
this Point; but Declared, that che Demurrer was frivolous, 
decaute thote additional Tos in the Replication were sulp 
Surplulane. Accordinglyſthe Motion was retuled. 


Fuller 
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Vide ante 
358. 


Fuller and Jofling, Executor of Lady Twifden. 


HIS Matter now coming on ogain, tt was infifted by the 
1— DOefendane’s Counſel, that Letters af Attorney to enter 
tp Judgments are bear naked Authorities, not coupled with an 
Fntereft, and to this Purpoſe they cited Ven. 319. in Point. And 
the Conlequence of this, they Catd, was, that the pretent one mutt 
Determine by the Death of the Party. Chey did allow, that the 
Cale of Oats and Woodward was pretty fitong again them. But 
pet they obterved, that two Cates tn Salk. 117. AND 319. might 
he cited in Anfwer to that Authertty; where tt ts held, that a 
Tarrant of Attowiey ta confefs a Judgment given bya Feme 
fale 1s countermanded by her Marrying. Beſides it was fai, 
that tn the Cafe of Oats and Woodward the Judgment was fet 
afine fo2 another Irregularity; fo2 not bringing tn the Recon 
before the Eſſdin-day of the fubfequent Term; and therefore it 
was not neceflary tn that Cale to have Determined the other 
Joint. Wut 492. Reeves and Dt. Filmer on the other Side ar- 
gued; and net only relied upon the Cale of Oats and Woodward ; 
but cited the Cale of Sir John Parfons and Hill, Mich. 13 Will. 3. 
as being very matertal for them. Che Defendant died there 
in the Clacation after Judgment, A Crit cf Crecution wag 
taken out immediately after bis Death, teſted of the precedent 
Germ, when be was thing. On Wotton to fet alide this Exe— 
cution, the Court held it to be regular; and that there was no 
Occaſion fO2 a Scire facias ta revive the Judament. Accordingly 
in the prefent Cale the Court held the Judgment to be regular. 
They Declared, that by the Courle of the Court, all Watters 
entered up Of any Dart of a Cerm o2 of a Gacation followtue, 
Mall have relation to the firſt Day of the Cerm. And therefore 
bp the Reco the Judgment in the pretent Cale appears to bea 

ſudgment, when Ladp Twifden was livtng. A CUarrant of 
Attorney to confefs a Judgment ts undoubtedly revocable in it- 
fclf, either by the Aét of the Law o2 by the At of the Partyp; but 
by the Recowd Judgment appears to have been given, whilſt the 
Authority was tubfifting. Che Chief Juſtice obſerved too, that 
the Cale of Oats AnD Woodward was a full Authority to this Pur⸗ 
pote. Fo, be aid, he weil remembzed, that the Court clearly 
nave their Opinion upon that joint, which relates ta the pe- 
{tent Cafe, befvre the other MWatter was fitrred, Andas ta the 
Cates cited out Of Salkeld, that a CGiarrant of Attorney given 
by a Feme fole to contefs a Judgment ts countermanded by hee 
Bartiane, he fatd, he took them not to be Law in ſuch Cafes, 
where bp the Courſe of the Court Judgment cari be entered up fo, 
as to bea Judgment at the Ctine, when fhe twas cle. Accowingly 
ie the whole Watter the Court refuted to {et akde the Judg— 
ment, 


2 ‘Term: 
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Edwards and the Sword-blade Company againf# Dempfey. 


fg R. Reeves moved, that a GUxit of Crro, baught up, How far a 
ona Judgment in Ireland, might be amended, hp Writ of Er- 
Striking out the Mame of one of the Plaintiffs in ——— 

it. Che Cale was, that the Aition was brought in o°*™” 
the Court below againſt one Sir Francis Edwards and the Sword- 
blade Company f02 a Matter, which it appeared bp the Recow 
the Defendants were Jointenants in, Sit Francis died, and pet 
Mary Edwards, as Dette to him, joined in the Grit of Crroz 
With the other Defendant. Cypon which 2. Reeves founded 
this Motion on the Statute of 5 Geo.1. c.13. He faid, he at 
allow, that before this Statute the Court alpen refuted to a- 
mend CUrits of Crre2 on the Part of the Perſon binging it; 
hecaule the Amendment tended to the reverfing a Juonment. 
But this Statute vequires, that all Writs of Crroaz fhalt be 
amended in any Matters, wherein the CUrit of Crroz varies 
From the Recon below. And in the prelent Cale the Crit of 
prroz does fo; becauſe Mary Edwards has joined in tt, as Deir 
teat Francis; whereas tt appears by the Record below, that 
ought not to have done it. Che Chick Juſtice ſaid notwith⸗ 
ffanding, that there are Come Cafes even now, wherein Writs 
of Erra2 Hall not be amended; and mentioned a late one tn 
this Court, where Judgment was again Cwo, and the Cait 
of Erre2 bought by one; Hels not ta be amendable, Hhowever 

the Court made a Rule to thew Caufe. Vide poft 


The King and Wifeman. 


OTION was made to fuperfede a Writ of Mandamus, £02 vide ante 
it is being Dawn up Difierent from the Rule, which it 402. 
Was grantes upon. Che Form of the Rule was, that a Manda- 
mus ſhould be Directed to the Defendant to require him to deli— 
ver over toa one Martin, that was newly chole inte the Office of 
Cown-Cicrk tn His Room, all publick Books of the Black- 
Smith’s Company; but the Fo2m of the Mandamus was, that 
the Defendant thauld Delther aver ta the Company ail uch 
Books. 992. Strange on the other sine ſaid, that accorpug te 
5 Hts 
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his Bemow the Rule was moved for tn the Fon which the 
Mandamus 18 draun UP in; and therefore he paved, that the 
Rute minht be amended. Me fatd too, that the Office of Cown- 
Clerk tn the preſent Cale 1s an Office at CAl only; and there- 
fore undoubtediy the Mandamus gught to be Dawn up tn the 
Mater that tts. Che Court (aid, the Mandamus muft be 
Drawn up accowing fo the Form of the Rule; and the amending 
the Rule will not make the Mandamus tight, which was mong 
at firft. Aecorngiv ſuperſeded the Mandamus, though they did 
agree, that as the Cown-Clerk tn the prefent Cale was not a 
fixed Délicer, the Mandamus muft be Dawn up in the Form, 





Which this was. 
| Anonymus. 
How far a R. Filmer moved, that a Judgment, finned by Default in an 
sige bo Information, might be fet afide, for its being entred up 


re eee’ contrary to the Anreement of the Parties. Che Fait was, that 

pounda Pro. aN Information bad been granted againſt the Party for fining 

fecution. a Certificate, that fuch a JOcrfon tas altve, when in Fat he 
was Dead, by which the Diltton-Wank were defrauded in paying 
Sums of Money tn Purſuance of ft. However upon Applica- 
tion to the Company they agreed, that tn Cafe the Oefendant 
would appear and pap all the Cofts, no farther Proceedings 
ſhould be had upon the Jnfoxmation. Che Defendant accor0- 
ingly DID appear, and offered to pay all the Cofts; and then the 
Company talked of new opolais, that the Defendant Mould 
procure a Pardon; and becaule the Oefendant infifted upon the 
firft Agvecinent, they ſigned their Judgment. Cpon this State 
of the Cafe, the Court fatd they were of Opinion, that the J 
greement was tilegal; tn that a J920fecuto2 can by no Weans 
juitify the making up a Peoſccution. Wut if the Agreement 
had been a valtd Agreement, och would never have afifted in 
ſtitling the Proceedings upon fuch an Information; but would 
have left the Parties to their ogdinary Remedy by Cay of Aétion, 
fo2 the Wvach of it. 


Anonymus. 
How far the R, Wright moved, that two diftint Adions of Falle Impri- 
Court will fonment, bought againſt a Bailiff and another for erecu- 


not direct, 


that two thay the fame Proceſs, might be joined tonether. He did allow, 
CaufesofAc- that he knew of no erprefs Rule which the Court had even made 
tion fhall be OF this Sort, where the Aéions are brought againſt diſtintt Per— 
join'dinone. fons, though they frequently do it, where diftint Actions ave 
bought ayant the fame. Wut pet, he ſaid, in the Cate of 

Johnfon and Kirby, Trin. 4 Geo. 1. a Ching of this verp ature 

was prepoted bp the Court, andconfented ta. A Man there had 

hounht two Ations of Falle Impriſonment again a Jüſtice of 

jPeace and a Perſon erecuting the Juſtice's Ppocels. Che 
paincipal Point tndeed in that Cale was, that the Oefendants 

payed, that the Plaintiff might be ailpaupered, Che ig 094 

1 ¢ 
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Were of Opinion, chat ſuch Motion was tua fate; becaule Fue 
Was joined. Wut pet they propofed at that Cime, as a Watter 
moe beneficial ta the Oefendants, that the Plaintiff ſhould con: 
fent to join both Actions in one, and he info. Che Court fair, 
that they belteved no Rule of thts Bort had ever been made; 
and therefore refufed ta make Cuch a one tn the prefent Cate. 


The King and The Bailiffs of Ip{wich. 


errant Chappel moved, that a Citit of Mandamus might be How far the 
tuperfeded, which required the late Wailiffs to Cwear Court will 
Dit William Barker and another, inte the Dffice of Batliffs of Pox une. 
this Corporation; fo2 that there ought to have been feveral oranda. 
Writs of Mandamus, requiting cach of them to be ſworn tn df mas. 
ftintipy. De fatd, tn the Cale of the Borough of Andover this 

was held to be directly neceffary, where Quo Warranto’s tyere mo— 

ped fo2 upon Account of certain Perſons itlegally erecuting the 

Offices of Aldermen there. It twas urged farther, that the Cale 

might be, that one of thele Perſons were duly eleted, the other 

NOC; and pec if this CUrit ts good, both muſt be ſworn in upon 

it; to which Purpeſe was cited a Cafe tn Salk. 434. tn Point. 

And beſides it was tnfiffed, that this bery (Urit of Mandamus av- 

mits the Dffices of Batliffs ta be diftin& ; becaufe the Cio20 Bal- 

livits uſed all though the Crit in the plural Mumber. Che 

Court ſaid, that they toog tt, the Office of Watitfis vf this Cor⸗ 
poration was but one Office; and if fo, it was certain there 

ought to be but one (Arit of Mandamus. And this diſtingttiſhes 

the prefent Cale tram that of the Borough of Andover. Wow- 

ever they fad, tt was a Rule with them, never to fuperteve a 

Cirit, but fo2 a mantfett Fault in it. Accordingly refuled do⸗ 

Ing it in the prefent Cate, : 


Decofta and Cartwright. 


The King and ‘The Inhabitants of King’s-Fare. 


R. Reeves came to 5 Caule, why an Order of Seſſions, be os 
quaſhing an Dyvder of two Juttices, fhould not ve quathed | or77.6°"* 
itfelf. Che Cale, he aid, was Cpectatip trated, that one Benja- 2 se&lement 
min Fofter’s tented a Cenement for thee Pears, of the pearip by paying to 
Clatue of 111. ros. tn the Pariſh of King’s-Fare, and pata ‘all the Poor's 
Tares there tu his own Right, but the Mame of Richard Coates, Rates 


that 
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that rented the Cenement before, was continued tn the Books 
of Rates. Upon this State of the Fatt the two Juſtices were 
of Doinion, that Fofters gained no Settlement tn this arith ; 
the Sefions differed in Opinion, and accordingly tent hint 
there; and which of their two Opinions was rinht, was the 
refent Queftion. 952, Reeves ſaid, he did allow, that the 
020s of the Statute of 3 & 4 Will. & Mar. rx. Do feem ta 
require, that a Perſon, renting a Cenement under tol. per Ann. 
fhould be charged ta the Caves as well as pay them, before he 
hall gain a Settlement by fuch Payment. Wut be fubmitten 
it, that if fuch Doule was only rated, and not the Perſon living 
fit, pet by [Payment of the Cares, fuch Perſon would therebp 
rain a Setticment. And he ſaid, it would be a Ching oF the. 
mot dangerous Conlequence, that Officers of Pariſhes Houle 
be able to hinder Perſons gaining Settlements, by leading their 
ames out of theit Pariſh-Books. DE this then was not abſo⸗ 
lutely neceſſary, he fad, the peefent Cale was attended with the 
ſtrongeſt Cireumftances, that any Cale could be attended with; 
becante tt is erprefiy ffated, that Fofters paid the publickh Cares. 
and Levies tothe jPartfh-Dfficers for theee Pears together in bis 
own Right. Wut the Chtel Juffice fatd, it ts not fated, that 
the Officers knew, he patd them tn His own Right; they might 
poſſibiy have thought be paid in Right of the former Occupter ; 
anu confequentiy the receiving the Cares of htm, could by no 
ABeans be fuficient. And Judge Page obſerved, that tho’ Foſter'g 
Maine Had been entred in the Book ; Bes that would not be fufti- 
cient at this Day; becaule a late Statute has provined, that 
Aotice tall be publickly read in the Chuceh of alt Cuch ierfons 
coming inte Partſhes, before they hall gain Settlements bp 
contributing to fuch publick Charges. Accordingly the Court 
ordered, that the Order of Setlions, quathiny the Dever of 
two Juſtices, ſhould be quathed itſelf. 


The Dutchefs of Marlborough avd Whitmore. 


he an Aition upon a promiffory Mote, after Iſſue joined, 292. 
Reeves moved, that the Declaration might be amended, bp 
faptiuy the Promiſe to be made to the prefent Outchels, whereas 
in the Declaration it 1s laid to be made to the late Duke, and 
the Aition bought by the Dutchels, as Crecutric to him. be 
faid, all was tn Paper, and therefore he hoped, this Motion 
was not too fate. Che Court fad, that this was a very Cpecial 
Amendment; becaufe tt would alter the bery Mature of the 
Aftion; and therefore only made a Rule to thew Caule, tho’ No— 
tice was given of the Watton. 
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The King and The Inhabitants of Gonerfale. 


R. Fazakerly moved to quaſh ſeveral Orders of Juices of The Forms 

Peace. Cie fir was in this Form. Wef-Riding tn theCoun- which are 

ty ot York. Co the Church-wardeng andDverieers of Aftwick ino Peo 

the fain Riding, ta remove, and to the Church-wardens and ders of Res 

Duerleers of Gonerfale tn the North-Riding ta receive. CGhereas moval. — 
Complaint has been made untae us, two of bis Majeſty's Juſti⸗ 
ces of the Peace, Quorum unus, fo? the {aid Kiding, bp the 
Church-wardens and Dverleers of Aitwick tn the fatd Riding, 
&e. Che Exception taken by him was, that tt na where appears 
that the Complaint was made to the Jultices of the Weift-Ri- 
ding; and as the Complatnt appears ta have been made by 
Perfons of the Weft-Riding, ft ought ta have appeared, that 
the Juftices, to wham the Complaint was made, tere iike- 
wife of that Riding. For the Ridings tn Yorkthire are taker 
Motice of tn the Latv, to be equail diftint as Counties. Wut 
he obſerved, that according to the Rules of frit Conflrudion, 
the Juſtices appear to habe been of the North-Riding. Sor 
the firtt Mods, faid Riding, tn the ſecond Claufe, are Cons 
of Reference; and confequentiy mu relate to the laf Autece- 
pent, which was, tie North-Riding. 952, Reeves on the other 
Hide anlwered, that thoſe (ows of Reference ought to relate ta 
the (ies Weft-Riding in the Margin. Wut the Court were 
of Dpinion, that the Confirudton, which 992, Fazakerly put upon 
the Tos, was the proper Conftrumton; and accowingly 
quathed the Dyer. Che Objetion then that he taak, to the 
other of thefe Dyers, Depended principality upon the Times 
in which the feveral Dyers appeared to have been made. Che 
Myer that has been (poke of, was made on the eighth of 
Odtober, 1724. which was for the Removal of the Cite and 
Hilden only of one Auftin Stonan. On the twenty-eighth, of 
April, 1727, an Der was made for the Removal of Auftin 
Stonan HimlelE ſingly, from Meldix to Aftwick ; and upon an Ap- 
peal, thig Ower was confirmed on the thirtieth of April, 1728. 
And in Purſuance of this Order, another was mave by two Ju⸗ 
flices on the fourteenth of September, 1728, for the Removal of 
the (life and Children of this Stonan, to the Place where Stonan 
was {aft fent. Notwithſtanding which thee lak Owers, fo made 
in Purfuance one of the other, another bas been mate by tiwo 
Fuftices, ninth November, 1728. which anly recites the firft D2- 
Der, and (ends the whole Family ta Gonerfale accordingly. Nom 
O92. Fazakerly fubmitted it, that this was irregular; becaute the 
laft Doder, confirmed by the Seflions, was the Order, which 
thefe {utttces Heuld have abided by; and tho at the Cime of 
making that Oder, there twas another Omer adtually tn foree, 
pet, confidering bow fong a Space cf Cime there was between 
thote two Dders, it might jultly be tncended, that from the 
Cime of the fir Dyer, the Joarties hav acquired a Cublequent 
Settlement. Wut 992. Reeves anfwered, that the ſirſt Dyoer was 
confirmed at the Semons; and therefore tt ought to have been 
erpretpy adjudged mn the ſetan Det that be baa GHineD 
5 uble⸗ 
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fubfequent Settlement, Accordingly the Court fatd, that this 
very Joint was Determined about twa Pears ano. And there- 
fore the Court quathed ail the Owers, 


Anonymus. 


How fara — moved fo2 aProbibition te be diteded to theCourt 
Prohibition ot Admiralty, to ay their Proceedings ina Suit fo2 arrefting 
Ties to the a Ship, till oue Part-owner Hould find Security to the other 
Cor ind toanlwer his Share init; the one being willing that the Ship 
Suit againt Mould go a Clopage, the other not. And this verp Wotion ap- 
Ownersof pears to have been allowed in Carth. 27. Pafch. 1 Will. & Mar. 
Ships. Che Court faid, it was certatn, that at that Cime Prohibitions 

were granted in thefe Cates, but fince thefe Courts have been 
Vide pot. allowed to proceed; However made aRule to thew Cauſe. 


Williams and The Manucaptors of Seagrave. 


Vide 364, HIS Matter now coming on upon the Plea of Nol tiel 
378, 403. Record, 992, Draper argued, that however immaterial a Ga- 
riance map be tia Perſon's Mame, pet, when uch Cartance ap- 
pears upon the Record, it map be taken Advantage of. But if 
that was not fo between the Parties themfcives, pet where 
a third Perſon is to be charged, any Gariance certatniy may. 
And even between the JParties themflelves it is certain, that 
ff a Bond had been given by the Mame of Segrave, and an 
Qéton bought upon it by the Mame of Seagrave, the Plaintiff 
muft have been nonfutted. And to this Purpoſe he mentioned 
a known Cale at Nifi prius,-that ik a Petſon declares tn Debt 
upon Bond againſt Peter alias dic? John; and upon Evivence 
the Wond appears to be athen bp the Mame of John, the 
Plaintitf fails tn His Declaration, Wut on the other Side a 
Cale twas cited out of Kelynge, where Marten and Martin were 
hela timmatertal CGlatiances, even upon an Indickment of Digh- 
Creafon, Che Court fai, that they took the Rule ta ve 
eneral, that tuherever the (Uords habe the fame Sound, thoſe 
artances cannot be taken Adbantage of. And therefore, where 

a TUrit of Crroz varies tn ſuch Beſpect from the Record below, 
they thought tt muſt clearly remove itup. Chey did aliow, chat 
in the Cale of Dunmol and Aldworth, the Court were of Opinion 
that Dummol and Dummal were material Gariantes; but the Chick 
Juſtice fad, that he thotight, thofe Sounds were by no Weans 
the fame, Accordingly the Court gave Judgment for the 


plaintiff, 
How far the Yarp and Plea. 
Court will 
Abele a OTION was made, that the Plaintiff might have Liberty 
berty or not to amend jis Oeciaration by changing the Venue after 


tochange Plea pleaded; and the Court accadingty made a Rule to ſhew 
his Venue, Cauſe. 
Vide polſt. 4 Neeve 
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Neeve and Debart. aloe fan, the 
mor kag es 
Ae Judgment upon a pamiffay Mote, 952, Agar mo- ecudona 
ven, that it might be referred to the Wafter to fee what ne Defen- 
Iwas Due, and that upon the Defendant’s paying that, Erecu ery: 
tion might be ſfaid. But as this was after Judgment, the ponafide 
Court were of Opinion, they could net do tt. due. 


The King and Dr. Ward, 


M:&: Strange now argued agai to maintain the Mandamus. vide 252, 
De fatd, he would firft confider the Dbjetion, that had 294 +o. 
been mate to the Form of it; for tf this Crit was not goon 
in that Refpet, tt would be to no Purpole to confider, whether 
the Writ would ite at all o2 not. Che Objetion to the Form, he 
faid, was, that tt is no where mentioned in the Crit, that 
D2. Ward was the proper Perſon to admit 992. Dryden. De 
DID allow, that erprefiy this was no where mentioned; but im— 
pliedly be Tain, tt was ſtrongly. Fo Motice ts taken tn the 
CUrit, that Apvlication was made ta the Dotto to admit 952. 
Dryden ; but that he Minus jufte refuted; and this 19 latd to be 
In Contemptum Domini Regis. jQow he obferved, that this was 
impofttle toa be applied to the Dotor, unlets he had been the 
Perſon, wha was veund to admit Him. Welides he took No— 
tice, that the (Urit Does not abfoluteiy requite the Defendaut 
to admit bim; but if he Does not, ta ſhew the Realon fo2 bis 
Refulal. Chis Watter then would have been a proper Reafon ta 
have returned, that he was not the Perſon, wha by Law was 
bound to admit him. Wut inftead of this be has returnen, that 
He was inhibited by the Archbiſhop; which ts a ſtrong Confetlian, 
that atherwite he ſhauld have thought himſelf bound te havedene 
it. we ablerved farther, that there were manp Prꝛecedents tn 
Tremayne, where fuch exprefs (Uords are omitted; and beſides 
this is omitted in Ven.rro. which is a Pꝛccedent of a Caledived(p 
in Point for the Subltance likewiſe ot this Mandamus. But 2. 
Filmer argued on the other Side, and (aid, that beſides this 
Fault that has been mentioned, there ts another Fault tn the 
Crit, in that tt is not mentioned, that Dryden offered dimfelt 
to the Dogor te be ſworꝛn. And the Return, he (aid, could not 
Help thele Faults; to which Purpoſe he applied the Cale of The 
King and Doncafter. Che Court iad, that it was undoubtedly 
certain, that both thefe Watters mutt be Cet out tn the Mandamus 
erprefiy, c2 by Jmplication; but they thought, the firft was fo2 
the Reaſous that have heen mentioned; and they thought the 
fecond was, becauſe it ts alledged in the (Urit, that Dryden fxpius 
fe obtulit, and 22. Ward refuted him; fo that it cannot be tn- 
tended, but Dryden tendered himſelk ta the Dota. And as ta 
the Cale of The King and Doncafter, they ſuppoſed, there were 
tome materfal Wiftakes in the ame of the CH2paradlton, o2 a- 
ther Faults of the tke Nature; accordingly the Court agreed, 
that the Form of the CUrit was good. $92. Strange then ac 
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on to the Subftance of thts (Urit, and made two Points; one, 


Vide 407. 


How far a 
Prohibition 
will not lie 
to the Eccle- 
fiaftical 
Court ina 
Suit for De- 
privation. 


whether it would lie fo2 D2. Sharp on the Webalf of 992. Dryden, 
in Relpet of 992. Dryden’s being only a Deputy at Gill; the 
other, in Relpet of its being an Eccleſtaſtical Office. Co the 
firft of theſe Points he retted upon Ven. 110. Andas to the fe- 
cond be cited D2. Sherlock’s Cale, where a Mandamus Was grant: 
ed to inftall him into a Prebend. Che Court declared their 
Dptnion, that the Cale in Ven. was tn Point fo2 the fir Que- 
ſtion; and as to the fecond, they would not determine in gene: 
ral in what Cales it lay for Ecelefiatical Officers; but granted 
a peremptory Mandamus unlefs Caufle. 

Note; Chat 92, Strange again mentioned that Non fuit electus 
was no Return to a Mandamus ; cited the Cale of The King anv 
Sympfon, Mich. 11 Geo. 1. where this Point was Determined, 
But the Chief Fuftice fatd, that tn the Cafe of The King and 
Harwood, Trin. the fame Pear, that Cale was Dented to be 
Law; and he took it clearly that it was not. 


Decofta and Cartwright. 


R. Reeves came now to thew Caule, why the Defendant 

Vi ould not habe Liberty to plead thele two Pleas; and 
fatd, that they were directly tnconfiftent one with the other; 
for which very Reafon the Common Pleas refuled allowing 
fuch about a Cerm o2 two ago. Che Court agreed, that the 
Common Pleas had refuted fuch Wottons for tits Reafon; 
but thought the JDatice of this Court was to allow them. 
Accowingly the Rule was made abdblolute. 


Newcam and Higgs. 


Ox Rule to thew Caule why a Peohibition Mould not be 
Direted to fay Proceedings tn the Eccleſtaſtical Court, in 
a Suit BA there againſt a Clerk to deprive Him for 
Offences of a temporal Mature, 952. Reeves faid, He Mould ſub⸗ 
mit it, that the Ccclefiattical Courts hada Rinht to proceed as 
to Deprivation, tho not to Puniſhment. Fo2 the Clerk came 
in bp Womination of the Parton, and not bp Cletion of the 
Pariſh; and therefore was to be confidered, as an Ecclelia— 
ftical Offiter. And upon this very Diffinéttan, he faid, the 
Court went, in the Cale Of Townfend and Thorpe. Serjeant 
Birch on the other Side argued, that the Cale cited was not tr 
Paint to the prefent Queſtion. Fo2 there the Dekendant was 
convitied upon an Jndiement for the Crime he was deprived; 
but here the Cectefiaftical Courts mul trp the Crimes them- 
felves. And he did Cubmit it, that a Convizton upon a legal 
Criat by a Jury, was as neceflary to a Oeprtvation in, thele 
Cates, as it ts ta a Deprtbvation of an Officer in a Copora- 
tian. Che Offences then, that the Defendant was charged with, 
be faid, were keeping a ötſorderly Houle, Poching, and Oun- 
kennets, which fince the Statute they have na Conulance of, 
Che Court laid, that in the Cale of Townfend and a i 
ent ee a 
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was true, that the Defendant was tried upon the Anditment ; 
but that was only by Content of the Parties; fo2, as the Cafe 
came before the Court, nothing of that appeared upon Reco, 
tho’ it did appear, that he was proceeded againſt in the Eccle- 
fiattical Courts pending the Jndlement. And the Court obfer- 
vend farther, that tn the Cafe of Carlifle tt was Determined, that 
a Conviction upon an Jndttment is not neceflary, before a Wan 
cen be deprived of a temporal Office, where the Offences charged 
upon him are again the Outp of his Office. And that was 
the prefent Cale. Accordingly the Court dDifcharged the Bute, 
as to Deprivation, but tet it ſtand, as to Puniſhment. 


Manning and Rooke. 


N a Writ of Error upon a Judgment in the Common How far a 
Pleas, the Erro2 aftinned twas Cant of a Tarrant of Warrant ot 
Attorney. &Certiorari upon this was taken out, and the Chtet Ome, 
FJuflice returned, that there was no Tarrant of Attorney filed 2.2, an in- 
on the Germ of the Placita, nor before interlocutory Judgment; terlocurory 
but that there was before final Judgment. And now tt was ob- Judgment. 
jetted, that this was erroneous, But 952. Parker on the other 
Side argued, that this was no Erroa2; and cited the Cate of 
Loke and Colwood. The Placita there was of Hill. Cerm; na 
Tarrant of Attorney of that Cerm; but there was one of 
Mich. Germ, and held to be no Crre2. So in the Cale of the 
Dutch Weft-India Company and Henrice, Trin. 2 Geo. 2. the firtt 
Scire facias was tn Hill. Cerm; na arrant of Attorney of that 
Geri; an alias Scire facias in Eafter Cerm,; and a Carrant of 
Attowcp of that Cerm; Held to be regular. Wut 952. Robin- 
fon anfivered, that in the prelent Cate the Party was out of 
Court, before the Warrant of Attorney flied; and_ therefore 
the Cales cited did not come up tothe prefent one. Che Court 
faid, that the material Point to be conlidered of was, Whether 
a Warrant of Attorney fo2 Appearance ts neceflary to be filed 
at the Cime of Appearance, and as the Cales cited were in 
Point to ſhew, that this was not neceſſary; they thought the 
Circumftance of the Tarrant’s being filed after interlocutory 
Judgment was not material. Accodinglyatirined the Judgment, 


The King and Lome. 


thas Defendant Had been indicted fo2 refuliny to exerciſe How far an 
the Dice of Conftable, which he was chole into accow- —— 
ing to the Cuſtom of the City of London. And now 952. Abney ort. 
moved In Arce of Judgment, that no ſuch Indiment would person for 
lic. De faid in the Cafe of The Queen and Dacey, Hill. ro Anne, refufing to 
and in att Anonymus Cale, Pafch.11 Anne, two Jnditments of this ——— 
Sort were quahed. And accowingly the Court made a Tule to eee Pad 
ſhew Cauſe. Conſtable. 
Vide poſt. 
5 N The 
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The King and Hoare. 


ne * a N Rule to ſhew Caule, why ah Information in the Mature of 

{hall be in- A Quo Warranto fhould not qo again the Defendant fo2 er- 

tended, ercifinn the Dice of Carden of the Cown of Hull ; 952, Faza- 
kerly fatd, that the Conftitution confiftedD of two CUardens, El— 
Der Bretheen, Pounger Wrethren, and Aiittants, and was ap- 
pointed fa by Charter in 1638. He did allow, that this Char- 
ter provided, that the arden fhould be chofen bp the Goody at 
farge out of the Inhabitants. Wut fo long as any Craces can 
be Han of their Proceedings, the Cifage bas conftantlp been, 
that the CGiardens for the Cime being, the Cider Beethren 
and fir Atiitants, Hould nominate four of the Inhabitants, 
as Candidates fo2 the fucceeding CUardenfhip, a reafynabvie 
ime before the Cleition; and that the Cletien ſhould be bp 
the Body at large out of thefe Candidates fo appointed. Che 
DOecfendant was appsinted as Candidate, and eleited afterwards 
by the Body tn the Wanner that has been mentioned. Ana 
therefore the finale Queſtion would be, whether a By-Law 
Mould not be intended to fuppoat this conftant Uſage, accord⸗ 
ing to 4 Rep. 78. He did allow, that Cafe was not fo ſtrong 
as the peetent one; becauſe there the Mumber of the Elettors 
Was only confined; but here the umber of Perfons capable of 
being elected. However 292, Crowle, who was of the fame Side 
with Him, cited two Cafes, that feem to come up exactly to the 
piefent one; one was, that of Barber and Poper, Trin. 6 Geo. 1. 
Che DQuettion there refated to a Capital Gurwels of the Cown 
of Macclesfield. Che Charter provided, that the Capital Bure 
geſſes ſhould be chofen out of the Capital Gurgefles, A Afage 
there as, and onty fo2 fifty Pears, that the Common Burgefies 
ſhould nominate four of the Capital Burgeſſes, and ſuch Gtage 
was Held good. Che other Cale was that of The Queen ana 
Horner, 11 Anne. Che Queftion there related to a Wapor of the 
Cotun of Marlborough; there tas a Cane of the fame Na— 
tute; and held, that a By-Law thould be fuppofed, 952. Reeves 
on tie other Sine aufwered, that when the Wotion was oꝛrigi— 
nally made, the Counlel for it relied ſingly apon the Charter. 
Chis Afage, that ts fuppoted, they had no Opportunity of 
Denying ; and therefae the Rule for the Information ought 
to be made ablolute, that the Fat may be tried. Che Court 
faid, if the Fat was admitted, they believed, there would be 
a good Deal of Difficulty to maintain the Cfage ; but However 
to aboid Crpence to the Parties, they thaught the beft Tap 
would be to ive the Counfel fo2 the King a Day to aniwer 
the Affidavits ; and if the Fat ſhould then be admitted, to take 
the Opinion of the Court upon the agreed State of it, Accord⸗ 
ingly inlarged the Bute, 


x Yark 


er —— 
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Yark and Keet. 


M3 Prime now came to thew Caule, and faid, that fhe vice ance 
Que Had been made up, and Motice of Crial given, 410 
though afterwards countermanded. And therefore he fubmitted 

it, the Wotton for changing the Venue was now too fate. But 

Jüdge Page and Judge Lee, being only in Court, made the 

Rule abſolute. 


The King and The Inhabitants of Prefton. 


Ce an Order of Removal the Cale was Cpectally fated, How far a 
that a Servant was hired foz a Pear, and before the End Perfon gains 
of his Service, two Inhabitants offered him two Ouineas, if ee 
he would get rid of His Service and leave the arith ; accord⸗ — — 
ing he recẽived the Money, left his Service ſeven Days before asa servant. 
the Pear was up, and os. was Deduited out of His Gages; and 

upon that the Pariſh-Olficers paid the two Outneas to the twa 
Inhabitants. Cpon this State of the Cafe 2. Yates ſubmit⸗ 

ted it, that bere was a manites& Fraud, appeartny upon the 

. Face of the Drader ; and therefoxe moved, that the Dwer might 

be quafjed, which adjudged this to be no good Settiement. 

Acco dingly Judge Page and Judge Lee, being only tn Court, 

made a Rule ta thew Caute. 


The King and Whight. 


A ie Defendant had been convicted at the Old Baily upon att How far the 
Judigment founded on 18 Eliz. 5. fox compounding a JP20- Court grants 
fecution ; and upon moving in Arreit of Judgment, the Chief 2 Corvoran 
Baron and Judge Probyn, who fat there in the Cominiflion, Oe- pai. 
clared, the Exceptions were of fuch a Weight as delerved to 

be confidered in this Court upon a Certiorari; upon which Az. 

— now moved for one, and the Court accordingly grantea 

it. 


Dymock and Chandler. 


Erjeant Chappel now moved, that the Rule might be made vide ance 

abfolute upon Affidavit of Service, and no Caule ſhewn to sro. 
the Contrary. However the Chief Jutice fatd, that he was verp adm J 
untwiliing to make it abfolute; for that he remembered thee 4 3... <, 
Cafes tater then that cited out of Carthew ; where the Court 
Declared their Dpinion, that the Admivaltp-Court bad Juris- 
Ditton in thele Suits. Che firft was that of Plumtree, 9 W. 3. 
Che {econd determined a Cerm o2 two after in the Common 
Pleas. And the third was that of Legrave and Hedges, 7 Anne, 
in this Court, Chere were eight Part owners of a Be 

: 1 





416 Term. Hill. 4 Geo. I. 1730. 


fir had a Wind the fhould go out, twa not; a Recoguifance 
es given by the Str by Tay of Security to the Cwo in the 
Aomiraity-Court, a Libel there uvon that Recognifance; and 
the whole Court Declared their Dpinton, that the Suit was 
regular, however granted the JDohtbition, upon Cerms, that 
they weuld declare tn tt; but feetny the Opinion of the Court, 
be believed they did not proceed in it. Chen as to the Cale 
Cited out of Carthew, he ſaid, if there was any fuch Refolution 
it appears to be a fudden one ; and one Ching is very 
ſtrange in the Report of it, that Low Chick Juſtice Holt ts made 
to fap, that an Aton upon the Cale would lie for one Part— 
owner againtt the other fo fitting out the Ship again the o- 
ther’s Confent. Serjeant Chappel then fatd, that thep had ac- 
tualiy tendered Security tothe Party himſelf, and he had refuted 
acceptin tt. Che Court fata, tf Security thould be tendered 
ta the Court and thep refufed accepting it, that might be a 
Realon potlibly of granting a Wyohibition ; accordingly for the 
prefent inlarged the Rule, 





The King and Huggins. 


Vide ante Sea Fazakerly no argued for the King, and tnfifted chiefly 

350. on the Cafe of Savage and Becham, repo2ted tit 3 Cro. 293. 
and in Moor 597. Che Court however (Garon Commins abfent) 
declared thetr Dpinton, that a voluntary Efcape of a Oaoler’s 
pata could not be imputed as a voluntary Eſcape tn the 
Gaoler himſelk; but he would be anſwerable on fuch Account 
only as for a negligent One; fo2 which Reafon they thought 
the· Puſoner Boy’s well in Erecution again at the Suit of 
the Crown. And as to the Queition, whether this Inkorma— 
tion coulda be maintained, they thought tt well might on the 
Dta ute of Weftminfter 2. befo2re-mentioned. However, as there 
were ather Countel sefired to {peak to the Cale for the King, 
this Watter was adjourned farther to another Dap. And af- 
terwards in Hill. Cerm following the Court gave Judgment fo2 
the Oefendant. 


The King and Heath. 


"The Con- N Rule to Hew Caule, why an Information in the Mature 
raion of ot Quo Warranto fhould not go againtt the Defendant fo2 
concerning taking upon him the Office of Common Council-man of the 
whatPerfons CEity of Exeter, the Cale was, that the Citp of Exeter twas in— 
are qualified coꝛporꝛated in 3 Car. 1. aND the Charter povided, that de cxtero 
fo be clected in perpetuum the Common Council Mhoulo be eleitey de difcretio- 
a Corpora. Fibus Civibus & Inhabitantibus Civitatis predi&’; and further ordered 
tion. that in Cafe any Freeman of the City Mould refule to erecute 
: any of the Dffices within the ſaid City he ſhould be grievoutiy 
punithhen. Che Defenwant was eleited into the Office of Com- 

mon Councilman, being a Freeman but not an Inhabitant; 

and whether this was regular, was the Dueftion, 2, Faza- 

kerly ſatd, that in generat it mutt be allowed to a ee 

I yer 
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where the Inhabitants of a Cown are incorporated, and na 
Jovifion made out of Whom the Officers of the Corporation 
{yall be elected, they mav be eleted cut of the Freemen at large 
as fell as the Inhabitants , and fo was tt Determined tn 
the Cale of the Cown of Hertford, and likewiſe tn the Cale of 
one Powel foꝛ the Town of Brecknock. Che Difticulty then tit 
this Cafe arifes fram the Wows of the Charter, which feem 
to make JInhabitancy a neceflary Qualtficattoan to a Common 
Councilman, Wut as to that he thought the Cows might 
Well he confirued by Way of Diredtton to the Cletors, as 
pointing out what mould generally be moſt proper, rather 
than by Tay of Reftrition, as making this ablolutely necet- 
ſary. Co which Purpoſe the Cale was cited of the Bowunh of 
Truro, where there was a Clauſe, that the Aldermen ſhouſd be 
annuatim eligendi ; the firft Senfe, that bas been mentioned, was 
put upon thefe (Uoꝛds and not the other. Wut what would ef- 
fetually Determine this Dueftion, it was fatd was the ſubſe— 
quent Ciaufe in the Charter, whereby all the Freemen, tuba- 
bitiny o2 not tnhabiting, are required to be punifhen in Cafe 
they do not execute the Offces within the Corpoꝛation. Che 
Court fatd, that the Charter has provtded erprefly in many 
other Inftances, that Elections ſhall be out of the Freemen at 
large, as well as thole inhabiting within the City ; and there- 
fore they thought, the Conftrution of this fubfequent Claute 
might well be Conffrucd reddendo fingula fingulis, that the Freemen 
at large fhould be puniſhed fo refuſing to erecute thoſe Offices, 
Which they ave capable of ; that the Freemen, Inhabitants, 
fhould onty be punifhed fo, refufing to erecute thole Dffices, 
they are fo. Andas to the Uiodg Civibus & Inhabicantibus, thep 
thought, both Qualifications muft concur in the fame Perſon, 
and that the Tews muft be conſtrued by CCap of Reftriction. 
Accowinglpy the Rule was made abſolute. 


Anonymus. 


13 a Wotion of 992. Taylor to juftifty Watl, a Serjeant at whar Per- 
Wace offered HimleiFas one. Wut the Court faid, the Court fons thall not 
of Common JPieas Had lately refolved not to admit any fuch de slowed 
Dfficer for Watl, and this Court had came in to the fame Reſo. 
{ution ; accordingly be was refuted. 


50 Sir 
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Sir Jofeph Jekyll againff Crump. 


How fara Canc. Scire facias Had been taken out of the Petty⸗Bag againſt 
Court of E- Cer-tenants. Che Oefendant pleaded, that he was 
quity Leſſee for Pears only, and not Cenant of the Freeboln, 
by Reafon of 192+ Fazakerly moved, that this Plea might be fet afite, as be- 
its not being ing In Abatement, and not herified by Viidavit. 992. Agar on 
verified by the other Side urged, that ſuch Scire facias could only be brought 
Afidavit. againſt Cenants of the Freehold; and therefore the Plea was 
to the Subffance of the CUrit. Wut Low Chancelior fet the 
Plea alide; and gave the Ocfendant thee Days to plead in 
War o2 demur. 


The Dutchefs of Marlborough and Whitmore. 


Videwae — Matter coming on again, the Counſel for the Main⸗ 
408. Lift tntifted, that the iature of the Action would not be al- 
tered by the Amendment. Foz the Aton, as tt 19, ts brought 
in Right of the Ceftato,, and fo it would be, if the Amend- 
ment was allowed, And this Amendment, thep laid, they were 
under a Wecefity to apply for by Realon of the Defendant's 
Plea; and not for any Fault in themflelves. Chey urged far- 
ther, that tn the Cafe of Bearcroft againt the Hundred of Burn- 
ham, 3 Lev. 347. there was as great an Amendment as this; 
and that after Jue joined. Che Court accordingly declared 
thetr Dpinton to be, that the Mature of the Ation would not be 
altered by the Amendment; and thereupon allowed it to be 
made. And Judge Lee ſatd, that he took the Rule to be, that 
all Ainendiments are allowable, untels adding a ſecond Count, 
WHil the Batter ts in Paper. 


King and Morrice. 


Vide aute HIS Matter now coming on again, 952. Fazakerly armued, 
364. I that the Plaintiff's Evidence had fupported his Dectara- 
tion. Chat the Tarrant in the peefent Cafe was ſuch a one 

as the Bailiff was jultifiable in erecutinn, be faid, was clear ; 

and to this Purpoſe he relied upon the Cate in 2 Cro. 288. It 

this was fo, the ſingle Queſtion would be, whether the Plain— 

tiff Ought not ta have Declared upon the (UOarrant according as 

the Fon of the CClarrant was, o2 whether fuch a geueral De- 
claration, as in the prefent Cale, would be Cufictent. Chat 

fuch a general Declaration wouſd be fuffictent, and that the 
Evidenke Does not vary framit, be fatd, many Cafes might be 

Cited. One he particularly remembed, which Sit Clement 

Werg twas Countfel tn of one Stde, and he himſelk of the ather. 

Che Plaintiff there Declared upon a Mate, as Indorſee to him 

02 Order. Upon Chidence the Mote appeared to have been in— 

Dated to the Plaintiff only, without taping ta him 02 Oder; 

and pet it was peld, that the Evbidence maintained the — 

2 ul. 
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tion. In the Cale of Bithop anB Morgan, Hill. 8. of the late 
Queen, upon Oyer the Wand avveared to have been given ta 
Richard folvendum eidem Ricardo Bifhop; 2nd the Oeclaration was 
of a Goud to Richard Bifhop; pet heid ta be fufictent. Go Mich. 
10 Geo. 1. in the Cafe of Lod Cifcaunt Say and Seal, an Jnden- 
ture was produced in Chidence between 190 Say and Seal of the 
firft Part, one Knight of the ſecond Part, and one Johnfon of 
the third Part; whith witueſſed, that fer barring an Eftate-tatl 
Had granted to Knight, without faptny wha had granted, to the 
Intent, that Johnfon fhould bring a (Urit of Entfry againt him. 
Che Queftion there was, whether the FRame of Lord Say and 
Seal ſhould be fupplicd, and held it minht. Go Serjeant Darnel 
cited a Cate, where a Mill was produced at a Crial at Bar, 
witnefling, that a certain Parcel of Lands were devifen to A. 
and his Iſſue, and another Parcel of Lands to B. and bis Iſſue, 
and in Cale thep Dic with Iſſue, then to another. Che Court 
ordered their Dicer tn that Cafe ta read it, and he read it without 
Iſſue; and held good. Accowingly they ſaid, that tn the prefent 
Cale the Blank in the CUarrant thould be fupplicd, o2 the 
Moꝛrd verfus rejetted, as being inſenſible; and therefore thev ho— 
ped, the Evidence well Cupported the Declaration. Che Court 
thought this a Watter of fame Difticulty; and therefore it was Vide pot 
adjourned fo2 farther Confideration. 





Strudwick and Fither. 


R. Reeves moved, that a rit of Erroꝛ tn the Erchequer⸗ What Court 
Chamber minht be quahed, and that the Plaintiff might met de ee 

be at Liberty ta take out Crecution. De fain, he muff allow, Presto” 
that the CUrit of Erroꝛ was bought regularly; but as ſoon as quam awric 
it was bought, an Agreement was entred tuto, that all JD20- of Error. 
ceedings upon it ſhould be flayed; this Agreement by Confent 
was made a Rule of this Court; anda Reicale of Errors ac: 
tually given; notwithftanding which the Defendant here has not 
Difcharged his TUrit of Crvo2, fa that the Plaintiff cannet take 
out Erecution, Judge Page and J, Lee, being only tn Court, ſaid, 
that they doubted, whether they had any Authouty to quaſh a 
TUrit of Crro in the Crehequer-Chamber;, they tatd tarther, 
that they beliebed, they could uot grant an Attachment againſt 
the Defendant for continuing bis Crit of Error; but ſaid, thep 
took ft, fuch Continuance might to far be contidercd a Con- 
tempt of the Court, as to be a fufticient Foundation ta make a 
Rule upon to thew Caule, why he Hould not quath His own 
Crit of Error, Accordingly mate ſuch a Rule. 


Duple- 
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Duplefes and Chalk. 


How far the Debt for Rent the Plaintiff had four Counts in his De- 
Court does clavation ; each fo2 381. and the general Demand at lat wags 
nor fet afide yeol. but bp Wiftake the Conciufion of the fir Count was, 
Variance be- unde actio accrevit hahere 381. parcell. 76. which was but Dalf the 
tween the grols Sum. However the Copy of the Iſſue was Right, viz. 
Record of nde Aétio accrevit habere 381. parcel. 1521. For this Cariance 
ee 992. Marth moved, that the Court would grant a new Crial, 
vofthe” there having been no Defence made at the former. And cited 
Iffue. the Cafe of Knute and Myonet . Che Court fad, they were 
of Opinion, that the pretent Clariance was tna Place tmmate- 
tial; becaufe it is only a faite Concluſion; and itke the Cafe, 
luhete a viz. is contrarp to the Peemiſſes. And of late all the 
Judges have come to a Determination, not to {et aſide Criais 
fo2 Immaterial Wiftakes. Accordingly the Court (et alive the 
Rule, which they had before made for ſhewing Caule, why the 
Crtal Hould not be fet afide. 


Lepege and Pompylion. 


In what Sort ie Debt upon an Emiffer for Goods hought, where the arty 
— Li-J Had declared according to the Cuſtom of the Citp of London, 
— and which was removed up here by Habeas Corpus, Motion was 
Money thall MAD, that Woney might be brought into Court, and be ftruck 
be brought Out Of the Declaration. And this was likened to the Cafe of 
into Court, an Indebitatus Aſſumpſit. Accodinglpy the Court made a Rule ta 
and ftruck ſhew Caule. 


out of the 
Declaration, 


Denbury and Perew. 


How far the a ie: Defendant Had been difcharyed out of Cuſtody by a 
Court will ff Judgment in one of the Courts of Ireland upon an At of 
nordifeharge WDarliament, that pafled the att Seflions there for ordering poo 
Spon com. Jozfoners to be releaten out of Cuffony. Motwithfanding 
mon Bail. Which he was fince arrefted here by the fame Perſon, and fo the 
fame Caute of Aéton. Apon which 992. Draper maved, that this 

Court would diſcharge Him upon common Bal. Fo2 that he 
fubmitted it, this Court would pay regard to the JudBgiments tn 

all foreign Countries whatioever. Che Court fad, thts was 

a proper Rule in the Admiralty⸗Jurisdictions; becaule that Law 

is tn all Places the fame. Wut the municipal Laws of diftine 
Countrics vary; and therefoe they would not fay, whether 

there was any BWethod, that could be taken in this Ringdom ta 

make that Judgment credited bere. Dowever this, thep fad, 

Was certain, that the Defendant could not be diſcharged on AWo- 

tion upon it. Foꝛ till the late Az of Parliament, that patted 

2 pere, 
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here, they could not habe done that in any of fuch Cafes; and 
that A& does not ertend ta any Cale Happening out of England. 
Accorwingly the Watton was refuted. 


The South-Sea Company and Crimes. 


Ms Fazakerly moved fo2 a Special Jury upon the late ae Of Where the 
Warliament, and that the Venire minht be direded to ong Venire thall 
of the Couoners, the Sheriff and the other Coroner having b pent 
Stock in the Company; and this Watter had been fuggeticd on veer 
the Roll. be paped farther, that the Freeheider’s Wook might 

be bꝛought before 992, Benton; becaule the Watter was concern: 

ed fo2 the Defendant, and 952. Ventris had Stock tn the Com- 
pany, and 992. Benton was the nert Dfficer of the Court to them 
Two. Accowingly the Court made a Rule to ſhew Cauſe. 


Edwards and Dempfey. 


R. Fazakerly now came to fhe Cauſe, and fatd, that he Vide ante 

ſhould ſubmit it, that fn Cale a Defendant's Mame twas 4° 
payed to be added as Plaintiff in the (CUrit of Error, there 
woul be no pretence to fay, that fuch Amendments ſhould be 
allowabic; and urged, that there was equal Reaſon, that no 
Plaintiff in Ervoys Mame could ve firuck out, for tn etther of 
thele Cafes the very Mature of the CGritis altered. And this, 
he faid, was the Beaton, why in the Cale of Smith and Horner, 
fol. 337. it was not fo much as offered, that the CUrit Mould be 
amended. De fain beſides, that this Rule to ſhew Cauſe was 
fill moe extraordinery; becaufle tt was odered tn It, that the 
very Afignment of Crros tu the Mame of Mary Edwards ſhould 
be amended fikewife. Wut the Court fatd, that in the preſent 
Cale the Errez appears upon the Record; fo2 it ts fet out in 
tie MHirit, that Hiv Francis was Bead; and liketife the Judg— 
ment is recited, by which tt appears, that Mary Edwards hag na 
Intereſt. And thep took tt to be a weneral Rule in Conſtruc— 
tion upon this At, that all Errors minht be amended tn the 
Crit, where they appeared upon the Reco. They were of D- 
pinion tea, that no other Octetts could be amended; for thauah 
inthe Statute there are thote general Clos, or other Defect; 
pet they thought, they might well be confined by the fubfequent 
oos, and made agreeable to the Record. Qnwv thts, they fatd, 
rave an Anfwer to the Cale of Smith and Horner, fo2 there the 
Errg2 Did vot appear upon the Weco.d. And Judge Page faid, 
that this Octet could not be helped by Summons and Seve- 
rante of Mary Edwards; fo2 that can anlp be, where two mut 
join in a GUrit of Crro2 fo2 Conformity, and one refutes ta 
procecd. Chen as to amending of the Uignment of Errors, 
tt was ſaid, all Was in Paper; and therefore that might clear: 
iy be Done, aS a Conlequciuce of the other. 


§P Grove 


422 Term. Hill. 4 Geo. IL. 1930. 





Grove and Drag. 


— dg N Qule toa thew Caule, why the Venue thould not be 

manele changed from London to Southampton, upon an Affidabit, 

aVenue. that the Caule of Aition, tf anp, avole there; Serjeant Chap- 
pel faid, that the Aton related to fome Duties, which the 
Plaintiff claimed as Leffee of the Mayor of Southampton, ana 
which all the neighbouringg Towns were affeten by; fo 
which Beaton they were afraid, they could nat habe an equa 
Crial there; and therefore hoped the Venue ſhöuld continue 
where it was. Che Court faid, that Salisbury was the moſt pro- 
per Place then, that the Venue thould be in, as being the nert 
adjoining County in the fame Circuit. However made a Rule 
to thew Caule, why the latt Rule Hould not be diſcharged. And 
then upon 992. Fortefcue’s fhewinn, that the Duties were erceed- 
ingly trivial, and that only the Sea⸗ PAort Cowns tn the County 
were effete by them, the Rule tas diſcharged. 


Ferrars and Lovelane. 


How far a R. Marfh moved, that a Cenant, wha was ferhed with a 

Riera s Declaration in Ejectment might whew Caule, why He 

tobetray the WOuld not tuffer himletf to be made Defendant upon being of- 

Poflefion, feted fufficient Indemnity; fo2 that there was apparent Collu- 
fion between him and the Plaintiff ta Deliver up the Poſſeſſion. 
Qt feat, he fatd, he hoped, the Court would make a Rule, that 
the Landio2d might have Liberty to make himſelf Defendant in 
the Room of the Cenant. Che Court fad, that they never 
Heard of any (uch Wotion before; and therefore refuted to make 
any Rule. Wut gabe Leave, that thts Watter might be moved 
again, becaule the Court was not full. 


Harwood and Lovelane. 


How far the M3 Strange mobed, that Pꝛoceedings in an Cjeement might 
Court docs Vi be ftaped upon Account of there being no Cenant now 
ceedings in. Alive, whom the Declaration was ferved upon. We faid tt was 
anEjedment true, that the Declaration was ferved upon Chee; but Love- 
by Reafon of Jane, the only Cenant, is now Dead; and the Two others were 
the Death of hut Servants to him. De faid, they had Afivavits to produce 
e Fenn oF this Matter; and this Wethod thep took to bea proper one 
to lay the Watter before the Court; becaule tt is an Irre— 

gularity tn Proceeding. De faid, tt would be no Objection 

that this Motion was made before Appearance of the Deten: 

pants; for even Crials at Bar have been granted tn thele Ac- 

tions before fuch Cime, And there was good Reafon to be gi⸗ 

Den fo2 this ; becaule it is known, that theſe Motions foz Judg⸗ 

ment in Cement tn Country-Caules are not mave, till the 

lat Day tn Cerm; and then it might be too late to apply in 

this Manner, Wut the Court fa, that Wotions fo2 are 
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ment In Cjetment are never obtatued, but upon an Affidavit of 
Serbice of the Deciaration on the Cenants tn Poſſeſſion. And 
ff it tas once allowed, that a Faz of this Mature might be 
controverted upon Service of a Declaration, the Court would 
always try the Poſſeſſion upon Affidavits, before Wotian fo 
Judgment in Cyeiment. For which Rexfon the Court fai, 
1€ the Fat was fo, that thele two Perſons, that have been 
ferbed, were not Cenants tn Poſſeſſion, this Wotion would be 
proper to be made, after the Plaintiff hall have got Poſſeſſion 
Ou the Habere facias Poffefionem ; fo2 then thep certainly would 
fet the Erecution afine. However, as the Ch, Juftice and Judge 
Lee Were only tn Court, a Rule was made to thew Caule. Wut 


afterwards it was diſcharged. 





Woolafton and Walker. 
How far an 


I8 a Crit of Erroꝛ on a Judgment in the Common Pleas, rt 
where the Gition was brought by an Adimintfrata pendente tion cannot 
lice of thud Perſons claiming as Crecutors, the Crroz aſſigned be granted 

was, that fuch Admintftration cannot be by Law; anda Cafe pendence lite 
was cited by 992, Fazakerly out of Moor 636. tn Point. Accord⸗ —— 


ingly the Court ordered this Matter to ſtand over, asExecutors, ~ 
Vide poft 


Bateman and Fowler. 


ie a Crit of Error on a Judgment in the Common Pleas ie far a 
in an Ation of Affault and Battery, the Error atligned ;* ry & 
was, that the Fat is laid in the Declaration by Tay of Recital Quodcam 
only by a Quod cum. But Serjeant Chappel on the other Hide ina Decla- 
anſwered, that in the Crit tt 1s expreſty fet forth, and in the ration. 
Common Pleas the Writ is part of the Oeclaration. And 
Cited 2 Cro. 536, 537. Sid. 150,187. Lutw. 1509. Che Cale of 
Clerk and Lucas, Mich. 2 Geo. 2. and the Cafe of Rogers and Gibs 
{aft Eafter Cerm, woth Determined tn the Common Pleas, ad- 
judred in Point. however the Court owered this Watter to 


and over, Vide poft 


Tucker and Mackerfton. 
1 How far the 


HE Defendant was bought up yeſterday upon the Return Gow tro 
of a Writ of Appeal, and Serjeant Corbet moved, that Ve gicnirme a 
might be diſcharged, as the Plaintiff did not appear to count Defendancin 
again Him, o2 at leat, that he might be batled, as they Had an appeal. 
given Motice ta the Plaintiff, that the Court would be 
moved, that he Mould be bated. Accordingly the Court o2- 
Dered the Plaintife to be called, but would not even Wail the 
Defendant ; becaule they would confider, whether there were 
not the four Days of Oace in this Aiton, as well as tn others 
fo. the Parties to appear in, Accowinglpy ordered him to be 
brought upta Day. And now Judge Lee fatd, it re 


4 Mod. 99. that the Parties hate four Days to appear —— 
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How fara 
Mandamus 
lies to grant 
Adminiftra- 
tion. 


which Reafon he was remanded ta be bought up anatn the lak 
Dap of the Cerm. And then, becaule the Appellant was not 
ready to count againf him, be was dilcharged. 


The King and Dr. Bettefworth. 


A Mandamus had been granted to require the Oefendant to 
graut Apmintftration ta John Cullam, of the Gaads of Jane 
his tate CUite decealed. And now the Oefendant returned, chat 
before Marriage an Indenture was mate, by which the Dusband 
agreed, that the Cilife thould have a Power of Dilpofing of all 
her Freehold and Leafehold Effates to whatever Werfons the 
fhould think proper, by any Deed o2 ill evecuted th the JD2e- 
fence of thee (Uitneſſes. Che Return farther fet forth, that 
Jane did make Her Hill, erecuted tn the JOrefence of thee it- 
nefles, and thereby gave all the Jd2emifles above-mentioned ta 
her Bother and her Heirs, and itkewife made her tole Crecu- 
tric. It was iikewile returned, that the (Uill was proved ac- 
cowingly; and fo that Reafon, Admuintftration could not be 
granted to the Dusband, 992. Fazakerly now objected ta the Re- 
turn, that this Inſtrument could not be con@dered as a CCl, 
but only as an Appointment of Cfes tn Purſuance of a Power. 
And fo that Reaton the Jobate was void; and to this Pur— 
pofe cited Mod. 211. But if it Mould be admitted to be a Cit, 
pet tt could onlp be a CU of ber Freehold and Lealehold C- 
ftates; and therefore Adminiſtration ought ta be granted to the 
Husband of the Keſt of her Goods remaining, Wut M52, Reeves 
on the other Side argued, that thele Inſtruments are properip 
CUtlis ; and relied upon the Cale in 2 Mod.170. And then if 
thts is to be confidered as a Mill, fo as to difpofe of Part of 
her Cfiets, this Mandamus is fatisfied;, fo2 this Mandamus re- 
Gates the Oefendant ta grant Adminiſtratton of all her Cffets. 
nd therefore a different Mandamus ought to xo. Che Chef 
Juſtice was fomething doubtful In Opinion, whether this In— 
fitument thould be confidered as au Appointment only a2 nat, 
though thclined to think, that it fhould, puncipally upon 2. 
Fazakerly’s afterwards reminding him of a Cafe, which was de— 
termined before him, when he was one of the Laꝛds Cammifiia- 
ners. Chere a Copphold Citate was Currended to the Cle of 
a CUill; and Held, that this Inſtrument need not be evecuten 
according to the owns of Wills ri by the Statute of 
Frauds. However he was clear of Opinion, that the Octen: 
dant ought to have granted Aomintifration of the Rett of the 
Goods in Purſfuancẽ to thts Mandamus. Judge Page fad, he 
thought, this Inftrument could only be confidercd as an Ap- 
ointment. And mentioned a Cale, that happened at Bury AL 
ifes. Chete a Perſon had been to advite with him how ta 
plead tna Cafe of this Flature. Me aoviled Him to plead, na 
Cail. Jue upon this mis taken, and came down to be tried 
at Bury; and the Judge held clearly, that this could be na TU. 
Judge Lee was of the fame Opinion, and mentioned a Cafe tn 
Salk. 313. kull in Point. Doweber as ta the other Point, thep 
thought there wag uo Do abt ta be made, but the Mandamus aught 
4 ta 
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to have been obeyed. Accowingly a peremptory Mandamus was 
granted, unleſs Caufe before the End of the Term. 


The King and Dr. Bettefworth. 


R. Fazakerly now came to ſhew Caufe, and fatd, that the Vide ance 
Eccgcleſiaſtical Courts had an undoubted Jurisdidton in 37 

judging, who was the fittett Perfon to grant fuch Aominiftra- 
tion to. And as to the Cerms, he (aid, they were greatly mil 
reprelented; for they only tere, that the Affets ſhould equally 
be diſtributed to fatisfy the fimple-contrat Debts, after the 
other Debts patd. 992. Taylor on the other Side fad, that he 
Mould ſubmit it, the Eccleũaſtical Courts Had not that Diſcre⸗ 
tion of judging of the Fitnels of ſuch Perſon, as has been men- 
tioned. Indeed he did aliow, that on the Statute of Car. 2. it 
has been held, that Adminiſträtion cannot be granted to an In— 
fant; becaufle that Statute requites, that every ADmintfrate2 
fhall give a Bond to make a juſt Diſtributton of the Aſſets. 
But he infifted, that then the Statute of Edw. 3. takes Place. 
Gnd that Statute provides, that Adminiſtration Mall be grant: 
ed to the nert and mot lawful Fricndto the Decealed. Mow 
in the prefent Cale after the Infant, that is Smith the Oann- 
father. And ti Godolphin’s Orphan’s Legacy 231. this ts held ta 
be erprefly neceſſary. However the Court ſaid, that they were 
of Opinion, that (uch Adminiſtraätor is only to be confidered a 
Cruftee of the Affets, without having any profitable Intereſt; 
and therefore the Ecclefiattical Courts had the proper Right ot 
Fudging of the Fitnels of fuch Perfon. Chen as to the Cernis, 
they fatd, the only Relief could be a Pohibitian, andnot a 
Mandamus. ‘But Judge Page (aid, He did think, they minht be 
relieved upon a Prohibition. Foran Crecutozr oz Adminiſtrator 

_ bas a Bight to prefer one Debt in Payment before another in 
equal Degree. And of Debts, that are tn fuch Degree, one 
Debt map tn Conlcience be paid before another. However the 
Rule fo2 granting the Mandamus was diſcharged. 


The King and Stowton. 


ME; Fazakerly took ſeveral Exceptions to an Indictment fez a Wher thall 
Mufance. In the firtt Place, He faid, the Jndtement ap- be {14 fo be 
peared to be taken at the Quarter-Seflians, and tt was not (ue gBrenc for 
ficiently fet forth, that they were Juſtices of Peace, before what a Nusance, 
the Indizment was taken; for the Caption ts only, Ad genera- 
lem Quarterial’ Seffion’ Pacis tent? coram Cuftodibus Pacis, necnon Ju- 
fticiariis ipfius Regis ad diverfas felon’ & tranfgreflion’ audiend’ & ter- 
minand’. jJROW, He obſerved, that Cuftodes pacis is a Deſcription 
of a Conftable ag property as of a Juttice of Peace. Andas ta 
the other Part of the Delcription, that only is of Juſtices of 
Oyer and Terminer; and though Juftices of Peace at the 
Selions have generally a Conimiflion of Oyer and Terminer; 
ral as Guftices of Oyer and Terminer they pave no Right _to 
Hold a Quarter-Setions. He then obleryed, that the De— 
5Q ſcription 
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ſcription of the Tay, which the Mulance is fuppoted to be 
Done to. tes not fuictent; for tt is only ſaid to be, communis 
antiqua Via pro omnibus fubditis Domini Regis ad eundum & redeun- 
dem; whereas it fhould habe been _erprefiy fet cut to be Regia 
Via. Gnd befines, be (aid, the Mulance was uncertatnly tet 
forth; for the CVUords are, Quod fepem levavit feu levari caufavit. 
He dtd allow, that it was afterwards laid with fufficient Cer- 
tainty, that he continued the Mufarce, but that could only be 
an Dinifion to pull it Down; but an Omifien to pull that dotwn, 
Which Docs not appear to have been bis Outy to have pulled 
Down, could not poſſibly be any Dffence. And by CGap of Qu- 
thority to ſupport this lat Exception he cited Salk. 371. and the 
Cale of The King and Brereton fo2 publif}ing a Libel, where an 
Exception of the fame Mature was taken and allowed; and tn 
that Cale another of The King and Stocker as Cited and relied 
upon. Che Chick Juftice thounht the fir Exception goov; but 
was not fa certain as to the others. Judge Page thought all the 
Exceptions good. Fudge Lee tnclined more particularly, that 
the latt was good. DHowever this Watter food over. And after- 
wards th the nert Cerm the Court arrefted the Judgment fo? the 
Exception, as to the Uncertainty; but thought the Caption of 
the Indictment good. 


Ray and —— 


—— Eyres now came to thew Cauſe. and ſaid, that the De- 
fendant below had not fo much as pleaded, that he had not 
Lands in this Pariſh. Fo the Libel charged, that he had Lands 
Iptny in this Pariſh, rated at 5s. and 6d. and that be bad refu- 
fed paying this Rate; now he bas pleaded, that be has no Lands, 
iping tn this arith, rated at this Rate. But this ts far from 
alledging, that he bas no Lands at all in this Pariſh; it ts ra- 
ther a Dire Confelion, that he bas fome; and only a Denial, 
that they are fet at this particular Rate, And certainly this ts 
a Watter, paper for the Ccclefiattical Courts to tnquite into; 
accowinaly they have Done fo, and by their Sentence relieved 
Dimas to6s. For which Realon the Court difcharged the Rule. 


The King and The Inhabitants of Sympfon, 


N an Appeal from an Dyer of Removal, made by two Ju⸗ 
ftices, Of a Wan and his Childgen trom the Pariſh of Symp- 

fon to the Pariſh of Layton in the County of Bucks, the Selliions 
confirmed the Order as to the Father, and diſcharged ttas to the 
Chilneen. 992. Fazakerly now fad, that it appears upon the 
Face of the Order of two Juttices, that the eldeft of the Chil. 
Deen 19 but nine Pears old, fome of them eight, and the other 
not above Str; that therefore they could in no Taps be ſuppo⸗ 
fed to habe mot a Settiement foz themſelves; and confequentip 
the Sꝛder of the Seflions, which feparated the Father from his 
Children, mut be hav, Che Court faid, it was poftible, the 
Childzen might have been bound out Apprentices to WBORTDY s 
I tor 
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fo they Did not know, that any Law had fired the Aye of Chil- 
Deen fo2 that JPurpoele. However made a Rule ta Hew Caule. vide poft 


The King and The Inhabitants of Prefton. 


— Court were now of Opinion, that no Fraud could be vide anto 
collecfed upon thele Fats ſtated in the Oꝛder. Apon which ais. 
992. Yates took an Exception to the Form of the Order of two 
Suftices fo, that the County of Glocefter, which the Complaint 
Was made tn, was only laid in the Margin and not in the Body 

of the Dwer. Che Court fain, that this Exception mutt be 
allowed, and remembed, tt was fo Determined in the Cafe of 
The King and Auftin. Jn that Cafe 092, Mafterman was agked, 
whether the County teas neceffary to be lato in the Body of an 
Order, as well as in the Body of an Indiement; and he decla- 
red, if was. Accowinely the Court quathen the Oder of twa 
Juttices, and the Dyer of Seſſions confirming tt. 


The King and Catherel. 


HE Defendant had been conbvided before certain Juttices of What han 
peace, that were appointed Cruftees of a Curn-pike fram be said to be 
Kenfington tg Fulham, £02 not accounting foꝛ certain Pꝛofits, be- = — 
longing to the Curn-pike, which he had recetved, as Colicitor; weaa. 
and now Serjeant Darnel moved, that the Conviiion might be lacing to the 
quathed. He faid, tt was founded on a Statute, made wn the Turn-pike. 
12 Geo. 1. Which appoints certain Juftices of Peace Cruftecs 
of this Curn-ptke, and requires an Account to be regularly ta- 
ken once a Month, before them 02 any Seven of them that thail 
be prefent. Che A farther provides, that any two Julſtices 
then peefent hall have a Dower of Adiminiffring an Dath ta 
the Colleto. to anfwer ſuch Queſtions relating to the Ac: 
count, as ſhall be asked him; and in Cale the Colleto, Hall 
refule taking it, be thall be committed till be does take It, 
and till be Accounts likewiſe for the Money, that Mall be in 
his Dands. Che Conrition, he (aid, recited, that the De- 
fendant had refuled taking this Dath, though adminiftred by 
992. Blackerby and 992, Marriot, twa of the Juftices appointed 
by the Cruffees for that ae and thereupon he was 
gered to be committed till he Mould take the ſaid Dath, 
_ and likewiſe till be Mould render, verum, accuratum & perfectum 
Compotum, and pay over the Money he has in his Hands. Che 
Serjeant now argued, that this wasa bad Convition. He (aid, 
it by no Beans appeared tn this Conviction, but the Detendant 
minht have taken this Dath from the Hands of two other of the 
Juftices then preſent; and that would have fatished the (Uords 
and Weaning of the Aé&, as much as it he had taken it from the 
Hands of thofe two Juftices, which the Body of the Cruftees 
appointed. De oblerved farther, that the Sum ought to have 
been aftertained, which he is ta account for. And if tt be ob- 
jeked, that that cannot be known, till be has taken the Oath fo2 


anfwertng fuch Queftions, as hail be asked him Hea fry ta 
nhl; 
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Vide poft. 


What fhall 
be faid ro be 
fuch a Va- 
riance as 
may be ta- 
Advantage 
of on a Plea 
of Nul tiel 
Record, 


Account, the Defendant then ought to have been convited only 
of not taking the Dath. And indeed a Condition of thele two 
Fars to in ttlelf inconſiſtent; for how can the Dekendant be 
requited to pap ober what ts in bis Dands, cill tt ts afcertained 
by bis Oath, that there ts any thing? 92. Abney on the other 
Hide anfiwered, that this Convtition has tollowed the ios of 
the Statute; and therefore finding Fault with the Convieton, ts 
finding Fault with the Statute. Wut indeed other Statutes 
are cradly in the fame (Gods; and to this Purpoſe men- 
ticned that of 22 Hen. 8. 5. And tn Carth. 152. the Ciftinition is 
taken between Convisions at Common Law and Convigions 
upon Statute. Conditions at Common Law are till the Party 
fail be Difcharged by Due Courle of Law; Convitions upon 
Statute muft follow the Wows of it, Howeber, he fatd, in 
Cale the Return ts bad, the Court may give leave, that it 
map be amended. And to this Purpoſe he relied upon the Cates 
in Cro. 533, 539. Salk. 106. and that of The King and Parmenteer 
and Laceer, Hill. 7 Geo. 1. Chat was a Convition upon the Sta: 
tute of Gaming; and it being aCommitment in Crecution, the 
Court fad, the Return fhould be amended. Che Court taid, 
that this Convitien pad certainly followed the CUords of the 
Htatute, but they thought, not the Intent. Foz the Intent of 
the Statute muft certainly have heen, that the Defendant ſhould 
not be committed, till he pays over the Money he bas in bis 
Dands, before it ts firft alcertained, that there tsany. And there- 
fore they inclined to think the Convision was bad. But however 
they theught proper, that this Matter thould and over to ano- 
ther Day; and refuted to Bail the Oefendant in the mean 
Cime; becaule they thought him guilty of a great Offence, 


Baynes and Foreft. 


| a Scire facias upon a Judgment, the Defendant had plear- 
ed Nultiel Record; and now 992. Thomfon acknowledged, that 
there din ſeem ta be a Gariance between the Scire facias and the 
Record of the Judgment; but pet conflidering what tt was, he 
moved that tt might be marked, that there was fuch a Recon. 
For the Judement, he fad, was given upon two Peomiles, 
but in the Scire facias It 18 cujufdam Promiffion’ & Affumption’. 
Mow He did agree, that in the Scire facias there ſeemed to be 
but one Promiſe; but in Dwer to reconctle this Cariance, he 
fubmitted it, that the To cujufdam might firft be applied ta 
the Clio Promiffion, and after to the Cod Affumption; o2 
elfe, that the Tow cujufdam minht ve rejetted. Che Court 
however were of Dpinion, that this was a fatal Clartance; anv 
therefore there was held to be a Failure of the Recon. dipon 
which be peetently after moved, that the Scire facias might be a- 
mended, Wut the Court fatd, the Recowd has now been tried; 
and therefore this Wation was certainly toa late. However gave 
phe that the Scire facias might be quathed upon Payment of 
ofts. 


I Main 
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Main and Somner. 


ie Debt upon Bond 992, Pilfworth moved, that upon beim: How far the 
ing in what was due upon the Condition with Coſts, all Four wl 
Pꝛoceedings might be fatd, Che Court at firſt doubted, whe: in in debe 
ther this could be Done within the Inteut of 4 & 5 Ann. 16 (13) upon Bond. 
as the whale conditional Sum was not offered to be bought tn. 

However at laſt they granted the Wotton. And were the rather 

inclined to Do fo; becaule the ſtaying Proceedings tn this Attar 

would be ne War ta another. 


Farrars and Lovelane. 


R. Marh now moved this Matter again. Wut Judge vide ante 

Vi Page faid, he temembeed a Motion of the fame ature 432. 
with the fir art of this, made by Serjeant Hall tn the Cafe 
o£ one Breeman, and it was refuſed. Accordingly the Court a- 
greed, that it clearly muft be refuſed tn the pretent one. And 
were of the fame Dpinion as to the fecond Part of tt. Dow- 
ever made a Rule now, that the Landlowd might have Liberty 
to add himſelf a Defendant with the Cenant, tin Dyer that, if 
the Cenant could be tnfluenced upon to make himſelf Deten- 
WDieatve might not be at Liberty to give up the Poſſeſſion at his 
Dealure. 


Goodtitle and Davis. 


A Motion was made fo. Tudgment in Ejectment, upon an Affi- The Cer- 
Davit of Service ot the Declaration on the Cenant in tainty requi- 
Poſſeſſon; as the Plaintiff was tnforzmed and believed. He Aisi ee 
faid, he muft allow, that ſuch an Afinabit would not have been yice of a 
certain enaugh tn awinaty Cafes; but this was an Cement declaration 
of a Might-Doule, which no Body comes into all the Day, and in Ejek- 

it ts Dificult to know, wha the Cenant is. Che Court fad, men. 
that then the Plaintift muit proceed in the old Tay, by Cealing 

a Leafe upon the Penifles. And Judge Page (aid, he remem: 

bered once an Adabit made of Service of a Declaration on a 

Herton tn an Cjetiment for a Chapel, and the Court there were 

ie abel it would not Do, Accowingly the Botton was re— 

tiled. 


Anonymus, 


N an Information in the ature of a Quo Warranto, teli- How far the 
ting ta a Common Council Ban of the Boosugh of Marl- Court will 
borough, Motion was made, that the Clerk of tye Commen acer 
Council might attend at the Crial with the Common Council gong with 
Pooks, upon an Afinavit, that there were many Interlineg- a Corpora 
tions in one of the Weeks, Che other Side abjeted, that thele tion Book ae 

eS Wotiong the Trial. 
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Vide ante 
415. 


How fara 
Court of 
Equity will 
fer afide an 
Award for 
Matter de- 
hors. 
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Mations are never allowed, butin Cafes of Ralures. And in thele 
Cates neither there ts only a Rule made, that the pooner Offi: 
cer ſhall attend with the particular Book fo fuppofed to be ras’d. 
Beſides it twas (ard, tt Did not appear, that the Cown-Clerk was 
thepoper Officer. And indeed, ifthe Court houſd be of Dpinian, 
that the Books ſhould be produced at the Crial, the AWethon 
would be to Subpena the Party, and give him Motice to attend 
With the Books at the Crial. Che Court faid, there was the 
fame Reaſons fo2 allowing thefe Rules in the Cale of Interlinea- 
tions, asin the Cafe of Ralures. However they (aid, tt is certain 
that Book only need be attended with at the Trial, that ts fup- 
poted to be raled. Accowingly made a Rule, that the proper 
Dfficer ſhould attend with that Book, 


The King and Whight. 


M3 Kettleby now fait, that_the principal Objeiion to this 
i Indidment again the Oetendant was, that he was onip 
Attorney for the Proſecutor tn the Information, and fo it ts tet 
forth in the Indi¢ment, and therefore was not within the Wean- 
ing of the Ait. Wut the Court (aid, as this was a Matter of 
DOifiiculty, they certainip would not enter into it the lat Day of 
the Cerm. Upon which M2. Kettleby prayed, that the Defendant 
might be bathed. Che Court fad, that regularity {peakine, 
where a corporal Dunttyment is to be infized, they do not Bail 
after Condition, Accordingly refuled it. 


Johnfon againff Warren & al’. 


AN. the fetting down of Crehequer Cauſes im Serjeant’s-Inn. 
On a Bill bꝛought for fetting afide an Award, the Defen- 
Dants acknowledacd tn thetr Anlwer, that Part of the Sum 
awarded to be paid, was forz Watter tublequent to the Submit: 
fio. Gpon which 952. Peere Williams, as Edunſel fo2 the Plain⸗ 
tiff fatu, that the indeed Courts of Law cannot enter into 
Watters dehors to fet aide an Award, yet Courts of Equity 
may. And ta thew bow far Courts of Equity had carried this 
Matter, he cited 2 Vern. 514. Chere, he fatd, tt was determined 
in the firft Place, that when a Reference is made to thee ortwo 
of them, and the two make thetr Award without contulting the 
third, that Award ts void. Another Reafon given fo2 fetting a- 
fide the Award in that Cafe was, that the Attoomey in the Caule 
Dew it up. Waron Carter fatd, he was Countel in that Cafe, 
but did not remember the Cecond Point was Determined; and 
belteved, tf that ation ould once pevatl, many Awards might 
be fet afite, However the Court (the Chief Garon abfent) 
Cleatip agreed, that this Award was void for the Reafon above⸗ 
mentioned, Wut becaule the awarding this Part of the Sum 
appeared to be though a meer Diftake, and the Cubitantial 
jart of the Award was Clearly fair and proper, the Court 
propoted, that the Parties ſhouſd agree, that the Award ſhould 
be confirmed; the whole Sum awarded pad by the Plaintift, 

2 and 
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and each Side and by his own Cofis, which they ofa ac- 
cordingly. y 





Whitehead and Harrifon. 


Ait the (etting down of Exchequer Cauſes in Serjeant’s-Inn. How far a 
An Cyeement Having been bought of Lands, which Se— Court of | 
quefiratozs had got Poſſeſton of, a Will was bought to revive Eavity will 
the Sequefiration, and likewiſe an Jniunion paved to ————— 
Proceedings tn the Cyetment. M2. Ward now moved, that ion all 
the Sequefration might be revived. He did allow, that the be revived. 
Sequefivation was taken partly upon Copyhold Lands, partip 

upon Freehoid, and that the Defendant in the original Suit 

was Dead. But pet he fubmitted tt, the Sequeftration was 

pooper to be revived in the Wands of the Weir as ta the 

whole Lands. De confefled, that this was a Sequeftration on a 

Decree, and that ſuch Sequeffrations were but of late Date. 

Chey began tn the Cime of Lod Nottingham, in the Court of 
Chancery; and not allowed in this Court, till the fourteenth 

of June, 1687. tn the Cafe of Fountain and Wavers. Ie confeflen 
likewiſe, that they did abate by the Death of the Party; but . 

pet, De fad, as to the Freehold, tt was certain tt might be 
revived. And as to the Copphold he fubmitted it, the Law 

was the fame. Fo it ts well known, that this Docels runs 

upon thefe Lands, tho the Common Law JDocels of Elegit 

pores not. Che Court (aid, that tho’ tt was true, Sequeftrations 

run upon Copphald; pet tt was to be doubted, whether tt could 

be repived tn the Hands of the Heir to {uch Lands. Fo tf it 

fhouid, the Deit would not_take up thofe Lands; and then the 

Lod would be without a Cenant. Fo2 which Beaton they o2- 

Dered the Injundion to continue only as to the Freehold Lands, 

and diſſolved it as ta the Copphaid, with Liberty to apply to 

the Court again. 


Adams and Hutton. 


Tent Affifes. i ie an Adion of Crover, bought fox a certain of whar 

j Quantity of Barly, tt appeared upon the Thingsan 
Mantis own Epidence, that the Barly was delivered by the — 
Zlaintiff to the Defendant to be made into Malt. pon pyrene. 
which Judge Page Declared, that Crover would not lie fez the 
Barly, becaufe tc was Deitvered for another Purpoſe, to be 
made into Wait. De (aid tuo, chat it would not lie for the 
Walt; beciufe it did net appear that any Cender was made of 
the Wunep due for making the Baclep into Malt. Accordingly 
the Plaintiff was nonſuited. 


Hunt 
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Hunt and Gouch. 


How fara Lent Affifes. PN att Q&ton upon the Cale, brounht by a Com- 
Perfon a moner agatnft the Lod, for digging Conep- 
por be boune boroughs upon the Common, to the Detriment of the Com- 
TileinEvi Monet, Che Plaintiff fet forth a Cpectal Citle to the Common 
dence which th His DQeeiaration; but could not fupport that Citie upon Evt- 
he laysin Dente. Cipon which Serjeant Urlyn objeted, that the Plant 
the Declara- hay failed tn his Evidence; but the Court held the Evidence 
a to be tufficient; for tn this Aéton the Citie to the Common is 
net in Queſtion, but che [Prejudice Done to tt. 


Barnes and Ranfom. 


How far an Lent Affifes, {as an Adtion bought upon a Mote which car- 
Indorfement ried Intereſt, and Dated Feb. 1718-19, the 
fall begood Defendant pleaded the Statute of Limitations, And now upon 
vicence. Evidence the Plaintiff offered ta produce an Indorfement, wit- 
nefling Intereit to have been paid till 1728. Gpon which the De- 
fendant’s Countel objeted, that this Indorſement was wit 
with the Plaintiffs on Hand; and therefore could be no Evt- 
pence of a frefh Acknowledgment of thts romile, in Order to 
bind the Oecfendant. Wut the Court laid, in the Cafe of 
a — Lord Barrington and Serle laſt Term in the Houle of Lords, all 
“7° the Judyes Of England gave their Opinion, that fuch Invogte- 
ment was Evidence in Cale of a Bond, which the Statute of 
Limitations was pleaded te. Accowingly allowed this as Evi— 
dence in the prefent Cale. Serjeant Urlyn then objected, that 
the Mote was not properly Declared upon, by letting tt out to bea 
Note in 1718; whereas it appears to be a Mote tn 1718-19. 

But this Objekion was ober-ruled likewiſe. 


Legh and Stannard. 


What fhall Lent Affifes. PN an Aiton of Crefpats for the mean J2ofits 

NOL BRAGS — A after a Recovery in an Cyetment, it was objeten 

era upon Evidence, that the Judgment was not Cufficiently proved, 

4 anne inafmuch as the CUitneſs only {ore it was a true Copp, with: 
out being able to poke out of what Dtiice the Copp was taken. 
Judge Page fad, in Loyd Chief Juftice Hol’s Cime he remem- 
bet a Cale, where an Anſwer in Chancery was produced tn Evi— 
pence; anv tho’ the Gitneſs fare, the Copp of the Anfwer 
was taken out of the Sir Clerk’s Office, pet, becaule he could 
not {wear who the very Sit Clerk was he had the Copy fram, 
the Platutiff Was nonſuited; and accordingly be was fo tn the 
preſent Cate. 


2 Spink 
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Spink and Hare. When an 
Action is. 
rought 


Lent —— an Aétion brought by an Adminiftrato2 to re- ae an 
cover an Attorney's Will, it was objeted at Bury Atorney’s 
AMises, that Evidence ought to be given of the Bull's being Bill, whee 
tended to the Defendant before the commencing of the Aéion, Pees 
But Tudge Page Held it not material; accogdingly no Evie yen inorder 
dence of that Sart was pꝛoduced. See 
uch Aftion. 


Tinmore and Wallis. 


Lent Aſßſes. PN an Aiton brought arainft a Stake-holder upon When an 
a Caner fuppoted ta be {aid, that Cal, Negus — J 
and 992. Cornelius wöuid be cheſen Batliffs of the Cown of wha 
Ipfwich by the eighth of Sepr. faft, and fwoe tn the tteentp- scake- 
ninth of that Mönth; the Oefendant offered to give Chiverce, holder, whac 
that Cal. Neous and 992. Cornelius were not Duly elected. Wut the Evidence 
Court declared, they wouid not fuffer Cuch Evidence in this pre Defer 
collateral Attton; no moze than a Citle to an ECffate Mall be por be at 
tried in an Aiton of Crefpats. 992. Proctor then objetted, that towed to 
the Plaintiff was too foon tn bringiug thts Axion; becaufe a Man- give. 
damus Was Now Depending ta try the Right of this Cleétion in. 

Wut notwithitanding this, the Court diresed the Jurp to find 

fo. the Plaintiff. And obſerved farther, that tn thele Atfons 
hought again Stake-holders, the melt conventent Method 

for them is to being the Money inta Court; and then let the 
Parties interefted go on with the Oilpute at thetr own Cr- 

pence, However, the principal Queſtion, whether tuch Evidence 

— ae a 02 not, was faved as a Point to be made 

a Cale of. 


Coleman qui tam againf? The Inhabitants of Loes. 


Lent Affifes. 1% an Aion upon the Statute of Due and Cry, when an 

A the Dusband declared of a Kobbery committed Action is 
ou big life. And now upon Evidence Judge Page declared broveh: 
pis Opinion to be, that the Husband ought to have ment with sere of 
his Mike before the Juftice, and made Oat of hts Having loft wucandcry, 
this Moner; and thought this Cafe diſtinguſſhable from that of what Evi- 
a Servant’s being robbed of his Maſter's Money. Chere in: dence the 
Deed he did allow, the Watter necd not make fuch Oath ; be- Pisin 
caufe the Servant 02 Water map cither of them bing the 
Aiton at their Eletion; and the Servant may Declare o€ his fappore ir. 
on Money being taken away, becaule vf the Cpecial Property 
that ve Had in it. However he allowed the Jolaintift ta p2o- 
ceed in his Evidence; and afterwards a Cerdié was given to2 
him, ſubject to the Court's Opinion ag to this joint. 


58 Salter 
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Salter qui tam againft The Inhabitants of Colnes. 


To far the Tent Affifes. = an Adion upon the Statute of ue anv Cry, 
Affe mutt Serjeant Urlyn objeded, that the Venire was a- 
proceedto warded on the Roll to requite the Jury to come out of a 
aCaufe, particular Dunded, but the CUrit of Nifi prius ordered thent 
— to come out of a different one; fo2 Which Keaſon he ſubmitted 
jeion taken It, that the CUvit of Nifi prius was Wrong; and confequentlp 
tothe Writ Che Court had no Authority to proceed tn trping the Cautle. 
of Nifi Prius. Wut the Court (aid, that the Roll of Nifi prius is only a Cran- 
fcript of the Recowd abshe; and they would intend the Cairit of 
Nifi prius to be agreeable ta the Recod above. Belides thep 
fait, this Fault minht certatnty be amended; and mentioned 
Str John Barnard’s Cale, where even the Mame of one of 
the Defendants was omitted; this Fault objeded at the Crial 
by Judge Page Htmfelf, when he was Counfel; pet the Court 
owered them there to proceed, andthis Fault was amended above, 
Serjeant Urlyn then mane another Objetton, that the Place 
mentioned in the Declaration, where the Plaintiſff alledyed that 
be gave Motice of the Robbery tn, varted from the Place proved 
upon Evidencte. And he fubmitted tt, this was a local Action; 
and confequently the Gariance was material. Wut the Court 
(aid, the Place paved upon Evidence, appeared to be within 
the Neighbourhood of the Place where the Wobberp was com: 
mitted, and the Place mentioned in the Declaration, ts al- 
{edged to be no moe than tn the Neighbourhood; for which 
Reafon this Cariance was held to be tmmatertal. Wue then 
the Court fad, tt was incumbent upon the Plaintiff to prove, 
that he had deſcribed the Perſon robbing him; and this Con- 
ſtrudion has always been made upon the Qt; otherwiſe the Coun- 
trp would net know how to purtue him. Dowever, they would 
not fuifer a Queftion fo particuiar to be asked the Piaintiff, ana 
becaule he DID not Cwear to this Fat in giving an Ankwer to the 
general Queſtion, whether be did any Ching more, than give 
Notice that he was robbed, He was immedlately nonſuited. 


Stavers and Parker. 


How faran Lent Affifes. [x ai Ation of Crover hyought again an Inn— 

A&tion of Keeper bp a Gueſt, 2. Prime objẽcted, that this 

Trover will Qéion would not lie, but an Action upon the Cale on the 

—— di Cuſtom of the Reaim, relating to Jni-keepers. However as 

an-keeper. there was a Demand of the Goods proved, and iikewile a 
Refufal, the Court Held, that this Aiton will lie; and acco2d- 
ingiy the Plaintiff Hada Gerdict. 


3 | Term. 


—- —e — — 
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The King and The Inhabitants of Simpfon. 


R. Pilfworth now came to thew Caule, why an Order of Vide ante 

Sefions ſhouſd not be quahev. Che Cale was, that +°* 

to Fuftices had made an Over fo2 the Removal of 

oie Allen, together with his Daughter and two Sons, 
from the Jari ef Monton to the Pariſh of Che Age 
of the Daughter appeared upon the Face of this Dyder, to be 
nine Pears; the Awe of one of the Sons ta be eight, and the 
Ave of the other to be fir. Apon an Appeal to the Seſſions, thev 
quathed the Order ag to the Father, and confirmed it as to 
the Children. Apon which 2. Fazakerly had objedted on a fo2- 
met Motion, that the Childꝛen appeared _to be of ſuch tender 
Pears, that they could not habe got a Settlement for them- 
felves; for which Reaflon thefr Settlement mutt have been, 
where thet Fathers Settlement tas ; and conflequently the 
Seſſions vid mong in quahing the Oder of two Fuflices 
only ag to the Father; whereas they ought to babe quaſhed 
ft as to the Childyen likewiſe. Co this Objedion 952. Pilfworth 
anfwered, that it ts true tndeed the Dyder of Setlions has re- 
cited the CUbole of the Order of two Juftices, and has not 
contradicted tn erpels Wows any one Fak alledged tn that 
Drder ; but pet, as the Court of Sefiions has confirmed the 
Qwer as to the Children, he fubmitted tt this Court would 
Intend, that Evidence was laid before the Seflions, that the 
Children were not of fuch tender Age; but were of (uch an Age 
as they might have gained a Settlement to themlelves, and 
that they adually did fo. And therefore be put the Cale of a 
MWatter of Law arifing from certain Fats fated tn an Oder 
of two Juftices; the Seflions recite that Dyer, and adjudge 
the Party's Settiement to be different from what tt would be 
if the Fats ftatedin the original Ower were true. Vet there 
1f the Dwer of Seſſions bareiy recites what the Order of two 
Suftices was, without ſaying bew the Fats appeared to them, 
this Court weil tntend, that the Fats appeared Different te the 
Seſſions from what they did to the two Juſtices. Accordingly 
in the principal Cafe the Court declared themſelves to be of the 
ſame Dpinion; and therefore dileharged the Rute. 
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The King and The Inhabitants of Molt{worth. 


How far a ME Reeves moped, that an D2der of two FJuffices might be 
Perfon gains quathed, which tas made far the Removal of a certain 
e Sememen yoo? Perſon from the JParifh of Goring ta the Pariſh of Moltf- 
servane worth. Che Cale, as ftated in the Order, was, that this Wan 
had gained a Settiement in the Parich of Molefworth; but af- 
terwards let himfelf fo2 a Pear, and ferved for that Pear, to 
two Perſons, that were Partners tn a Boat, tn the Pariſh of 
Goring. But it was farther ftated tn_the Der that this Wan 
DID not live tn the whole Pear forty Days tn the Pariſh of Go- 
ring ; but plied with the Goat tn divers other Pariſhes. Not— 
withfending which 992. Reeves fatd, he ſhould ſudmit it, that 
this Perſoñn's Hettlement was tn the Pariſh of Goring. He 
DID atree, tt has been refolved, that tf a Perſon lets himſelf 
in a particular Jari to go a Shipboard, and be accodinglp 
Does go without ferving forty Days tn that arith, fuch 
Service will not gatn him a Settlement. Wut be fubmitted 
it, that Cale DID not Come up to the pefent one; becaule there 
it appears, the Jntent of the JDarties was, that the Pariſh, 
where he was hiredin, Hheuld have no Benefit of his Service; 
but here the Servant was bound only to ply with bis Woat 
from this JParifh ta other Pariſhes thereabouts ; and there. 
fore, though in Fat He might not have refided fo forty Days 
within that Pariſh; pet that was only accidental ; and confe- 
quently the Servant gatned a good Settiement bp fuch Ser- 
vice, Beſides he (ad, be Mould fubmit it, that the Con- 
ftrudion of this Part of the Order, which finds, that he div 
not ferve fo2 forty Oavs in this Pariſh, might very well be, 
that he DID not ſerve for forty Days tonether. And then un- 
quefticnably this would be a geod Settiement. Che Court 
however were of Opinton, that this Oder muft be underftood 
to mean, that the Servant did not refide in this Jarith fo 
forty Days in the Cdihsle at any Different Cimes within the 
Pear. And then thep faid, their Opinion was, that this was 
not a good Settlement. Accordingly confirmed the Order. 


The King and Hemingway. 


How far the N Rule to thew Caule, why an Information whould not be 
Court of granted againt the Defendant, as Cnder-Steward to the 
pi Sonat Archbiſhop of York of His Manoz of Orley in that County, for 
willgranran Toreiting a Jury at a Court-Baron and Cuftomary-Court 
againt a  holded there to peelent the Oping ſeiled of fuch a one twenty- 
Steward ofa thaee Pears ago of certain Copyhold Lands, and then dil— 
Court-Baron charging that Jurp becaule they would uot find this, and ſwear⸗ 
ing another fur this particular Purpoſe; who accordingly did 
find fuch oping feiled ; though Dath was made upon the former 
Wotton, that uch finding was falle; for the Party himleit did 
not Die Lut ſeventeen Pears ayo; 2. Fazakerly new fatd, that 
be hoped, the Rule thould be diſchärged. be oe 
3 ba 
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that by Law a Steward may (wear a fecond Jury, when the 
firft Jury refules to find fuch Things, which their Dath ob— 
lines them ta inquire into. ‘But in this Cale there were 
tho particular Realons for Doing tt; one, becauſe the Fore- 
man in the firft Jury was a Party interefted tn the Question ; 
the other, becaule the Jury, charged with this JOrefentment, 
confifted of Freeholders, as well as Copyholders ; whereas the 
Law requires, that Coppholders only fhall prefent the Death 
sf Copyholders. And this ts the pecultar Buſineſs of the Cu- 
ftomary Court; whereas the Frecholders only are the Perſons 
concerted in Watters relating to the Court Baron. Ano 
therefore he infifted, that as there were diftint Courts kept at 
this Cime; thete ought ta have been diftint Juries. Che 
Chief Juſtice ſaid, he did believe indeed, that accoding to 
the antient Law, there tere always feperate Juries tn thele 
Cafes ; but of late Pears the Practice has deen fo untverfal to 
join them together, that the Freeholders muſt be intended te 
{peak to fuch Chings as relate to the Court-Baron, and the 
Copphalders to uch Chins, as relate to the Cuſtomary 
Court. Chen as to the Foreman’s being a Party tntevetted, 
he fait, there was a now of the Jury without him, and 
therefoze that Beafon could not be Cufficient for changing the 
Jury. However in general, be fad, he took it, that it wouid 
be a Chingy of Dangerous Confequence fo aliow a Steward 
to folicit a Jury to findany Ching ayaint their Contctences; 
and upon their Refulal to doit, tofwear a new Jury. Accord— 
ingly by Court made the Rule ablolute for granting the In— 
foumation, 





Binmore and Bowler. 


Ms Agar Had obtained a Rule, that a Perfon taken on when aPer- 
an Efcape Tarrant and committed ta Newgate, might fon whohas 
be re-delivered to the Marſhal in ECrecution, upon Account cfsred ss 

of bis Having efcaped upon a Day Rule, Wut now Motion ye, Prion 
Was made, that that Rule might be difcharged upon an Affi: he mall be 
Davit, that he was not out upon a Day Rule, when he did commitedro. 
elcape ; and accordingly the Court granted the Wotton. 


Dawes and Dafey. 


Oe Wotion to fet alive an Crecution for the Judgment's within what 
not heing entered upon the Roll, though it was two Pears Time Judp- 
finec the Signing of it, the Court ſaid, that a Rule was made opr ceca 
in Low Chief Juftice Holk’s Cime, that Judgments ſhould yoon the 
be entred up in conkentent Cime; and accordingly made a Roll. 
Rule ta ſhew Cauſe. 


9 Lyns 
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Lyns and Anftil. 


How far the R. Thede, moved, that the Defendant might be diſcharged 
Court will upon Comnion Bail, upon account of its not being al 
not dif’ certained tn the Affidavit, which the Indorſement of the Crit 
chergesa Was made by, what was the particular Caule of Akon, but 
common, Olly in general, that fo much was Due to the Plaintiff. But 
Bail. the Fat came out to be, that after this Indorſeinent was made, 
. a fecond Affidavit was filed of the particular Cauſe of Aiton, 
before any CUarrant fo2 Arreft as made out, and therefore 
the Court thought this fufficiently within the Intent of the 
Statute of 12 Geo. 1. becaule this Affidavit was made hefoze 
the Party could pofibly be at any JPrejudice. And for this 

Reaton the Potion was difallawed. 


Harman and Delaney. 


Vide ante HIS Matter now comiag on again, the fingle Queftion 

289. that was argued, bas, whether the Cows were libel— 
lous o2 not, Che Countel agreed on both Sides, that manp 
MAoꝛds are libellous, when put into CUriting, which would 
not be adionable, tf (poke only tn looſe Difcourfe. Particularly 
Cates were cited to this Purpoſe out of Moor 627. and Skin. 
124. Chey agreed farther, that tn Libels there is no Occalion 
to fay a {pecial Damage. Wut the joint which they differ. 
ed in Was, Whether the Cliods in the Advertifement were ta 
be confined to the Plaintiff's Skil in makina thate thot 
Guns, 62 whether they extended to his Skill tn His Crave in 
general. Che Court were of Opinion, that thofe Tos viz. 
The faid Gunfmith not daring to engage with any Artift in Town, were 
to be taken tn the general Serife, as they were feperated from 
the reft of the Sentence by the Cod nor; accowingly gave 
Judgment for the Plaintiff. 


Butler and Lord Montgomery. 


How far the FN an Aiton upon a Will of Exchange M92. Strange moved, 

Court will that the Defendant might have Liberty to withdraw a Spectat 

Defendane jolea of a uſutious Contra, and plead the General Iſſue. But 

Liberty o becaule this was an Jflue that was to be tried at the Bar 

withdraw = this Cerm, and if the Special Plea was withdrawn and the Ge: 

his Plea. neral Iſſuue pleaded, a new Motion muft be made for a Crial at 
War after Iſſue jained upon this ſecond Plea, fo that this Crial 
muft neceflacily be put off to Mich. Cetm, the Court refulen 
the Motion. 
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Horn and Mullins. 


N Qéion of Elcape having been brought againtt the Marſhal vow far the 

foz diſcharging a poo Perſon out of Cuſtody, though tn Court will 
Obedience to a Rule of thts Court made 2 Geo. 2. 92. Strange ay proceed- 
moved, that all Proceedings tn this Afton might be ſaid. De VEin or 
faid, the Statute has erprefly povided, that no Gaoler chall be rape. 
anfwerable for the Eſcape of ſuch Perſon fo diſcharged, and 
that, be hoped, was a fufficient Foundation for this Motion. 
Accowinaly the Court made a Rule to fhew Caute. 


The Bifhop of London and Lewen ver. The Mercers- 
Company. 


MF Reeves now argued for the Plaintiff tn €rror, He vide ame 
Vii faid, betore he would enter into the Werits of the Que: 389. 
ftion, whether the Mercer’s Company had any Right of fupply- 
ing this Church at all, be would confider another GQueftion, 
whether tt ts poſſible they can have Judyment upon this Record, 
be theit general Right of prefenting good o2 not. And this 
Objection, he faid, he founded, partly upon its not being {aid 
in the Declaration, that the Church was vacant at the Cime 
of the firft 2efentation by the Company after the Fire, and 
Partly, upon tts not being laid there, that the JOefentee was 
inftitutedD anDinduted. And if that was fo, the Change of 
all the Curns would be altered; and whereas according to the 
Plaintiff's Computation their Curn now ts come; it would 
really be the Rings Curn, wha was Patron af St. Mary 
Mildred’s at the Gime of the making of the A& Me did a- 
uree, that the Ocfendant in the Inducement tu his Craverle has 
admitted, that this Preſentee of the King was inftituted and 
inducted; but it bas been often ruled, that ſuch Admiſſion tn a 
Defendant's Plea, can cure no Fault tn fubffance in the 
Plaintiff's Declaration. And to this Purpole he cited 7 Rep. 
24. and 8 Rep. 120.b. De then proceeded to the Merits of the 
Wrincipal Quettion ; in (peaking to which be coufidered the Na— 
tute of an Jmpopeiation. He fatd, the King, the Dwinary and 
the Patron muff join in the making if, accoꝛding to Plow. 508. b, 
he WMproprtato2 fs perpetual Fncumbent ; and tf the Impro— 
prieto2 Mould prefent ; the Jmpreprtation would not onip ve 
therebp deſtroyed, but the Digtnal Patron, who confented ta 
the Impropiation, would be reftored to His Rinht of Patron: 
age; as ts reſolved in the fame Book sor. and Hob. 308. Che 
Adveowlon o2 Right of Patronage ts confidered in Law diſtinct 
from the JImpopzation, and ſuſpended fo long as the Impro— 
pation fublitts ; and therefore in Hob. 304. it is held, that 
during this Cime bp a Oaant of the Advowlon, neither the 
Advowſon nore Impropriation will pats. Che Conclufion of 
which Argument, be fald, was, that the Plaintiffs could have 
no Right ta this Peetentation. Me (aid, it was objected indeed 
upon 
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How far an 
Advowfon 
fhall be Af- 
fers. 


upon the fozmer Argument, that this was a Donative, and not 
an Jmpropation ; hut there was no Peetence to conlider this 
fo; becaufe ft is ftated tn the Defendant's Plea, that the Plain⸗ 
tiffs and thofe, thom they clatm under, have all alony receiven 
the JDofits of the Church to thetr own fe. An Tmpropetation 
is without Doubt taken notice of by the Latv to be a valuable 
Intereſt in the Jmproprtator; even an Advowfon Has been late— 
iy held to be Aflets tn the Hands of the Heir upon a Bill 
bought in the Court of Chancery; andthat Decree was ak- 
fitmed upon an Appeal to the Houle of Lows, But in the 
Cale of a Donative the Jucumbent has the whole ofits 
to himſelf. 52, Strange on the other Side argued, and 
fain, he did allow, that poflibly the firft Pꝛeſentation 
cannot be taken to be fatisfping a Curn ; and = therefore he 
muft allow, that when the Ring preflented nert, be prefented 
in the Company's Curn; but what he inſiſted upon was, that 
then he ought not to prefent in bis own Curn ifkewile. He 
owned, that befoue the Statute of 7 Ann. 18. this was otherivile ; 
but he fad, that Statute has given a Quare Impedit, though 
a Dan Does not prefent tn his Curn; and by that allows His 
Turn map be taken upon the next Avoidance. Chen as ta 
the Peincſpal Point, he fubmitted tt, that the Intent of the 
Statute of Car. was, that tn whatever Wanner thele Churches 
Had been Cupplied befoöre, from thence forward the two Churches 
united into one, fhould be pefented unta Curn by Curn. Ana 
to this purpofe he cited the Cafe of Kirk and Car, Hil. 3 Geo. 1. 
which was Determined tn this Court upon a Crit of Erro2 on 
a Judgment in the King’s Wench tn Ireland. Chere the Church 
of St. Mican Had been a Donative, belonging to the Dean and 
Chapter of Dublin; an Ae paſſed tn that Kingdom for dividing 
this Church tnto thee Pariſhes, reſerving the Right of Pre— 
fentation to the Dean and Chapter. Che Queſtion there was 
Debated ttpona Will of Crceptions, whether thele thee Churches 
Mould be prefentable o2 Donative, Che Court below wag of 
Opinion they were prefentable; this Court was of the fame 
Opinion ; and hoth Fudgments were affirmed upon a Writ of 
€rro2 in the Houle of Lows. Che whole Court inclined to be 
of Opinion, that jin the peefent Cate the fir Erception was 
Good ; and thought the Statute of Ann. made no Difference ; 
fo2 thep took it, that Statute related only to permanent Rights, 
and not to fuch ag varied by Curns, Wut as to the other Er- 
Ception the Court differedin Opinion. Che Chief Justice ana 
Judge Page Declared their peelent Choughts to be, that the 
Company could not prefent, Judge Probyn feemed ta think, 
that though the Company could not prefent, pet they might 
fupply the Church atter the making of the Statute tn the fame 
Wanner, as they DID befor. Judge Lee was of Opinion, that 
they might pretent. So far, be Card, feemed to him clear, that 
the Church was not always to be filed up bp the Wing. VE the 
Statute could not be conttrued, that the Company ſhould pe- 
ſent, he thought, the Duginal Patron would have right to do 
it. ‘Wut rather than the Oꝛiginal Patron Mould Have his 
Right revived to him (which tf the Statute had not intervened, 
the JmMpwprwitors might have kept him out fo ever from * 
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cifing) be inclined to think, the Confltusion upon the Sta- 
tute might be, that the Improprators Mould preſent. Dow- 
cher this Matter was ordered to and over, Vide poft. 


Blackford and Budſon. 


ES an Aitian of Crover the Jolaintif— had deſcribed the Par- By whacic is 
cels of Goods in the Nifi prius Rall different from what he had — 7 
inthe Copp of the Iſſue; upon which the Plaintiff had obtatned a gore Nic 
Rule to Hew Caule, why the Nifi prius Roll fhould not ve a- pruis Roll 
mended Sp the Copy of the Flue. Serjeant Eyres now ſhewed Mall be a- 
for Caule, that the Plaintiff mutt have Comethingy by htm, wended. 
Which he made the Copy of the Jue from ; and therefore 

there was no Occafion, that be Hhould have this Atittance fram 

the Defendant. However the Court (Chick Juſtice abfent) made 

the Rule ablolute. 


Cartee and Handerfon. 


R. Moreton moved in a TUvit of Erraz cut of Ireland, that Where Wr 

the Defendant tn Erro2 might rejoin within four Oaps, brought up- 

o2 that the Caule minht be fet Down In the Paper. And the on a Juds- 

Motion was granted, as Hs Tre- 
and, how 

far the Court will require the Defendant to rejoin within a fhort Day. 


The King and Crooke. 


HIS Matter now coming on to be argued again, Ser- vide ane 
jeant Darnel fubmitted tt, that tn all Jndttments, found: 16s. 

ed upon this Wart of the Statute of 5 Eliz. on which the De: 
fendant Is indicted, it ts neceflary to be fet forth tn the Woop 
of the Inditment, how and by what [Sohibtlity the Conveyance 
forged can cfiek the Freehald of andther one. In Jnditments 
fo. Digh Creefon itis a known Rule, that the Overt Tt mutt 
be {at tu the Indicktment; the Statute of Edw. 3. requires 
only that there hall be an Overt At; but pet the Conſtruction 
has always been, as bas been mentioned; which ts an Argu— 
ment that the Latuts fuin other Cafes. And indeed it would 
be of dangerous Confequente, to fay that an Jndiiment upon 
this Wonch cf the Statute would be qood, tf tt only charges, 
that the Defendant korged a Converance of the Freehoin of 
another, with an Antention to moick tt. Ae thts be fa, the 
Queftion for the Confideration of the Court, be fad, would 
be whether this Conveyance of a Dark, called Jawick-Park, can 
pomitiy moleſt the Freeheld of Lands called Jawick. He fub- 
mitted it, that it could mot no more, than té the Lands tap 
in Different Counties. Me tnfilkedD farther, that the Court 
cannot take FAstice, but there may be ſuch a Jace as Jawick- 
Park ; the Ocfendant map afterwards be punithed fo2r forming 
a Conveyance of that Pisce; and confequentipy, if be te pu: 

5 U nied 
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nifhed upon this Indickment, be map be punthed twice for 
the fame Offence. De did agree, that tf a Bargain and Sale 
Had been forged without Jnroilment, o2 a Releafe without a 
Leate, this would have been within the Intent of the At; be- 
caufe in the firft Cafe the Conveyance is good fo? fir Wonths ; 
and inthe other Cafe a Court of Cquity would fupply the Detee 
of the Convepance ; but tn the poelent Cale, as no Anteement 
appears upon the Record, retattny to Lands called Jawick, it 
ig impoſſible a Court of Equity could decree, that Garber 
fhould make a Conveyance of thofe Lands, anp moze than of 
any other Lands. De then oblerved, that there was another 
Erception taken at the Crial, and that was, that Garber ought 
to appear atually to have been Damnified ; for the Statute 
fays, that the Jparty in ſuch Cale thall have his Cofts; ana 
this Exception, be hoped, the Court would confiner of iike- 
wife. Che Chiek Juftice faid, that this Caule was tried be- 
Fore Dim, and he tell remembered Evidence was given of 
Cerms of Pꝛopoſal being atuallp made between Crook and 
Garbet relating to the Lands called Jawick ; and that the Defen- 
Dant fowed this Conveyance snip to boꝛrrow a Sum of Money 
upon it Dy aap of Mortgage, of one Hawkins, which he ac- 
cowingly did. Andie this had been ftated in the Jnditment, 
je ſhoũld have thought it beyond Queftion, that this would 
habe been an Offence within the Claufe of the Statute, that has 
been mentioned. However even as the Fak was (aid, the whole 
Court declared their Opinions, that the Indickment was fufi- 
Cent ; and put it upon thts Pꝛinciple, that it ts mot neceflarp 
to appeat upon the Face of the Indictment, how the Fak charged 
DID tend to the End defigned; tt ts enough to fay, it dees not 
appear, that the Party could not have that Jutention. Jn thee 
Cates the Jury and not the Court are the proper Judges of a 
Was Intent. TUbhich appears from the Common Fos of 
att Indictment of Burglaty; which only ts, that A. boke the 
Moule of B. in the Might with Intent ta commit Felony. 
However the Court aid, they would not give a final Opinion 
till the Cnd of the Term. 


The King and Catherel. 


HE Court now declated their Dpinions, that the Con- 
Vigion was bad, and fo2 this Realon, becaule tt oders, 
that the Defendant ſhall lay in Cuſtody, till he pays, what 
Mall be found due upon the Account, and it does not appear, 
What that Sum map be, fa that this map be a Commitment 
for Life. Chey fad, it was true indeed, the Cows of the 
Condition were, that he MHhouid be committed, till be accounted 
and fhould pay the Money, that Mould be Due; but by being 
bad in art it 1s bad in the Chole. 152. Abney then prayed 
that they might bave Liberty to amend their Convidion; and 
cited the Cale of The King and Parmenteer there the fame was Done, 
But the Court ſaid, the Wecowis atuatly filed tn this Court ; 
and therefore they could not Do it; though they did agree, 
that when the Wecod (5 juſt come in, they Ba ailow it. fee 
4 Yet 
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then hoped, that the Defendant Hould only be bailed, and not 
diſcharged. Wut the Court ſaid, this ts a Commitment tu 
Erecution ; and therefore they Had na Authority to bail him. 
Aecowinaly he was diſcharged. 


Sharter and Crimfton. 


Mi: Lacey moved, that Proceedings might be ſtaid om a How far the 
Scire facias anatnft atl, a Crit of Erro2 being bought Court will 
on the Principal Judgment, and that without entrimg inta the fy Proceed: 
Wule of Arthur and Myonet, the Scire facias being not pet return: poy pending 
able. Che Court faid, they DID not know, thts made any DIE a writ of 


ference; and therefore refuled the Wation, but upen thole Cerms. Error. 


The King and The Inhabitants of Utoxeter. 


©3 Rule to they Caule, why ſome Poor Rates ſhould not Howler « 
be quafhed, 952. Abney took an Erception ta them, that arti be tag 
thep were ſtanding Rates, and for that Reafon were bad. CO to be bad. 
which purpole the Cafe of The King and The Inhabitants of 
Ordley, and the Cafe of the Pariſh of St. Dunftans were citen 
in Pöint. Wut 2. Fazakerly on the other Hide faid, that_thele 
Rates were not franding Bates, to provide that cach Pariſh 
Thould pap pearly Cuch a particular Sum; but onty, that when 
the Pariſh of Uroxeter fhould pap (uch a Sum, the other Pariſhes 
that were mentioned in the Orders fhould pay fuch a one; and 
fo that Proportion ſhould be obferbed. Beſides he task No— 
tice, that thefe Orders have conftantiy been obeyed from 1655. 
and tn that Pear the firft of them was ſettled; and only fo 
that prefent Pear; and that too tn purſuance of a voluntary 
Agreement, that had been mave by thele Pariſhes. we fan 
befites, that be appebended, the Court have always refuled 
granting Certiorari’s te remove this kind of Orders; to prc- 
vent Pariſhes being put tito Diffurbances by thele Con- 
tentions. @o this Purpoſe he mentioned the Cale of the 
own of Marlborough, Trin. 10 Ann. where tndeed a Certiorari 
DID remove upa Poors Rate; but the Court fatd, tf thev han 
known, what the Order had teen, before the Certiorar’s gofug, 
it ſhould nat habe went. And tn the Cale of the Pari of 
Hackney it Was erpoefiy refuled. Che Court fain nothing ta 
this Objetion about the Certiorari {ping ; but Declared, that 
thefe Rates ought not to be ſuffered, upon Account of the 
Galue of the Inhabitants in Pariſhes frequentiy changing ; 
and that this Agreement of the then Inhabitants was intirẽlß 
Dold to bind theit Succeſſors. Foz which Keaſon the fir Orwer 
though oniy fo2 a Vear was quaſhed, as being made upon a 
wold Agreement. Andthe other Dabers were ali guathed; vecaule 
they Cettled a fied Proportion fo2 ever, 


The 
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The King and Wellen. 


Aree having been granted for an Attachment againſt the 
Defendant, as Reniffer of Dover, for not bringing in the 
Body of a Pꝛiloner, in Purſuance of a Rule made upon him 
fo2 that JOurpofe, after a Return of Cepi Corpus, the Attorney 
General nom moved, that tt might be ditcharged. He fatd, the 
Conftable of Dover Has both a military and civil Jurisdtaton, 
and he ts the tmmedlate Officer to this Court. Che Conftable 
has a Licutenant o2 Deputy tn his military Jurtsdiéion; anda 
Regifter 02 Ocputy tn his Civil. He has likewiſe a Court of 
Aomiralty and Cquity; and the Rentfter has the Keeping of the 
Seal, which ts fired to all Sorts of JOrocels. Che Renter 
itkewife makes out CClarrants fo, erecuting this Poceſfs, and 
likewife makes out the Returns, Wut he fad, the Reater has 
no Power over the Bodies of the Peiſoners; the Weder op War- 
fhal bas the Cuftody of them. So that at moft the Renter 
can be confidered, but in Part Oeputy to the Conable tn his 
civil Jurisdidion; the Boder ts Deputy to him tn the other Part 
of it. For which Realon he ſubmitted it, this Cafe was by na 
Weans like that of a Sheriff and Gnoder-fheriff; for there the 
Ander⸗ſheriff has the (Uhole of the Sheriff's Authöritp; and 
Cuch Deputation cannot be divided. Cie Cunfequence cf which, 
he fatd, was, that the Rule was uot rightly made upon the Re- 
nifter to bung in the Body; and therefore he hoped, the Rule 
for the Attachment Mould be diſcharged. Lut the Court fatd, 
the Boder did uot feem to be a paper Jerfou to make this Rule 
upon; becaufe be ts only tn the Mature of a Gaoler. Anda- 
gaint the Conffable they would not grant this Attachnient, be— 
caufe, though they might Dott; pet as bets the principal Off 
cer, they always da grant them in fuch Cale againſt his Deputy. 
Chev i agree, that tn all thefle Cafes the Rule is made upon 
the principal Officer for doing the Ak; and fo tt ts in the Cate 
ofa Sheriff; but vet there ts a Claufe in the Rule, that Service 
upon the Juferio2 Officer Hall be yood Service. Che Queftion 
then to be confidered was, whether the Regifter in this Cale is 
to be looked upon, as the inferior Officer. Chey fatd, he makes 
out CUarrants to execute ail Proceſs, that 15 Dire&ed to Him; 
be makes cut the Returns to all fuch Proceſs; and therefore 
they thought, be was tuficientiy within the Deſcription of au 
inferioz Officer, And Judge Page fard, he thought, the Accep- 
tance of the Seal trom the Conttakle made hinra fufficient De- 
puty. however the Course Cad, tf they had not fo much Weafen 
fO2 granting the Attachment again& him; pet, as he omitted ta 
fhew this Matter upon the Rule, that was made on him fo 
ſhewing Caule, why he Mould not bung mn the Lady, they far, 
they would certainip grant the Attachment again him. Gecar0- 
inglythe Court cetuted difcharging the Bule; but upon the De— 
fendant's Confenting to go before the Daticr, thepy.overed it to 
fie in the Diicer’s Hands fo2 a Cieck. 


4 The 
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The King and The Inhabitants of Handfworth. 


O*% Rule to thew Caule, why a Certiorari Mould mot be How far a 
quahed, which was granted for removing up an Indickment Certiorari 
foz not repairing a Boge out of the Quarter-Seflions, Ser- lies to e- 
jeant Corbet ſaid, that this Rule for ſhewing Caule was obtain: giamenc for 
ed upon the Statute of r Ann. 18. (5) Wut the preſent Indick nor repair- 
Ment was anaint the Inhabitants of a Pariſh; by which it ap- inga Bridge. 
pls a Crial of Rinht map come in Queſtion; and therefore 

he fubmitted tt, this Cale was not within the Weaning of that 

Claule tnthe Statute. He fatd, the whole of this Statute was 

founded upon a former one of 22 Hen. 8. 5. but he tnfifted that 

Statute could not be conftrucd to give the Seflions a Jurisdic— 

tion, when the Juftices of the Seflians mutt be Parties interett- 

en. And be fatd, De verp well remembered, Certiorari’s have 

been granted in thele Cates; though he did allow, they were not 

granted upon Debate. And particularly be mentioned the Cafe 

of The King and The Inhabicants of Mitcham in Surry, on bis own 

Motion. We fad belites, that the preſent Fndttment was ac- 

tually removedup; and therefore that, De baped, would be a 

farther Keaſon for diſcharging the Rule. Che Court fais, the 

fecond Reafon did not feem to them fuffictent to diſcharge the 

Rule upon; but the firſt did. And accordingly the Ruie for Hew- 

ing Caule was diſcharged. 


The King and Lady Blunt. 


Mie; Fazakerly and 992. Strange moved fo2 a Certiorari to Le How fara 

diretted to the Old Baily, ta remove up an Indidment of Geriorari 

Derjury againſt the Defendant. Che Jnditment was erdibited jo 

pa Son again His Wother-n-Law without any Foundatton, oi Baily. 
Fo2 putting a fale Anſwer in the Court of Exchequer; the De— 
fendant was a Lady of great Reputation and of 200001. Fa: 
tune; and therefore they hoped, he fhould be tried in this 
Court. Chev did agree, theſe Motions have been often refuled; 
and the Reafon generally given is, that ail the Judges are tn 
Commiſſion at the Old Baily; but it ts well known, that the 
Judges fit there only in Curns; and generaily do not xo down 
after the capital Offenders are tried; fo that it is probable no 
Judge will lit there, when this Indictment comes on. Belides 
they fatd, tt uſually happens, that there are two Seflions at the 
Old Baily in a Glacation; one, as foon as the Cerm ts over, the 
other, before the Beginning of the nert; but in this Gacation 
there will be but one. Chey oblerved farther, that tt ts certain, 
iit manp Cales thele Certiorari’s have been ranted. It was 
Done tn the Cale of Str Humphry Mackworth. AnD 992. Strange 
falB, according to his Mote of it, that Was an Indictment again 
the Ocfendant for ſetting the Seal of the Mine-Adventurers 
Company without Authority, and not an Indickment of Forgery, 
as fametimes that Cafe has been cited to be. Che Defendant 
there inſiſted, that be bad a Right ta et the Seal of the Com. 
52 pany; 
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pany; and for that very Realon, vecauſe a Watter of Right 
was to be tried, the Court mranted there a Certiorari. Jn the 
Oilpute between Bit Solomon Swale and 92, Mariott, 992. Faza- 
kerly {aid, the Jndiement of 52, Mariote fo2 Perjury was re- 
moved up from the Old Baily, fingly upon Account of 992, Ma- 
riott's Reputation. And they bath fatd tn the Cale of The King 
and Wells, Pafch. 9. of the late King, an Indiäment of Forerp 
was remover up for that fame Reafon. Che Court (aid, they 
DID believe Certiorari’s may habe been granted tn thele Cafes 
fo2 fuch Realons; but they did think them Reatons very tmp2a- 
per for Courts of Juſtice to at upon. And as they were certain, 
Certiorari’s Have been much oftner refuted, when thefe Reafong 
habe been offered, they thourht fit to tefule granting it in the 
preſent Cafe. 





Jones and Rofs. 


R. Wynn came to ſhew Cauſe upon a Rule, that had been 
obtained, fo2 amending a Reco, removed up into the 
Erchequer-Chamber, by a Gill as filed tn this Court. And the 
Caule, that he Hhewed, was, that the particular Amendments 
were not recited in the Rule, no2 any Motice given of them at 
the Cime of the Service ot the Rule. Wut the Court fain 
that indeed In Motions to amend Declarations this ts necet: 
fary; becaufe there ts nothing tn certain to amend by; but here 
there is a Will filed of Recowd,; and by that it ts certatn, what 


Ainendinents can Be made, Accordingly the Rule was made - 


abfoiute. 


* 


Mey 


Norman and George. 


PON a @itit of Crroz out of the Common Pleas in an 
U Attion of Crefpafs and Battery, 952. Gapper afinned fo2 
Error, that the Fak was not laid with lufficient Certainty in the 
Declaration ; but only by Tay of Recital with a Quod cum. Jn 
the Cale of Rudge and Onoch, 5 Geo. 1. he fad, Judgment was 
atrefted after Cerdié in a Suit by Will in this Court upon this 
perp Exception. Jn the Cale of Onyon and Shore, Hill. 11 Geo. 1. 
that too was in Crefpats and Battery; there were two Counts 
inthe Declaration; th one the Fat was {aid pofitive; in the 
other with a Cumg; etiam; and upon intire Damages given, 
Judgment was arrefted tn this Court. And the fame was done in 
the Cale of Grittonand Franchlyn, Trin. 13 Geo.r. And in the Cale 
of Brigs and Sheriff, Cro. Eliz. 507. this was Held bad in the Com- 
mon Pleas. Wut M2. Strange on the other Side argued; anv 
ſaid, that He Did agree, that tn all Suits in this Court, and 
likewife in Suits by Bill in the Common Pleas; this Ercep- 
tien Would be fatal. But in the Common leas, whete the 
Suit is by Orginal, the rit is conſidered as [Part of the De- 
Claration; and therefore as the Fat ts not Denied to be laid 
with fufficient Certainty in the Crit, he fubmitted it, that 
would Cure the uncertain laying of it tn the other Part “a * 

I ecla⸗ 


— 
a a. 6 
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Declaration. Chat the Writ fs confivered there as Part of 
the Declaration, feemed plain to him from various Expreſſions 
in the Declaration, ag alia enormia, &c. contra Pacem, &c. ad 
grave Damnum, &c. which muft have been toa ſhort, tf the Decla- 
ration was confidered there, as the only Ching, which the Par— 
ty is to anſwer. Chen for Authority he relied upon Sid. 150, 187. 
and Lutw. rsc9, And he fatd, He was informed, this perp Ex— 
ception was moved in Arreft of Judgment tn the Common 
Pleas; and the Court over-ruled it; though he dtd agree, onc 
of the Judges was of a different Dpinion. Che Chief Iuftice 
fatd, he did believe, there Had been two o2 thee Cafes of thts 
Sort, Where this Motion has prevailed of the CUrits being con- 
fidered there as Wart of the Declaration; but none of thele 
Cates, that he ever knew, came atany Cime into this Court. 
And He fad, he mutt own, he always thought, that the Decla- 
ration was the Charge, which the Party ts obliged to anfwer. 
And he laid, what he thought fully proved this to be the Cale 
even in the Common jPleas is, that when a Clartance fs al- 
ledged for Crroz between the Writ and Declaration, the Party 
mutt pray Oyer of the Writ and bing the verp C(Arit up bp Cer- 
tiorari. And the Reafon fz this given by Lov Holt was, that 
the (tit is only recited in the Declaration. And to hew that 
an Omiſſion in a Declaration cannot be fupplied by Watter in 
the Crit, even in the Common Pleas, he Cited Cro. Car. 407. 
where Vi & Armis was in the Crit, but left out of the Declara- 
tion, and Heid bad. Judge Page and J, Probyn were of the fame 
Opinion. Wut Judge Lee fatd, he had a Mote of the Cate of 
Bagnes and King, Mich. 13 Will. 3. where vi & armis was in the 
Crit, and omitted out of the Declaration, and after Judg- 
ment by Default the Court held this to be good. And He fai 
in that Cale, the Cale out of Lutw. mentioned now by Hp. 
Strange Was Cited. He (aid farther, that as this Motion has 
prevatled in the Common Pleas he was for affirming the Judg- 
ment, However the Matter ftovd over. Vide poft 


Marfhal and Carleton. 


N an Méton brought again the Defendant fo2 a Devaftavit Of What thall 
his Mife; the Defendant pleaded, quod petit Judicium de Billa, oe AG 19 be 
fo2 that it was not fatd in the Will, that he was Anminiftrato2 oo io in 
of her former Dusband; and concludes his Plea, quod Billa caf- abatement. 
fetur. To this the Plaintiff replics, quod ab adtione ſuâ precludi 
non debeat, and ſo Demurs in Bar; and a Joinder in Demurrer. 
992. Acherly fo2 the Plaintiff objeted, that there as no Fak 
alledged tn the Plea, which the Plaintiff could take Jue upon; 
and for that Reafon he was juſtified in Demurring. Wut 2. 
Reeves on the other Side argued and faid, that he did agree, 
wherever a Defendant begins His Plea with a petic Judicium de 
Narratione, 02 concludes it fo, the Plea ts a Plea tn Gar; but 
in the pretent Cale the Beginning and Conciufion is both to the 
Will; and therefore this was a Plea in Abatement. Che Plain⸗ 
tiff confequentiy DID wꝛong in demurring in Bar; for by that 
Weans he has made a Dilcontinuance; and ek haar De 
Pape 
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prayed Judgment for the Oefendant. And by wap of Authozity 

Cited Salk. 218. Che Chief Juſtice agreed with 992. Reeves, that 

his Diftintion between à Plea in War and a Plea tn Abatement 
Vide pot Was Light; However ordered this Matter to thand over, A⸗ 





Hilly and Polhill. 


What fhall N Debt upon an Award the Plainttf declared, that the De- 
——— kendant had given bis Bond to ftand to the Award of J.s. anv 
claretion in that J.S. awarded, that the Defendant fhould pap the Plaintiff 
Debt upon füth a Sum at the Cock and Pye fn Darfon; but that the De- 
an Award. fendant DID not come there. Che Defendant prays Oyer of the 
Bond, and of the Award; and upon Oyer the Award rected, that 
there had been ſeveral Controverfies between the Plaintiff anv 
Defendant; particularity one relating to the petent Matter, 
and another relating to a different Watter; and the Conclufion 
of the Submiftion twas, that all Watters tn difference were 
thereby referred to the ſaid Arbitrato2, ita quod he made his Ar- 
bitration of them all by fuch a Day. Che Determination then 
upon the Award was, that the Ocfendant ſhould pay the Plain— 
tiff the Sum tn Queftton, that the Plaintiff ſhould pay the De- 
fendant 1s. and thereupon mutual Releafes were odered to he 
given. And this Award appeared to have been made within the 
proper Cime. Che Oefendant upon this demurs generally to the 
Oeclaration, And now 2. Filmer argued, that the Oemurrer 
might be well maintained. be fad, he ſhould ſubmit it, thatag 
this Atian of Debt was hought upon the Award, and not upon 
the ond, the Plaintiff ought to have fet forth tn bis Dectara- 
tion, that be bad fubmitted himſelf to ftand the Award, in Order 
to ſhew, that both Parties were reciprocally obliged to perform tt. 
But as the prelent Occlaration ts Dawn, the Plaintiff does not 
at all appear to Have been bound; there is no Remedp therefore, 
that the Oefendant has for the 1s. awarded to him; and till that 
is Done, no Releales are to be given of either Side. Che Court 
thought there was a good Deal of Weight tn this Exception. 
Vide pot. however the Matter was owered to ftand over. 


The King and The Inhabitants of Stilton. 
The Cer- 


it N Exception was taken to an Order of two Juſtices, for 
frriting the that it was made fo2 the Removal of a Ban, his Tife and 
Children of One CHAD, without aſcertaining the Child to belong to the Ban 
a Perfon that and His CUife. And accowingly the Court madea Rule to thew 


Vide sok Caute, why the Dader Mould not be quathed as ta the Child. 


The King and Morrice. 


What fhall PN an Judigment fo2 erercifing a Crave contrary to the Sta- 
be faid tobe § tute of 5 Eliz. 992, Hopkins moved tn Arreft of Judqment, 
agoodCap- that this was an Indictment taken at the Quarter-Setions, anv 


tion of an 


Lodi@ment, It was not fain in the Caption, that the Jury wha found it, were 
1 ade 
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adtunc & ibidem onerat’; only in qenetal, that they were onerat’. 
Gnd for Authority cited 2 Keble 583, 610. 1 Ven. 60. and 1 Mod. 26. 
992. Fazakerly on the other Side did allow, that many ſuch Cr- 
ceptions as thefe, were thought fatal fornierip ; but of late the 
Judges have got over them. Warticularly he fatd, it has been 
allowed to be a youd Erception to an Indiment taken at the 
Heflions, that the Juftices did none of them appear to be of the 
Quorum, but in Sid. 367. that Exception appears ta have been diſ⸗ 
allowen. Che fame is of the Exception of the Cant of probo- 
rum & legalium hominum. So it bas been formerly held to bea 
good Exception, that the Mames of the Juros were omitted, 
but that Exception has of late Pears been over-ruled. Che 
Court did agree, that the Crceptions cited, have been vf late 
Difallowed; but never knew the peefent ane to be fo. Accordingly 
the Judgment was arreſted. 


Staniford and Ayfelby and others. 


OA Rule to thew Caufe, why a Cerdizé Mhould not be fet a- The Reme- 
fide, and the Defendant, who was Attamey in the Caute, cies for cre 
as well as one of the Parties, anfwer the Watters of an Affiva- *e 
pit fo2 rafing the Nifi prius Rolf, 992. Marth Cubmitted it to the 

Court, that the Ralure was entirely in an immaterial place. 

Che Ation twas in Replevin; and the Oefendant avowed pro 

redditu unius Anni Anglice one Pear’s Rent folubil exiftenr’. De did 

allow, the Defendant ſtruck out the Clio20 folubil and inſerted the 

Tos in aretro. But € this Hhould be a Foundation to grant 

an Attachment againſt the Defendant, there could be none to fet 

afide the Cerdiz, the Evidence upon one Iſſue and the other be- 

ing neceflarily the fame. Wut the Court (aid, they would not 

enter into the Confideration, whether the Ralure altered the 

Flue 02 not. Accowingly made the Rule abfolute with Coſts. 


Anonymus. 


Mi Draper moved to make a Rule abfolute for guaſhing the whens 
Jlaintitf’s Tit of Error; and that with Cots. Wut the Writ of Er. 
Chiek Juttice laid, He well remembeed the Cale of one Atwood, oy poy far 
who. bought feven o2 eight Writs of Crro2, which were all nocofts mall 
quaſhed; and pet no Cofts given. Accordingly none Was given beordered to 
in this Cate. be paid. 


When a Per- 
fon is in Cu- 
ftody for a 
M*: Cooke moved fo Liberty to charge a Wan in Crecu- — 
tion, wha was tn Cuftody at the Oate-Houle for a Cri— Saree 
minal Oftence. Che Chief Juftice at fir doubted, whether pe dirested - 
they could make fuch a Rule. However upon talking With the co be char- 


Water, the Court at lat gave Liberty to do it, ged with a 
Civil Aion. 


Anonymus. 


5 Y¥ Anony- 
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Anonymus. 


How far fe- ME?’ Hopkins moved fo2 feberal Informations againſt diffe- 
Wika — ‘Vai rent People fo2 a grievous Battery; but the Court ſaid, 
cco! in thefe Cafes all the Offenders are joined tn one FInfor: 


joined 10 one 


Toformation, matlton. 


Haynes and Bennet. 


How far Li- —J Baynes moved for Liberty to amend a Kecord by the 

berry hall SS ASif filed, in making It a Cpecial Bemozandum ; and that 

amend wich. Witheut Payment of Cots, o2 Literty to plead de novo. He 

out Payment DID arec, that the Declaration tn this Cale Had been deli— 

of Cofts. ered enerally. De did anvee too, that the Defendant 
Had demurred generally, but pet he fubniutted it, if the Deken— 
Dant did Demur fo this Creeption to the Declaration, tt was 
his Folly todo it; becaule he knew, the Plaintiff might amends; 
andif be Div not demur fo2 this Realon, there was no Occa— 
fion fo2 any of thefe Cerims being put upon the Plaintiff. And 
he faid, be remembred this Point was erprefly Determined for 
Him in the Cafe ef Walmefley and Cofey, Pafch. 2 Geo. r. But 
the Court fatd, it ts known to be everp Day's Poraitice, that 
thefe Cerms are confiantipy put. And one of the Officers tnto- 
med the Court, that when a Oeclaration ts delivered with a 
reneral Memorandum, they habe no Authozity to make up the 
Recow with a ſpeciäl One, tho there be a Will filed with a 
fyecial one, and the Court fad, the Plaintiff may make 
fuch a Miſtake tu the Declaration, on Purpoſe to Daw the 
Defendant into a Demurrer. And therefore they would not 
grant this Watton but upon thole Cerms, 


Speak qui tam and Born. 


Sales! # Bic Plaintif Having declared in J2abhtbition, this Batter 
how came an again upon DOemurter ta the Dekendant's 
Pleoa. And for the Plaintiff Serjeant Eyres argued, that there 
were Divers Authorities in the Wooks, which declared a Clerk 
to be a temporal Officer; particularly he cited Palmer 379, and 
2 Cro. 670. And no Oiftindion taken as to the Wanner of his 
coming tn. But ik that Point was to be given up, ſtill upon 
the general Momination of the Parſon, he has an Cftate for 
Like in the Office; and then this Court has a Right to grant 
its a th oo and prevent the Spiritual Courts trom depri⸗ 
ping ſuth Officer. And to this Purpoſe he cited 2 Brownlow rz. 
in the Cafe of a Chancellor of a Dioceſe; and fo tt ts in the 
Cafe of a Regiſter. He infitted farther, that the Ceclefiattical 
Courts Had no Authority ta reguite a Clerk to take a Licence, 
Serjeant Chappel Cubmitted tt en the other Stde, that whatever 
the Authority sf the old Books map be, that the Orace of Clerk 
16 tempoal in its own Nature; pet he fad, af late the ints 
2 . a 
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4st 





has taken a Diftindion between the Wanner of his coming tuta 
the Ditice. Aud this appeared from the Cale of Townfend ann 
Thorpe, where this Court allowed the Spiritual Court to 
procecd th depriving a Clerk, where he was nominated by the Par⸗ 
fon; which they would not have Done, had He been eleded by the 
arith. He then obſerved, that the Mature of this Dfice made 
it unfit, that it hould be ſupplied by a Deputy. Perſoual Qua- 
lifications are required in a Clerk, by the orf Canon in 
1603. De mult be twenty Pears of Ane; able to write and 
read; and of a competent Cuderttanding tn Singing, tf tt 
map fo be. And Gibfon in his Conkrusion upon that Canon 
fays, they were originally Afiftants to the Winiffer. De took 
Notice too, that tn meneral thefe inferior Officers cannot make 
Ocputies. A Conftable cannot but tn Cale of ertreme Sick— 
nels 02 Infancy, o2 where a Woman ts appointed by Cuſtom. 
So 1S 2 Keb. 309, 355. Chen as to the taking a Licence, he din 
agree, he knew no dire Authorty for it; but a Leiturer ts cer- 
tainly obliged to do it; and he fubmitted it, this Cafe was 
within the ſame Keaſon with that. Che Chick Juttice fain, 
that He never remembred any erprefs Refolution, that a Clerk 
was a temporal Officer. And as to the Cale of Townfend ana 
Thorp he owned, he was at prefent not fufficiently certain, what 
that Cafe went upon. Wut as to the Licence, he quefttoncd 
much, whether it tras neceflary. J. Probyn (ald, he thought he 
well remembzed, the Cafe of Townfend and Thorpe went upon 
that fingie Point, that the Clerk there was ablolutely an un- 
fit Perfon to erecute the Office; and therefore this Court would 
not hinder the Ceciefiattical Courts depriving him; as this 
Court had no Method of doing it themfelves; and he thought, 
the Coutt then made no fort of Diſtinction between the vifterent 
Methods of a Clerk coming tn. And as a farther Cale to 
ſhew, that in general a Clerk of a Pariſh ts confidered a tem- 
orai Dicer; he cited the Dpinion of 1020 Holt, 6 Mod. 253. 
ſudge Lee fikewife cited a Cafe out of Salk. 536. where it ts 
Held, that a Clerk of a Pariſh, tho nominated hy the Parton, 
gains a Settlement, within the Statute of 9 & 1oW. & M. as 
erecuting a temporal Office. And as to a Lewurer’s taking a 
Licence, be fatd, that ts whollp by Statute. Judge Page toa 
inclined to think, he was tn all Cafes to be conſidered a tempo- 
tal Officer, However this Watter ſtood over. 


Dr. Bently qui tam and The Bifhop of Ely. 


Be Watter coming now on to be argued again, D2. 
Henchman fpoke to the Objection ffarted by the Court, in 
relation to the Statute of Eliz. He ſaid, in the prefent Cale the 
Founder of this Collene was Wing Hen. 8. he gabe nu Statutes 
the Confequence of which was, that his Succeſſor Wing Edw. 6. 
might. 02, as bp Law the Right of Citlitation oefcended ta 
him over this College; fo He might declare ta the College, 
by what Rules thep thould be wilited. Wut then he Cubmitted 
it to the Court, as a Quettion deſerving their Confideration, 
whether the heit of the Founder, that 19, the Deir a ie 

pom 


. Vide poft. 


Vide 192. 
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wham the Law Declares to be the Cifite2, can doa any Ching 
moe, than oblige himſelf and the Coliege to obferbe thate 
Rules during His Cime. Far no part of the College Weve- 
nue came from him; therefore he can nut no ether Laws upon 
the Collene, but fuch as be has neceffartly a Power of doing 
by the Clifitatortal JOotwer Defcendimy upon Him, which is barely 
for bis Life. And this ts known to be the Cafe of everp ap- 
pointed Ciſitoꝛ. Infundions they mop grant during their oun 
Times; hut thofe Injunctions wil net bind their Sueceffare. 
Cherefere he inſiſted, that the Biſhops of Ely for the Cime be- 
ing, could erercife thts Right of Uiſitation in the Ream and 
#Place of Edw. 6. During the Retan of Edw. 6 only, And con- 
fequentip the Biſhop's Right of Aifitetion tn the poefent Cafe, 
is under & new Apphintment bp Queen Elizabeth. 52. Harper ar- 
ued of the fame Side, but made le of a different Crain o€ 
Chourht, from what the Ootoz did, that argued before Him. 
De admitted, that the Statute of Edw. 6. in appointing a Ct: 
fito2, tuere binding Statutes upon himſelf and bis Poſteritp. 
No Cue yet ever Doubted, but an Oetr of a Founder, might give 
Htatutes for the Government of the College, which would be 
binding upon his Deirs for cher, where the Founder himielf o- 
mitted to give any; therefore be faw no Beaton, but he might 
give Statutes relating to the Right of Gifitation. And conte- 
quently the Bight over the College, as Meir tu the Founder; 
and the Right over the College as an appotiited Giſitoz, are 
Rights intirely difkerent. FE this then is ta be admitted, that 
Edw. 6. might appoint a Gifitar for ever, he fatd, the Cdlods 
in the Statute of Edw. 6. would plainly convey fuch a Right. 
Che Tios indeed are onlp Epifcopus Elienfis Vifitator fir. Wut 
thep relate, uot to the Perſon of the then Withop of Ely, but ta 
the Biſhops of Ely for the Cime being, by the Name of their 
Dffce. De then inſiſted upon it, that the Statute of 40 Eliz, 
had no Intent to confine this Right of Cifttation over the Ma— 
fter only; the Aords of the Statute not being f{pecialis Vifitator ; 
but Vifitator fpecialirer admiffus by the Statute of Edw. 6. Gud he 
Obferved, that the Citation likewiſe was not by the Biſhop, as 
{pectal Cifito of the Wafter, but according to the Statute of 
40 Eliz. Wut however, he (atd, tho he did think tt manifeit, 
that the Biſhop of Ely fubliftedD general Clifito2 under the Sta- 
tute of Edw. 6. pet be fubmitted it, that the Statute given 
by Qucen Elizabeth, there good; as they related only to the Go— 
hernment of the College, and DID but explain the Statute of 
Edw. 6. Hut admitting, that they bad been contradictory, vet 
he infiften, they might ve well maintatned; as the College have 
thounht fit to accept of them. Jin thts Welpeét he compared the 
pretent. Cale to that of everp Corporation, that is appointed for 
the publick Ooverument of a Cown, Che King indeed cannot 
compel them to take a new Charter from him; but if thep do 
accept it, fuch Acceptance Hail bind them and their Succeſſors. 
And as to what is (aid in Skinner 513. He Cubmitted it, that was 
very confiftent with this Motton, Me did allow, it was ſaid 
there, that after a Founver has made Statutes, he cannot 
ative the Collene new ones; but that might be well underffood, 
thet he cannot impoſe new Statutes upon them; ann it 
I wean 
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Weans intimates, that the Body cannot confent to new ones. 
Gnd he apprehended fuch Acceptance might be of fo much Influ- 
ence, as in the peefent Cale even to have taken away the Right 
of Gifitation from the Bifhop of Ely, tf the Wing and the Col- 
{exe had thought proper; fo2 this Right di not accrue from anp 
Gant of the King to him; but merely from an Az Done between 
two Strangers. And therefore this Cale falls within the com- 
mot Rule of quodlibet diffolvitur eodem modo quo contrahitur. Ahat 
he had hitherto (aid, be obferved, related to Collenes of prtvate 
Foundations, as well as thole of Ropal Ones. Authorities be 
Had none to lap before the Court; neither did the other Side 
pretend to any. Wut chat this Power of adding new Statutes 
bp the Deirs of a Royal Founder, has been conftantly ererct: 
fed, be (aid, was notorious tn Peactice; and that, be hoped, 
would be allowed to be fome Cvidence of a Right, according to 
the Cafe in 2 Cro. 45. Che Court fatd, they were wvery clear of 
Opinion, that the Clo2ds Epifcopus Elienfis Vifitator fit ertended 
to the Biſhops Succeſſors for ever. And therefore that Point 
they would not coufioer of any farther. Chey ſaid itkewile, they 
did believe tn Fat the Kings of England Have given Statutes 
to other Colleges, befites thofe of thett own Foundations, 
So likewife Mandamvus’s Have been granted to admit Fellows 
of Colleges. Wut Judge Page ſaid, that was Done only in thote 
Cimes, when Catleges were conſidered as Ccclefiattical Foun- 
dations; and fo the Crown ereccifed this Power, as ead of 
the Church. Fudge Lee faid likewiſe, that he Din not take this 
Cafe to be any Ching like that of publick Copoations. 
For there the Hing exerciſes this ower with the Content of 
the Corporation, as being entrufted with the publick Oovern- 
ment himfelf, They all agreed, that the general Queſtian, that 
had been ſpoke to, was a Matter of great Confequence and 
Difficulty. And therefore it was oydercd te flandover forthe... 
Dpinion of the Court. igs Pos 


Ball and Knipe. 


bee a Writ of Erro2 on a Judgment tn the Court of What Courts 
Briftol, given tn an Adion bought upon a Policy of Attu: prea Right 
tance, 992. Reeves aligned fo Crroz in the firtt Place, that pheeaecic- 
the Court below had granted a Tales de Circumftantibus ; whereas cumfanti- 
the Statute allows of this only in Crials by Nifi prius. Che dus. 
Cows of the Recoꝛd are; Ideo fecundum Confuetudinem Civitatis 
predié? ad requifitionem. querentis alii de Circumftantibus jurat’; quo- 
rum Nomina apponnntur fecundum formam Statut’ in hoc cafu, &c. 
In Antwer to this Crception 92. Filmer faid, that a Cuftom of 
this Sort would he ood; and this is laid to be fecundum Con- 
fuetudinem. But 992. Reeves obferved, that this Anfwer was 
not Cufficient, in the firft Jplace, becaule the Eſage ts laid to be 
of the City; whereas tt ſhould have been of the Court; and in 
the nert Place, becaufe the Court appears to have had its Ju— 
risdidion within Zime of Memory. Foz the Stile of the Court 
1s, fecundum legem Mercatoriam ac fecundum confuetudinem Ufitatam 
infra di€tam Civitatem, ac etiam fecundum diverfas Libertates per di- 

52 verfas 
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verfas Literas Patentes. We ſaid belides, that the Plaintiff had 
laid no Caule of Aion tn the Declaratton; and this map be 





onan A@ion affigned for Erro2, tho tn the prefent Cale there was a Cer- 


brought 
upon a Poli- 
cy of Affu- 
Trance. 


Vide poft. 


The Reme- 
dy for an 
Eſcape. 


De The Exception, which he principally relied upon ta this 
Wurpole was, that no Cime twas altertained in the Policy of 
Aſſutance, as tt ts fet forth fn the Oeclaration, from which 
the Dasary of the Ship was warranted; fo2 it ts onty fatd, 
Incipient’ Periclitamine fuper predi&’, Anglice . $0 the 
Ship ts fad ta Le Oneris Anglice, Cons, without ſaying 
what Burthen the Ship was cf. Liketwife the Ship is fad ta 
be warranted, Mancipi vel non Mancipi Anglice, {ntereft 02 no Jn- 
tereſt. ut the (om Mancipium has a very Different Stgnifi— 
cation from that of Jntereft. Chen be fatd, the Dangert in 
fured againſt tees to be fuffered hic, and not faid upon the Sea 
02 in the Aoyage. Che Court fad, that at prefent they took 
the Anfwer to the firff Erception to be fufficient; and that it 
was Not avoided by any Chingy M2. Reeves had (aid; far the Court 
is Held for the City; and therefore the Glare of the City ts the 
Aſage of the Court. And they thought the mentioning the 
Letters Patent related only to fuch Liberties, as were added 
hy them. hen to the fecond Erception, they thought the 
Policy of Aflurance might be tell intended tu take Cffet from 
the making of tt. Chat was 26 Feb. The Ship ts (ard ta 
have fet Sail the fame Day, and then the Tod¢ fuper predic’ 
mutt refer to that Day. Co the two nert Exceptions, the Court 
DID not think, they could be taken Anvantage of after Cerdiét. 
And they thought, the lat Erception could not make the Poli— 
cy of Afllivance void. However this Watter ſtood over. 


Coke and Chapnes. 


N an Géton upon the Cale brought by the Plaintiff qui tam, 
&c. againt the Sheriff of Derby, for an Efcape of one Dar- 
ford, taken upon a Capias Utlegatum tn mean Proceſs. 292. 
Gapper had obtained a Rule to Mew Caule for arrefting the 


_ Judgment, for that be tnfiffed the Agion would not fie. 992, 


Draper caine now to ſhew Caule, and mentioned two Cales, one 


in Cro. El. 652. the other tn Cro. Jac. 360. there this Aétfon had lair. 


And he ſaid in Lutw. r22. it ts Determined, this Aétan will lie foa 
an Efcape on an Excommunirato capiendo in mean Proceſs. But 


Debt he Did agtee would not upon the Statute of Rich. 2. 992, 


Gapper onthe other Side (aid, that the Plaintiff ts at the End of 
his Suit, when the Defendant ts taker upon a Capias Uclegatum 
in mean Proceſs, and mut bentn His Affton de novo; for which 
Reafon, he Cubmitted it, that the Elcape was no Preejudice ta 
the Plaintiff. And to this Purpoſe He cited 13H. 4.1. Chenin 
Anttwwer to the firft of thefe Cafes, cited on the other Ste, be 
faid, it DID not appear, whether the Capias Urlegatum was in 
mean JPcels O2 Not; and as to the lecond, he fad, this Excep— 
tion was not taken. Judge Page ſatd, upon an Application ta 
the Court cf Exchequer, thep would’ Order the Oefendant’s 
Soods in thts Cale, that have been taken upen the Capias Ucle- 
gatum, to be afigned over to the Plaintiff, And the Coure 

aiey' 2 thought 
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thought the Plaintiff fuifered an Znjucy by this Eſcape. Accord— 
Ingiy gave Judgment for the Plainutiff. 





‘The Mayor of the City of London and Swinland. 


O* Rule ta thew Caule, whp the Defendant, wha was Col- WhenaRule 
{eter of the Orphan's Car, ould not have Inlpeition_of & made for 
the Publick Books relating to the Drphan’s Car, and take Co- re 
pies of them at bis own Expence, 2. Moreton [aid, that the pooks, in 
Chamberilatn, in whole Cuſtody thele Books are, was willing, whar Form ic 
that the Defendant ſhould take Copies of thofe Warts of them, is be 
which any Cavs related to him. Wut fubmitted tt, he had na dravn vp. 
Right ta take Copies of the whale, no2 of {uch Parts of them, 

as DID uot relate to Him. Accowingly he apprehended, that the 

Rule that had been dawn up, was too general, 992. Bickland on 

the other Side argued, that this was the common Foꝛm, which 

all thefe Rules are Dawn Up in. However the Court (Chiek 

Juſtice abfent) fad, that the Rule ſhould not be fo general ; 

and accordiugly made it, that the Defendant ſhould have Inſpec— 

tion of all the Hooks, which related to this Car; and take Ca: 

pics only of ſuch Part, as Concerned himſelt. 


Holt and Ward. 


HIS Matter was note argued bp Hz. Andrews on the Part Vide ante 
A of the Plaintiff, and D2. Sayer on the Part of the Defen- 34° 
pant. D2, Andrews fald, that the Queſtion that bas been fo 
{ong before the Court, was fingly this, whether the Ocfendant 
could have had any Redrels in the Cecleliattical Courts againſt 
the Plaintiff, in Cale He had refuted compieating this Enyage- 
ment on her part, and he had been willing to have compleaten 
it on bis. Chis, be fatd, was the State of the Queſtion; anv 
he obferbed, it has come before the Court in two Mays; one, a 
Wale made at the Crial upon the lea of the general Iſfue; the 
other a Oemurrec to another Plea of the Oefendant,viz. Infancy 
in the Plaintiff. Gpon the Recon it ts confeſſed, that the Plain 
tiff twas above the Ane of Conlent ta Warriage; tt ts conteſſed 
likewife, that the Defendant promifed to marry the Plaintiff, 
before the End of May ina Certain Pear; that this Promiſe was 
founded upon a mutual One on her Part to marry him; and 
it is likewiſe agreed, that tt was fully proved upon the Crial, 
that her Bother, who was Her Guardian, as Her Father was 
Dead, Was pwbp and confenting ta this Engagement. Ano 
according to the Civil Law, he took Notice tt was a gene— 
ral Rule, that an Infant was bound by all P.omiles made 
on bis Part, which his Curator confents to. Wut in Con- 
trats ot Marriage, their Law allows of Infants tn a peculiar 
Wanner to at for themſelves. Jn other Cales it ts a general 
Rule, that no Suit can be tnftituted again them, but they mutt 
Defend it by their Ouardians; but th Guts for Solemnisation 
of Marrtage, the Law oilpentes with this, Co this Purpoſe 
He mentioned the Caſe of Cole and Coventry, twhich came bere 
€ )) 


2. 
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Vide poft. 


D2. Oxenton as Judge of the Court of Arches, onan Appeal 
in the Beginning of King William’s Cime. Coventry had tn- 
ftituted a Suit foꝛ Solemnization of Warriage ; and upon an 
Appeal it was objeked, that he was a Minorz, and had inftitu- 
ted his Suit without a Guardian; tut it was Held that the Suit 
was tell inftituted notwithffanding. De fatd, he did own. 
that that Sutt was founded upon a Contrat of Warriage 
per verba de prefenti; but he did believe, that no IJnftance 
could be mentioned of any Suit being eftablihed upon 
a Contra per verba de futuro Within the Wemow of 
anp JPatifer. Motwithftanding this, he fad, the Au- 
thority in their Books ts artous, that fuch Suits map 
Wwell be brought. Che Wanner of tnforctngy this Suit, he dia 
agtee, was not fo certain, Jn fome Books it ts tntimated, 
that the Court can only fnfit# JOenance upon the Party 
pro lefiona fidei ; but in others it Is fatd, that thep may de— 
cree a (pecifick Erecution of the j2amile ; and the Confequence 
of Difobeping ſuch Decree, ts Ercammunication, And for Au⸗ 
thority be cited Swinburn, Sect. 17. Tit. the Cffet of Clpoufats 
No. 1. Covorubius de fponfalibus, Cap. 4. No. 2. Page 120. 5 Mod. 
412. Modern Cafest1s. On the other Side D?. Sayer arnued, 
and faid, it muſt be agreedto him, that the Diffindton taken 
between a Contrast per verba de prefenti & per verba de futuro is 
purely by the Canon Law. Wut by that Law a Contra of 
Marriage per verba de prefenti is an atual Warrtage; and 
therefore be might well agree the Cale of Cole and Coventry 
before cited. He fatd, he Did agree farther, that tn Contrags 
per verba de futuro, where the Party has confirmed fuch Con- 
trat bp an Dath, the Courts have fometimes interpoted, and 
inflifed jPenance upan the arty for the Breach of tt. Wut 
in Prynn, Tit. De Sponfalibus, the Cafe ts put of a Wan ano 
Toman’s centring inte fuch omile and the Wan’s going 
beyond Sea; and Held erprefiy, that the Uoman ts free to 
matty another Man. We fain likewile, that he fubmittted it ta 
be Conttaty to the very ature of Matrimonp to Decree a 
Cpecifick JDerformance of fuch Contras. And if the Wan, that 
has entred into fuch an Engagement, ſhould take to Cdlife a 
nother Toman, he fard, tt was beyond all Queftiou, that their 
Courts could not annul the Marriage actually entered into, 
and Decree a Salemnization of the Marriage only contracted 
for. Che Court faid, that thep delired now tome farther 
Light into this Queftion to be given them by, the Tommon 
Lawyers ; and therefore this Watter was owered to ftand over 
to be {poke ta by them. 
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The King and The Inhabitants of Melton. 


gene was made to quath an Order of Seflions, dil- vow far a 
charging an Order of twa FJuftices, for the Removal of Person that 
the Cidow of John Coke and feveral CHildeen. John Coke re- saina Settle. 
moved himlelf with bis Family from the Harilſh of Stapleford yy" '™* 
with a Certificate, and lived in a Cll within the arth of ~ 
Milton, which Gtll maintained its on Joan, and occupied there 

a Cenement of 31. per Annum. and at the fame Cime rented a 
Cenement of 40}. per Annum in the arith at large. Che tins 

Juſtices were of Opinion, this gained a Settiement in the 

arith Of Milton; and the Motion now made was, that the D2: |. 

Det of Seflions, dilcharging that Dyer, might be itteit dit Vice oo* 
charged. And the Court made a Rule to ſhew Cauſe. 


Philips and Knightley. 


see Matter coming on again, Serjeant Eyres argued, Vide ante 
that the Award was neither final no2 certain, for in the 3°” 
firſt Place it Dees not put an End to the Controverly then 
fubfifting ; and in the nert Place, tt is uncertain what the 
Cofts of that Azion are. But 2, Reeves on the other Sine 
fubmitten it, that tt ts not neceflary, that an End ſhould be 
put to the Controvertp by the Award itfelf; it is enough, that 
the Award puts the Watter tuto a Dethod of being ended. 
To this Purpofe he cited the Cale in Cro. 541. And obferved, 
that the Cafe tu Carth. 378. is not at all againſt this; for 
there the only Ching determined ts, that in Award to make 
general Releates, the Award Does not put an End to the Con- 
troverfies, and therefore cannot be pleaded in War to any Ac- 
tions bought upon them, but the Releales may. And belides 
if was faid, that the Arbitrators could not have awarded the 
Party in this Cale to Have dilcontinued his Ackion; for it ts 
brought on Behalf of himſelf and the JPoo2 of the arith. 
Chen as ta the Watter of Colts, he did agree, tf the Award 
Had been, that the Party hall pay tuch Cots, as hall be tar- 
ev by a Stranger, that would not have been good; but here 
it is, that the Pärty fhall pay the Coffs of tuch a Sutt in 
general; andthele map be tared by the Officer of the Court. Che 
Chief Juttice, Judge Probyn and Judge Lee were of this D- 
pinto. Wut Judge Pace Doubted. We DD agree, that an A— 
ward, that one of the Parties ſhould give to the other a Bond 
fo2 fuch a Sun, wauid be good; but he Did not knew, that a 
Wond awarded to be given, that one of the Parties ſhall da 
a collateral At would te fo. Andas to the Watter af Cofts, 
he DID. antee, that tf 1 had been expreſſed tn the Award, that the 
Matter ſhauſd tar the Coffs, that would Have been tuficient ; 
but ag tt is left th general, he thought tt not fo. Accordingly 
the Court ordered this Watter to be put into the paper 
again the laſt Paper-Day of the Cerm for the Relotutisn of 
the Court. 

6A Davis 


Vide poft 
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Davis and Johnfon. 


How far the HIS was a Datter, which came before the Court upon a 
Rule of Law Cale made at the Crial in an Ejeäment. Che Doubt 
isthatan aroſe upon the Conftrusion of a CUill of Gne Matthew Trig. Che 
Shall nor be Cill recited, that his Mife Rebecca Was With Child, and took 
difinherired Notice likewile of the great Care the had taken of him tn bis 
by a Will, Illneſs; and then provided, that if the Mould be delivered of a 
without a Son, that Gon ſhould have the Moiety of his real Eftate at 
— his Ane of 21, and if fhe ſhould be delivered ofa Daughter, that 
puueation. Daughter Hould have the fame. Andas to the other Wotetyp, at- 
ter the Death of bis fad Wife, be wave the fame to his Wother 

Thomas Trig. and bis Sifter Mary Hogland fo2 their Lives, if thep 

fhould be ving at the Ctine of her Death, and tt they Hhoula 

not, then to bis Brothers and Sifters Childꝛen. And then the 

Hilt went ON and provided, that if the fata Rebecca fhouid be 
Delivered of no Child alive, otf ſuch Child ſhould die before 

the Ane of 21, then he gave his whole real Eftate to the faiv 

Rebecca fo2 Life. Che Ceftato2 died in 1691, and Rebecca wags 
afterwards delivered of a Daughter, whe came to the Age of 

21. Che OHaughter was Heir at Law to her Father, as weil 

as Deviſer. Rebecca makes a Feofiment of that ABoiety, De- 

viſed to the Ceftator’s Wrother and Sifter after her Deceale, 

ta the Defendant, And now in an Cjetment brought by the 
Plaintiff on a joint and feveral Oemile of this Mölety from 

the Daughter_ and the “Lrother’s and Sifters Ehildren (the 

Brother and Sifter dying in the Life of Rebecca and after the 
Feoment made by her) the Quettion was in the firft Place, 

whether Rebecca had an Cftate for Life in this Woietp at the 

ime of the Feoffment; ; and in the ſecond place, admitting 

that fhe bad, whether the Intereſt ta the Brothers and Sifters 

Children was aà contingent Remainder, fo ag it might be De- 

ftroped by the Seotiment, o2 whether thep took bp wap of 
Erccutoy Deviſe. Serjeant Skinner argued for the Defen- 

pant, and faid, be fubmitted It, Rebecca Had clearly an Citate 

for Life. He DID agree, that the Cales Had gone fo far in 

Favour of Heirs at Law as to allow, that if Lands are De- 

piled to a Stranger after the Death of a Wan’s Mie, the 

Wife hall have nothing bp this Deviſe; but the Lands ſhall 

Defcend to the Deir, till the Death of the Cite happens. Wut 

he DID Appehend, the Cafes had never pone fo far, as to al- 

low the Lands to deſcend to the Heir tn ſũch Cale, where there 

is an expreſs Devile of a Wotety to the Heir. Che Court ſaid, 

that they did agree, that an Detv may be difinherited by Cows 

of Jmplication, where {uch Implication is neceflary to make the 

Wows of the Ceftato, take Cifet. And therefore it mutt be 

allowed, that tf Lands are deviled to the Weir at Law, after 

the Death of another, that other takes an Citate for Life, Wut 
whereever the Implication is not ablolutely neceflary, the 

Rule of Law ts eftablithed and certain, that the Heit ſhall 

not be Dilinherited of any Part. Andin the prefent Cale the 
Implication is not fo ; for the Devilor miyht well inte aD 

I Yi 
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that this Moiety ſhould deſcend to his Deir During the Life of 
his CGUife; and that the other Woicty thauld came ta him by 
Purchaſe under the Cuil. Che Court ſaid farther, that the 
Determining thts Point would Determine both; f02 if Rebecca 
had not an Cftate for Life, tt ts certain ber Feoffment could 
not Difturb the Intereft Ifmited ta the Weather’s and Sifter’s 
ChHilden. Accordingly they refuled to hear anp farther Argu— 
ment; but gave Judgment for the Plaintiff. 





The King and The Lady Lawley. 


HIS Matter coming now on to be argued again, Ser- vide ante 
jeant Hawkins fatd, that be beliched, he might rely upon it, 257. 

that Sciens Was not a fuffictent Allegation, that the Defendant 
knew of the fozmer Indidment againft Croke ; and fo2 this he 
cited. 5 Rep. 122. fn the Inſtance of dans mortale Vulnus, where 
_ that is held ta be tntufictent. Wut if he fhould give up that 
Joint, ſtill be ſubmitted tt, that it was not enough fo2 this 
suditment to charge, that the Defendant knew that an Fnv1#- 
ment was found againt Croke, which Jnvitment, tt was fatd, 
is in the following GUords, and fo that Indi€tment recited Verba- 
tim; but tt ougijt to babe been averred, that there was fuch 
Indizment. Co this purpoſe the Cale of The King and Tra- 
cey, Was CiteD out Cf 6 Mod. 31. There the Defendant, who 
Was a Juſtice of Peace, was indicted fo2 procuring another Ju- 
ſtice to refule Bail tn a Cale, which was bailable. Cwo Er- 
ceptions were there taken ; one, for that tt was not averred tn 
the Indictment, that Batl was refuled; the other, chat it was 
not averred, that Batl was offered. And the Judgment ar- 
refted upon theſe Creeptions. Wut the Serjeant farther argued 
that there was another material Realon, why this Fat ought 
to habe been averred, which is, that tf it bad, the Wecital of 
this other Jndiiment muſt have concluded prout patet per Recor- 
dum; anv by that Means the Defendant would have had a 
Right of pleading Nul ticl Record. And fo ts Raft. ras. tn the 
Cate of a Decies tantum. But by this Indixment’s being in 
that general Wanner as it is, this Concluſion is quite omitted, 
and fo the Party prevented of fuch a Crial, which by Law the 
was intiticd to. 952. Marth {poke too of the fame Side, but 
confined himſelf to fame Authorities th the Law, relating to 
the Tow Sciens. And fo2 this purpole he cited 4 Rep. 18. b. 
where the Beafon given, why Sciens ad Mordendum oves, &c. is 
not traverfable, 15, becauſe tt is not a fuffictent Alienation, 
upon which a Craverle can be taken. He relied too upon a 
Cate in 2 Bulft. 292. Chere in Replevin the Plaintiff replied 
an Acceptance of Rent by the Aſſignee from the Avowant, Sciens 
that he was Affignee. And pet held, that the Allegation was not 
intuffictentiy laid. 952. Reeves on the other Side argued, and 
fad, be Mould fubmit tt, that no moe certainty is required tn 
an Snpiement, than is tn a Declaration, And fo the Rule is 
{aid Down tn the Cale before cited our of sRep. Chen that 
this would be good tn the Cale of a Declaration, he thought, 

was bepond all Queftion. Foz as ta the Cale cited out of 4 as 

tha 
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that he fubmitted it, Depended upon a particular Reafon ; 
and net upsirthe Reafon mentioned tn that Report. Che Rea- 
fon clearly, he ſaid, was, becaule the Craverfing that Fact 
would be pleading a Plea; which amounted to the Oenerat 
Tuc. Chen as to the Recital of the former Indidment not 
concluding prout patet per Recordum; he took tt to be a pofitibe 
Rule, that this was never neceflary tn Indiments. And the 
Beafon ts, becaule that Fat muſt always be paved upon Evi— 
Dence ; whereas tn Declarations, that may Happen to be other- 
wile by particular Pleading. De faid, the various Peecedents 
cited upon the former Argument ſhewed this te be the Law; 
and be took it, in Indttments for receibing ftolen Goods, 
never any Ching moe is alleged than that the Oefendanc 
knew the Goods to be ftolen, So M2, Strange fad, tn the 
Appendie ta the State Trials, there is an erprefs Pꝛecedent of this 
being Cuffictent even in an Inditiment of Hinh Creator. Chat 
was in the Cafe of The King and Hayes, Mich. 36 Car. 2, Che 
Defendant there was indited, for that he, knowing Dir Tho- 
mas Armftrong Was indicted Of Dinh Creafon remitted Him Woe 
ney. Chis Exception indecd was nat_taken there; but the 
Defendants Was acquitted upon the Cvidente. Che Chick 
Futtice faid, that the Reafon given bp 952. Reeves for the 
Cale of the Sciens canem, &c. was certatniy the right Reafon, 
and be was of Dpinton, the Sciens was fufficient in this Cafe. 
Me faid, he principally relicd upon the Authority of the various 
yPrecevents, that have been cited. And as to the Recitals 
concluding with prout pater, he took it net to be neceflary in In⸗ 
pigments. De did anree the Cale of the Decies tantum; but 
that, be faid, is an Aiton, Judge Page Declared himleltf to 
be of the fame Opinion; and laid, he tosk tt, the Sciens hag 
fironmer laid, than tf it had been quod fciebat ; for this partt- 
ciple {peaks of the prefent Cime, whereas the quod fciebat 
would not. Judge Probyn ſaid, he thounht the fame, and cited 
a Cafe out of Sid. 183. And Judge Lee (ald, he remembren 
a particular one to this Purpoſe, Which was that of The King 
and Logwyn, Pafch. 3 Geo.1. CThe Delendant there was indic 
cd, kor that he being Chancellor & fciens that ſuch a one had 
proven a (Gill in the Jeragative Court colore, Officii com- 
pelled him to prove it again in bis Court. Serjeant Pengelly 
moved in Arrett of Judgment, that tt was not enough ta 
charge the Defendant with knowing this, but tt aught ta, have 
charged him with knowing tt judicially. Lo Chief Fuftice 
Parker,-faid, that the Clots, knowing tt, was as ſtrong ag, 
an Averiment, that he DD know it, and it mutt be fuppofen 
he knew it, by ſeeing the Seal in that Cale, two of the other 
Judes were of the fame Opinion; and he never knew, that anp 
Ching moze was Done upon that Erception. AccowWingply in 
the prefent Cale the Court gave Judgment for the King, 





4 ; The 





The King and Crooke. 


HE Defendant being now brought up again, the Court 

Declared, that they were unantmous tn Opinisn, chat the 
Defendant's Crime was within the Claule of the Statute of Eliz. 
that has been mentioned. joi the ae Of this Claufe 
ate, that whoever —— a Deed with an Jn 
the Freehold of andther, Mall fuffer the Penalty of it; thouch 
He dees not attalip charge a2 diſturb it, Accordingly Judament 
fas pronounted for the King. 


Wilmot dad Allen. 


ent of Diſturbing 


Vide ante 
168, 


AN Rule to ſhew Cauſe, why an Attachment Mould not go when anAc 


again the Defendant fez not perforining an Award, 
Mꝛ. Fazakerly produced Aidavits to etplain the Mature of the 
ubmitiott, in oder to Hew that the Arbitrators had went ve- 
ond ctheit Authority, aid that they had ated corruptly th ma- 
kine theit Award. He fad, he thas well apprehenfive, that it 
would be obeaed againt him, that this Subtiition was made 
a mule of Cotiré m Purſuante of the Statute of King William, 
aiid therefore no Dbyecion could be mate ds to Corruption, as 
the Time appointed by the Statute for this Putpate was tong 
firice elapied. But he did fubmitit, that this Objetian maß 
at any Cime be made in Hhewihy Caule again an Attach: 
tent, though he bid agtee, if muft be made before the Eno 
of the nert Cerin after the Awatd, when the Objection ts. made 
tife of fo [et afide the Aihard. And in Jurluance of this Dt- 
flindion, He faid, many Cates have heen deterinined. Fn the 
Gale of Merry and Edwards, in La Macclesfield’s Cime, he la 
Dow the Rule to be, that where an Awardis ſubſiſting by Rule 
of Coutt at Common Law, the Party cowies tod eariy to ob- 
pe to the Awatd fo2 any Caute, till an Attachtent moved fo2, 
ut where it is made in Purſuance of the At, the Party mutt ap- 
ply the nect Term after the making it, (Fhe would mave to fet tt 
aide for Corruption in the Arbitraters; Hotvever that he niay at 
any Cime ſhew this for Caufe on Motion for an Actachment. Che 
Taine Rule vf Diftinkton in Relation to Ateards made on the Sta- 
tite was laid down, he ſaid, in the Cafes of Whild and Kneeves, 
Mic. 10 Ann. Of Bird and Pye, Mich. 9 Geo. 1. and Swanton and Fair, 
Hill. the fame Pear. De fad itkewile, that the Arbitrators Han 
allowed Letters to be produced tn Evidence before them, Mit 
by the Party hirhfeif, Wham thep made their Award tn Favour 
of. And that he fubmitted tt teas another Reaton fo2 ſetting tt 
afine. Che Court fatd, that they did not think cithet of thele Fats 
fuffictentiy made out, of Charging the Arbitrators with going bve- 
pond their Authority, 02 with Cowuption tn erecuting tt. And 
therefore there was no Mccahon to give an Opinion upon this 
Diſtinction, that hag been offered. Chen as to the laſt Crception, 
they thought the Arbitrators bad BE oU ta make ule of va 3 
[> 


tachment is 


moved for, 
for nor per- 
forming an 
Award, what 
Marters may 
e offered 
againit the 
Granting it. 
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Evidence they required to inform and ſettle theit Judgments. 
Accowingly the Court made the Rule ablolute for granting the 
Attachment, 


Gardiner and Merret. 


How far two PON a Writ of Crro2 on a Fudqment of the Court of 

re Dee Common Pleas in an Aton of Affauit and Battery, ant 

materially O€ an Drrgtnal was aſſigned for Crro2, and now an Oriainal 

diferent was Certified, wherein Merret was JOlatntiff, whereas in the 

from one = Placita He is all along named Merrot; upon which 992. Gapper 

another, inſiſted, that this as a material Clariance. 92. Robinfon on 

the other Side argued, that thele Wames were eadem fonantia; 

and therefore this was no Creeption at all. But at leatt, he 

faid, the Plaintiff in Crro2 could not take Advantage of this; 

fo2 bis Writ of Erro2 ts the fame as the Driwinal. However, 

if the Court ſhould be of Opinion again him tn both thee 

Points, he defired, this Watter might ſtand over, that they 

minht have Liberty to apply to the Court of Common pleas, 

to fee, if this could not be amended. Che Court fad, that thep 

thought, the Clariance was material; and mentioned a iike 

Cale in this Court, where Dunmol and Dunmal were held to be 

fo. Chen ag to the rit of Crroz being fo too, they fatd, fo2 

the fame Reafon, that this was a material Gariancte between 

the Original and the Placita, it muft be fo too, between the 

How far the CQirit of Erroz, and the Record; and confequently the Record 

Court will ig not rightly removed up; for which Reafon they could by no 

Writ of Er- Weans affirm the Judgment. However thep declared their Opi- 

rorexoficio. hions to be, that they might ex officio amend the CUrit of Erro2 

by the Stat. of 5 Geo. 1. 13. without Application of either Par 

ty. Foꝛ the Stat. laps, every Cirit of Error, varping trom 

the Recod, map and hall be amended by the Court, into which 

the Record is removed. Indeed thep did agree, that tn odinarp 

Cates it ts ulual fo2 the Court not to Do this, ex officio, but fo2 

the Party to apply for it. Wut the Realon fo2 thofe Cales was, 

that the Party comes and tnfozms the Court, that there ts a 

Miffake in the Crit of Crro, before the Record fs removed 

up Defoe them; and confequentiy before the Court can know 

it themfelves. Wut here thep Cee tt judicially. Chey declared 

How far likewiſe, that the Plaintiff in Crroz Does not pay Cofts upon 

Cofts hall this Statute fo2 the Amendment. And 2. Monday fafd, the 

nor be paid Pradice mutt have been fo ever fince the Statute; becaute 

pPndment We is known, that the Amendment ts made tn Court inftanrer 

of a Writ of UPON pronouncing the Rule. Accordingly the Court owered 

Error. the Amendment without Cots in the preient Cafe; and gave 

Rule for the Caule to ftand farther over, that the Joarty minht 

Have Liberty to apply to the Common leas, to fee, tf be conta 
Vide pot. have his Original amended, 


4 Philips 
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here Matter coming on again, Judge Page declared himlelf Vide ance 
to continue of the fame Dpinton, as be was of before, tn 457 


the two principal Dueftions. he did agree, that he had found 
Reaflon to alter ft tn one of the Cales be had put before; and 
that was, in Relation ta the Bond. And he did allow, if the 
Arbitrators had awarded, that Marhhall (ould give a Gond ta 
the Plaintiff ta tndemntty Him in the Suit depending, that 
would have been good. Foz there the Arbitrators habe alcer- 
tained the Penalty, as the Conlequence of his not doing tt. 
And tho’ indeed by erccuting this Bond, the Party's Remedy up- 
on the Arbitration⸗Bond ts gone; pet there ſübſiſts as good a Re- 
medy upon this Bond, as there was uponthe other. But inthe 
prefent Cale, bp erecuting the Deed of Covenant, the Party's 
Remedy upon the Arbitration-Bond ts gone, and there ts onlpa 
Remedy upon the Covenant left tn the Room of it; which isa 
Satisfation tn Damages only to be given by aJuryp. And he 
thought the Cale in 2 Saund. 292. ag ftrong a Cate, as the pre- 
fent one. Chen as to the other Point tn relation to Cofts, he 
thought the Cafe of Winter and Garlick, Salk. 75. full in fuppoat 
of his Opinion. And in the Cale of Sebley and Ruffell, Mich. 
9 Will. 3. where the Ditpute was, how far Arbitrators might 
aſſign part of thetr Authority ta be erecutedD by another, he re- 
memb2ed well, Lod Holt aid it Down, that they could tn na 
Cale, but where they referred Cofts to be tared by the DWafter. 
Che Keſt of the Court declared thetr Opinions to be different 
in both Points. Judge Lee in particular (aid, that bis Motion 
was, that Arbitrators are only bound to make as good an End 
of the Watters referred to them, as the Mature of them will 
admit of. Ho far indeed to be Cure, he ſaid, they are bound ta 
Do; o2 elle the Award will be bod. And therefore he did agree, 
that tf the Award had been, that Marfhall Hould be nonſuited tn 
that Adion, that would not habe been Cufficient. Wut na fur- 
ther they can be bound to bo. And therefore the Arbitrators 
could not poſſibly award, that Marhall ſhould diſcontinue the 
Suit, which he had brought on Webal€ of himſelf and the Poorz 
of the arity; fo2 that would be ta diveſt an Jntereft out ot the 
Pooꝛ of the Parih, which was vetted in them by the Commen- 
cing theAitian. Chen as to the WDatter of Cofts, he ald, to be 
fure the Arbitrators could not refer the Cofts to be tared bya 
Drager; but when the Award is only in general, that the 
qParty hall be indemnified from the Cofts of ſuch a Suit, he 
thought that was fufficient, and that the Court might oder the 
Officer ta tarthem. Co this Purpole, he laid, was the Cale 
of Eaftland and Franks tn thts Court. Chere an Crception was 
taken ta an Award, for its ordering the Party to pay Cuch 
Cofts, as the Matter ſhould o2 ought to tar; which tt was far, 
was uncertain. But the Court Held the Award to be good 
enough; and the Reafon given was, that there was uo Decafion 
for au expels Reference to the Wafter. So, he (aid, he te- 


membred well, there was a Cale ta the faine Purpoſe tn pak 
ar, 
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Car. but be could not indeed think of the ame of it. GccoD- 
ingly the Court gave Judgment fo2 the Plaintiff. 


Fifher ard Hughes. 


The Form a a Writ of Error on a Judgment fh Efexment out of one 
of a Judg- of the Grand Seſſſons in Wales, 992. Strange fain, that the 
menttobe Jolaintiff Had Detlated on thee ſeveral Demites of ane and the 
amen, lame Cenement ; and had a Gerdig fo2 im upon one Demite, 
ements and againt him apon the other. Wut the Foem of the Juve 
ment was, Ideo confideratum eft, quod Querens recuperet Terminum 
fuum predictum upon ole of the Oemiles; & quoad cetera pres 
miffa, quod defendens eat inde fine die. Aßon whtch 993, Strange 
objected, that the iow premiffa mutt relate to the Cenement, 
and ag there is but one Cenement mentioned, Here ts Tug: 
ment given, that the Plaintift Mall recover it, ad ikewite, 
that he fhall be barted of it, And this, be (aid, was intitelp 
owing to the Plaintiff's not laying is Demiſes to be oF diffe. 
rent Tenements; as the commoñ wie in thefe Cafes is, 6 
Way of alia Tenementa. Che Court thought thete was a foon 
Deal of Geight tn the Objetian; (0 awered this AWattee ta 

Vide pot. ſtand avers 


Anonymus, 


How far the Scac. \ PR. Watd moved f02 a Ctit of Delivery of a Ship, 
Court of Be that was feifed the 2oth of April lat, upon Account 
— ee) 9 Mtit of Appraiſement being not returned this Cerm, 
fr Delivery (0 that the JProfecutor had been a of a manifeft Delay, 
ofaShip, Che Attowep General objected on the ather Hand, that the Ship 
tight be fubje& to be burned; and therefore this Wotion was 
fréenulaty ‘Baron Carter fatd, it this Wotton was proper tn it- 
(elf, He thought at leatt it was made too early; fo2 be took the 
Rule to be, that this Cait could not be gratited, till the 
Party was Delayed oF a Crial. Wut the ret of the Court de 
clared, they thought, an — Delay on the Part of the 
Croton was a fulficient Realon to peatte it. And as to tohat 
was faid in relation to the Ships being ſubject potibip to oe 
butned, they obferven, that upon the granting thee Crit 
there is always a Reconnifance given ; and tn that Reconnitanee 
thete is a {pectal —— In Cale the Ship be ſubject to he 
burned. Accordingly the Writ was granted upon thole Ceems 
of the Patties entring info fuch Recognifance: 


r The 
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R. Abney now came to fhew Caule, and fatd, he did anree, vide 457. 


lf this Cafe had fublifted upon the Statute of 13 & 14 
Car. 2. this Renting would have gained a good Settlement ; 
but as it Depends upon the Statute of 9 & ro W.3. 11. he ſub 
mitted it, that ft couin mat; for the CUods tn that lat Sta- 
tute ate, that no Perſon, coming into a Pariſh with a Certifi— 
cate, hall gain a Setticment there, unicls he rents a Cene- 
ment of ro]. per Annum, g2etecutes at annual Dffice in fuch 
Pari). Now the Cow fuch mut be applied to the Renting 
rhe Cenement, as weil as the Crecuting the Offce; and if fo, 
the Renting the Cenement muff ve tn fuch Pariſh, where he 
comes With the Certificate. 1952, Reeves on the other Stde fatd, 
that he remembed a Cale, tuhich was Determined upon Debate, 
Where the Refolution of the Court was, that the Cords in this 
Statute and thafe tn the Sta ute of Car. 2. ſhould receive the 
fame Conftrudion. Chat Cale was Mich. 9 Geo. 1. and the Dit 
pute there was between the Pariſh of St. John’s, and the Pariſh 
of Annwell. Accowingly the Court declared themlelves to be of 
the fame Opinion; and Judge Lee fatd, he thought, the Tow 
fuch, that bas been relied on, might well be confined to the 
erecuting Ditces. CGpon which 952, Abney took an Erception ta 
the Dder of two Juſtices, fo2its removing the Wife of John 
Coke and fir Childen, without alcertatning the ames of the 
fit Chilken, 02 faytny, that they were her fir Chelden. Ana 
in the Cale of The King and Alders, Mich. 8 Geo. 1. whith was an 
Oꝛder of Removal of a (Uoman anda Baftard-ChHild, he re- 
memben both theſe Exceptions taken, and the Drder quathen 
upon them. Jn Anfwer to thts 92. Reeves faid, that he well 


agreed, that the complatning Part of the Order was, as has” 


been mentioned; but inthe Adjudication-part if ts ſaid, that thep 


were Her Children; anv therefore he hoped that was fuflictent. 


However the Court were of Opinion, that this was neceflary to 
be in the complaining Jatt ; fo2 upon that the Adjudication-part 
fs founded. And accordingly they quathed the Order of Seffians 
in the CUbele, andthe Dwer of tuo Jultices as to the Childen; 
but confirmed it as to the (dite. 


The King and The Inhabitants of Stilton. 


‘Te Matter coming on agatn, the Creeption by 92. Fil- vide gs, 


mer feemed to be, that the Name oe the Child was not 
mentioned; and not that it was not faid, it was their Chuv. 
The other Stde inifted, that 952, Filmer Did not cite any Autha- 
rity to ſhew, that this Creeption was ever allowed. Che Chick 
Juſtice aid, if this was the fir Cale tn which tt was ever taken, 
he thought tt ought to be allowed. And accowingly the Court 
made the Rule ablolute fo2 quathing the Dder as to the Child. 


6C The 
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The Inhabitants of Courland and 'The Inhabitants of Leeland. 


Vide, quip M:; Fazakerly now moved fo2 the Dpinton of the Court, and 
ag thep ati declared it unanimoufly ta be, that the Jnden- 
ture was void to this Purpoſe of gaining a Settlement, as 
well ag all other JDurpotes whatever. And accordingly quathed 
the Der of Seflions, and confirmed the Ower of two Juftices. 


Stock and Bell. 


How far the Mi’ Floyer moved fo. Inſpedtion of a Contra, entred in 
—— * the Books belonging to Greenwich Hoſpital, and ſigned by 

eee ne @ Corkman, who was obliged to baying an Aéfon upon tte 
Infpeétion of But Judge Lee faid, he remembyed a Wotton of this Sort re⸗ 

Books. fulev not long ago, even in the Cale of Books belonging ta 

Church-wardens,; asa private Right was only concerned. Ac⸗ 

pe the Court refuleo the Wotion in the pretent 

ate, 


Anonymus, 


How feritis RE Morley moved to fet afite a Judgment in Replebti, 

neceflary to for the Warty’s not being ſerved with the Rule to reply, 

ives Rule put having only an Englith Motice given of the Rule. 2. Daw- 

toreply. fon on the other Side (ubmitted. it, that itis enough to enter the 
Rules for pleading tn the Officer’s Wook. Wut that at leatt the 
Court would not fet afide the Judgment, as the Party had fate 
Motice, that there was a Rule given in the Book to reply. Dow- 
ever the Court thought this a plain Irregularity; and accord⸗ 
ingly fet the Judgment aſide. 


The King and The Biſhop of Chefter and others. 


How far Li- Mi: Fazakerly moved for Liberty ta enter up a Judgment 
berty fhall be of Revertal, pronounced bp the houſe of Jeers fo tong 
given toen- Igo gg ro W. 3. which was given upon a Judgment of this 
ees. Court, affirming a Judgment of the Common Wleasin a Crit 
Nune pro Of Quare Impedit, wherett the Wing was Plaintitf, and in whoſe 
tune. Favour the Courts below pronounced their Judgment. He aid, 
fhe mutt own, that the Application was a very fate one ; but tt 
was occafioned, bp tts not beiny difcovercd till very fately, that 
this Tungment of Reverfal was not entered up. DPotwever tl 
the Court could be fully fatrsfied, that there was fuch a Judg⸗ 
ment pronounced, in all Conciente the Parties ought to 
Have the Benefit of tt. And in ower to fatisfy the Court of 
this, de provuced the Crantcript of the Record of this Court 
removed up inte the Houle of Peers, which was figned bp 
“Low Chick Juſtice Hok’s own Hand; and itketwife a Copp of 
the Judgment of Reverfal, taken out af the Records, Ph ti 
3 
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tng to that Moule. De fatd, cil the lak Afises at York thep 
Had never Occafion to make Cle of tt; but then a Reco 
came down to Crial there, wherein the Cruitees of Ladp 
Stapleford claimed a Right ta prelent alternatively, together 
with the Deit of one 9). Peirce, wha claimed as Jatron of 
the whole Church inthe former Quare Impedir. We faid, thep 
Had given Hotice of this MWetion to the Attozney General 
who appeared for the Ming in that Suit, and therefore he hoped 
the Motion Hhould be allowed. Che Attorney General (atd, that 
he had Jnitruttions ta (ubmit the CUhole of this WWatter in- 
tirely to the Dilcretion of the Court. Apon which the Court 
fatd, that thep oucht tu this Cafe ta proceed with fome Cau- 
tion; and before they ould give Directions tn a Watter of 
This Mature, they would have all the Partties before the Court, 
whom they thought, could pofibly be atffeted by this Judgment. 
And therefore thev thought, that Morice ſhould be given of this 
to the Cruttees of Lady Stapleford, and likewiſe ta the Biſhop 
of Chefter. Che Chiek Juftice Cato, he has known Judgments 
refuted to be entered up when the Parties applied late; becaule 
that Purchaſer might ve affedted. However the Court maze a 
Rule to thew Caule in this Cale, but ordered Service to be 
made cf it upon all Parttes who could be fuppeten ta be in 
terefied in the Judgment, 


Goodright, on the Demife of the Duke of Chandois verfus 
Jennings. ) 


When a 
i a CUrit of Error quod coram vobis upon a Judgment in wric of Er- 
Cjetiment, Motion was mane, that the Plaintiff tm Error ror quod co- 
might aflign bis Crroys within a Hoy Day; and accewingip rem sos 8 
the Court gave but a Week. — 


Court will confine a Perſon to aſſign his Errors within a fhort Day. 


Ithers and Woodhoufe. 


1X a Crit of Error on a Judgment in Ireland, 952, Parker ——— 
moved that a Rule might be made upon the Plaintiff tn Er: wetcetrror 
ror to aflign bis Errors within a thot Day ; and accogdinglp is brovght 
the Court granted the Motion. upon a Judg- 


ment in Ire- 
land, how far the Court will require the Party to affign his Errors within @ fhort Day. 


Woolafton and Walker. 


"Teun Aion appeared to have been incunht by an Admi- Vide ame 

ntfftatoz De bonis non pendente lite concerning the Peobate 473. 

- of a Ctl, by an Crecutor And now Serjeant Chappet 
argued, that no fuch Admintiration could be by Law; and 

relied principalty upon the Cale cited on the former Argument, 

which is reported itt Moor and cited in Godolphin’g Legacy 167. 

‘But admitting it might, pet no ſuch Aomintirator could boing 

an Action. AtCammonLaw, the Drwinary himlelf couid not, 

2 Inft. $98. and undoubtedfp therefore no Perſfon, receiving the 

Deceaſed's Goods bp his Authority conte, Che ontp ——— 

i i 
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Vide pot. 


Vide ante 
44). 


tion therefore, upon which certain ADmintfrato2rs can da this at 
thig Dav, ts the Dtatute of Edw. 3. but there are no Ciords 
in that Statute extending to thele fort of Adminiſtrators. 
But in anfwer to the firft of thefe Points, 992. Parker cited 
4 Mod. 14. 6 Mod. 304. and Salk. 42. Gnd as to the fecond, be 
{atd tt ts allowed in 5 Rep. 29. that Adminiftratars Durante minore 
FErate map boing Aéions; and in the Wook before cited of 6 Mod. 
go4. that Admiutfrators durante abfentia may ; and therefore he 
fubmittedit, there was equal Reafon, that thele Auminiftrators 
may. Wut he laid befides, tt Does NOt appear by this Decla- 
ration, that the firft Cull was ever proved, and if fo, it cannot 
be proved now that Erecuto, ts dead. And confequentiy upon 
the Batter the firft Perſon diced Juteftate. JE this was fo, tt 
was Clear the prefent Platntife might bang this Ation; fo2 it 
was never Denied, but the Ordinary might grant Letters of 
Aominiftratton pendente lite concerning the Right of Admintttra- 
tion. Che Court fad, that it was undoubtedly true, that 
no CUM can be proved after the Death of an Crecutoy. Wut 
they thought in the peefent Cale the Probate thall_be tntend- 
ed ; becaule this is an Adminiftration de bonis nou. Chen as ta 
the other Joints the Chief Juſtice with Judge Page and 2. 
Juftice Probyn feemed petty clear of Opinion to affirm the 
Judgment. Wut Judge Lee poubted, upon the Authority. of 
a Cale in Carthew 153. where tt is erprefipy reſolved, that fuch 
Adminiſtration is pod. Upon this the Watter was owered, 
to ſtand over. 


Marfhal and Charleton. 


pss Hatter coming on in the Paper again, 952, Acherly 
fain, he fubmiutted tt, that Billa & Narratio in this Court 
were the fame thing. Che Tos of one and the other do not 
paty a Letter; and therefore he hoped, the Plea of the Defen- 
Dant was in Bar, But if that Hhould be given up, he ſubmit— 
ted it, the Plea as a Plea in Abatement, was badly pleaded. 
Foꝛ it ts after afull Defence. Che Party begins his Plea wrth 
a venit & defendit vim & injuriam quando, &c. and then ſays, pe- 
tit judicium de Billa. And to thts he citeD Show. 443. Buti this. 
Point Hould be againt him tkewile, he laid, this at moft could 
be only a Difcontinuance in the Plaintiff, and he hoped there 
ould be no Cofts. Che Court aid that they had found 
Guthoerities over and over in the Books, that this was a 
jPica in Abatement ; and therefore would not allow that Point 
to be fatther argued. Co the fecond Point 992. Reeves Had, 
taken a Dtftintion by Tay of Antwer ; and fatd, he did agree, 
that it this bad been a Plea to the Jurisdtition of the Court, 
02 to the Difability of the Perſon of the Plaintiff, the Plea 
woula Have been begun wong; but as the Subftante of this 
Plea is, He hoped, this Beginning ot it would not make 
it bad. Dowever the Court fad, this might be proper to be. 
confinered of ; and therefore Would not give any Opinion about 
it at prefent. Wut the Chiet Juttice iene this Plea was im⸗ 


pertctip pleaded, though) there was a Orilcontinuance 1 ae 
3 Aain⸗ 
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Alaintiff, he believed Judgment mult fill be for him, anda 

efpondeas Oufter awarded. Co thts Purpoſe he citen the Cafe 
Of Bonner and Hall, Hill. 9 W. 3. Rot. 558. The Ockendant there 
leaded, an Agian Depending tn the Common Pleas for the 
ame Watter, but pleaded His Plea wrong ; the Plaintiff re- 
lied, no fuch Aion Depending, and Concluded in Bar; upon 
this the Defendant demurred tn Abatement, and the Pilatutiff 
ined in Demurrer. Wn that Cale tt wag infifted for the 

efendant, that the Plaintiff had Difcontinucd His Sutt ; anv 
therefore there could be no Judgment awarded, Quod Refpondeas 
Oufter. Gnd the Cafe of Bifs and Harcourt twas cited, where 
the Defendant pleaded an Attainder of the Plaintiff in Abate— 
ment ; the Plaintiff replied a Pardon, and conc{uded in Gar, 
to which there was a Oemutrer ; and held to_be a Difcon- 
tinuance. Upon which 1020 Holt took the Diftinkion be- 
tween where the Defendant’s Plea is bad, and there not; 
and acco dingly gabe Judgment Quod Refpondeas Oufter. And 
in the Cafe of Lug and Godwyn, Mich. 10 W. 3. the fame Dt- 
ftindton was taken. Chen as to the Watter of Cofis, the 
Chiek Juſtice fatd, tf the Diflinkion that he had mentioned, 
Was not to be aliowed in thts Cale, here was an abfolute Orl- 
Continuance tn the Proceedings. 02 whieh Reafon there could 
be no Jutg ment given at all; and confequentip nv Cofts again 
the Plaiutiff. Wut if he prayed Leave of the Court to difcon- 
tinue; then De muft pay Coffs. However the Plaointiff did 


469 


not Do that. For which Beaſon this Watter was oyvered ty Vide pot 


ſtand farther over. 


Grace and Higham. 


13 an Aton upon a Pꝛomiſſoꝛy Note, brought by an Judorſee what will be 
again an Indorſor, the Defendant pleaded a Certificate gocd Evi- 


‘upon a Commifion of Bankrupcy tn War. But upon Evi— 
dence it appeared that the Certificate was made upon a joint 
Commiffion of Bankrupcy taken out againfe the Defendant and 
his Brother, who were Partners in Crade. And whether this 
Evidence Cupported the {flue, was a Queſtion, that came now 
before the Court, upon a Cale made at the Crial. 992. Strange 
argued, that it did not; and faid, that the only Statute, that 
the Defendant could put their Cale upon, was § Geo. 1. 24, (14). 
Che Cows are, That any Perfon or Perfons, who fhall become a 
Bankrupt, and purfue the Terms of that Claufe, may plead, that he, 
fhe or they became Bankrupts to any Action, that fhall be brought a- 
gainft them for Matter arifing before their Bankrupcy. But he fub- 
mitted, that thofe Cows might well be conftrued, reddendo fin- 
gula fingulis, viz. he 02 fhe Mhall be diſcharged upon a Commifion 
feparately taken out againſt him 02 ber; and they, that ts, 
joint Debtors Mall be diſcharged upon a Commifion jointip 
taken out againft them. Andie the Intent of the Parliament 
Had been otherwile, the Tows would have been erplained tn 
this Wanner, againſt them o2 either of them. Wut what He 
urged, Detctmined this Conftrugion, was, that be tubmitten 
it, the ſeparate Creditoys ana not be let in to have any Part 

of 


dence rela- 
tingto Banks 
rupcy. 
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of the Cftate upon the joint Commiffion. Wut 952. Fazakerly 
argued on the other Side ; and aid, heapprehended, the feparate 
Creditors to each Bankrupt might be let tn upon the joint 
Comimiftion ; though be did allow, that they Mould have na 
Share of the Bankrupt’s Cffets, till the jotnt Creditors ſhould 
be all fatisfied. Jn fat, he fatd, every At of Wankrupcy ts 
Perſonal to a Man's ſelk; and properly peaking there is no 
fuch Ching as an At of Bankrupcy joint with another. And 
he apprehended it to be known and certain, that if one Part- 
net only becomes a Bankrupt, the joint Eſtate ſhall be divided 
in fuch Cale, as well as the {eparate One. Jn the Cale of 
Mackenfon and Parker, 23 December 1728. a Petition came on 
before the Lod Chancellor, on the Webalf of Peter Delamot. 
Chere was a Ceparate Commiflion taken out againſt Parker 
only; and a Petition by a Credito2 on the Partnerihip-Cftate. 
Che Oywer pronounced was, that the jpartnerHhip-Ctate ſhould 
be Divided amonoſt the Parnerip-Creditors in the firft Plate; 
and tf there thould be any Surplus of this Cftate Due to the 
‘Bankrupt, that that Surplus tonether with his Ceparate E— 
ftate Mould be divided amongſt his Ceparate Creditors ; that 
on the other Hand the ſeparate Eſtate Mhould in the firtt Place 
be diwided amongſt the feparate Creditors, and tf there thoula 
be any Surplus from that, that that Surplus tonether with 
the Partnerihtp-Effate Hould be divided among the Partnerſhip⸗ 


. Creditors. And he faid, tn the bery Cale of the twa Highams a 


Petition twas preferred before the Lord Chancell[o 22 April 1729, 
on the Vehalf one Horfey, a Creditor on the feparate Cate of 
this Defendant. And there, though this wverp sont Commit 
fion was Depending, the Chancellor ordered, that the feparate 
Creditors minht pve thetr Cebts from Higham, fenio2, and 
Le admitted Crediturs ; but the Jartnerhip-Citate Mould be 
Divided tn the firſt JOlace amunntt the Partnerhip-Creditors. 
Gnd another Cale tn 2 Ver. 706. was cited to the fame Purpoſe. 
Che Court thought this a Matter proper to be confineren of 
farther; and accowingly it was put cf ta another Day. 
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The Principal Platters. 





Abatement, 


HAT hall be faid to bea 

Plea in Bar and not in 

Abatement, by Reafon of 

/ the Conclufion of it, Pag.45 

How far the Court will fet afide a Plea 
of Abatement, 121 
How far a Plea in Abatement fhall be 
faid to be fufficiently verified by Aff- 
davit, 151 
How far the Court will fet afide a Plea 
in Abatement, 121 
What fhall be faid to be a Plea in Bar, 
what in Abatement, 447 


Account. 


How far a Court of Equity has a Right 
to make a Perfon account before them, 
notwithftanding there is another Me- 
thod appointed for the paffing fuch 
Account, 236 





How far a Plea of a ftated Account fhall 
be good in a Court of Equity, Page 272 


Aion. 


How far an Aétion will not lie againft a 
Perfon for commencinga former AGion 
againft another without any Reafon, 

268 

How far the Court will not direct that 
two Caufes of Action fhall be own’d 
in one, 406 

How far an A@tion fhall not be faid to 
be brought before the Caufe of it a- 
rofe, 45 

How far the Court will direct that diffe- 
rent Caufes of Action fhall be joined 
in one Action, 114 

When an Action is brought upon 22 &? 
23 Car. 2. cap. 9. fed. 136. which was 
made to prevent vexatious Suits, what 
thall be good Evidence in fuch Aétion, 

200 
How 
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How far the Court cannot hinder a Per- | How far Indictments may be amended 


fon from proceeding at the fame Time 
in two different Actions, 


Adminiſtrator. 


When a Defendant has an Action brought 
againſt him as Adminiſtrator, how far 
fuch Declaration fhall be faid to be 
good, . 29 

How far an Adminiftration cannot be 
granted pendente lite of two Perfons 
claiming as Executors, 423 


Advowſon. 


What fhall not be ſaid to make the Church 
to be full 42 
How far an Advowfon fhall be Affets, 


, J 440 
Qointraity-Court. 


How far the Admiralty-Court has no Ju- 
rifdition in Cafe of Wages belonging 
to the Mafter of a Ship. 297 

How far a Prohibition lies to the Admi- 
ralty Court in a Suit againft Owners 
of Ships, JIS X10 


Addition. 
What fhall be faid to be a Man’s proper 
Addition, 208 
Aggrabation. 


How far one Faét cannot be laid in Ag. 
gravation of another, 184 


Agreement, 


How ‘far a Perfon ‘cannot ‘declare upon a 
general Agreement and give in Evi- 
dence a fpecial one, 303 

When an Action is brought upon a fpe- 
cial Agreement, how far the Evidence 
fhallbe faid to fupport it, 321 


Amendment. 


How far the Court allows of Amend- 
‘ment without paying Cofts, 174 
3 


after a Verdidt, Page 31 


Page 57 | How far a Judgment may be amended, 


5 

How far the Court will not allow an 
Amendment of a Declaration, unlefs 
the other Side confents to it, 331 
How far Liberty fhall be given to amend 
without Payment of Cofts, 450 
By what it is that the Court direéts that 
the Nifi prius Roll fhall be aménded, 

I 

How far the particular Inftances where- 
in the Party wants to amend need not 
be fpecified, 446 


Ainercement. 


How far an Avowry fhall be good, which 
is made upon a Diftrefs for an Amerce- 
menty / 128 


Ambaſſador. 


What Perfons fhall be allowed the Privi- 
lege of an Ambaffador’s Servant, 79 
How far a Servant of an Ambaffador thall 
not be fubject to an Arreft, ib. 
How far an Affidavit fhall be faid to be 
fufficient or not to difcharge a Perfon 
out of Cuftody, on Account of his be- 
ing a Servant of an Ambaffador 401 


Anlwer. 


How far ‘the Court will not give a Man 
time to put in his Anfwer till he has 


entered his Appearance, 382 
Ancient Demekne. 
How far thePlea of ancient Demeſne need 
not be verified ‘by Affidavit, “y 
Anglice. 


When an improper Latin Word is made 
Ufe of, how far an Anglice ſhall not 
_ help it, 28 


Appeal. 


‘How far the Court will: baila Man in an 
Appeal of Murder, 204 
What 
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What fhall be faid to be a Difcontinuance 
in an Appeal, Page 204 
How far the Court will not bail a Per- 
{on in an Appeal for Murder, 355 
iow far the Court will difcharge a De- 
fendant in an Appeal, 423 


Apprentice. 


When an Aétion is brought againft a 
Man for feducing an Apprentice, what 
fhall be good Evidence to fupport fuch 
Action, 312 


Articles of the Peace. 


How far Articles of the Peace fhall not 
be difcharged, 84 


Arreſt. 


How far a Perſon ſhall not be allowed to 
be arrefted, by Reafon of his atten- 
ding the Bufinefs of a Court, 251 


Arreft of Judgment. 


How far the Court will arreft a Judg- 
ment, notwithitanding the four Days 
are expired, 149 


Aſſumpſit. 


When an Action is brought for Money 
laid out to the Defendant's Ufe, what 
fhall be good Evidence to fupport fuch 
Action, 301 
When an Action is brought for Goods 
fold and delivered, what fhall be good 
Evidence to fupport fuch Action, 316 


Aſigument. 


What ſhall be faid to be a good Setting- 
out of an Affignment of a Form in 
Pleading, 182 


Attorney. 


How far an Attorney has no Authority 
to receive a Sum of Money belonging 
to his Client, without an Order for 
that Purpofe, 147 

Who is the proper Perfon to be confider- 
ed as Attorney in a Caufe, 


84 


Who fhall be faid to be the Attorney in 


a Caufe, Page 184 
The Courfe of Proceedings againft an 
Attorney, go 


How far it fhall not be neceffary that a 
Perfon {hall appear by Attorney, 4 
How far the Court will direct, or nor, 
that an Attorney’s Bill fhall be taxed, 
when a Security is given for the Pay- 
ment of the Money, 144 
How far the Court will not proceed in a 
fummary Method relating to Attornies, 
245 

How far the Court cannot Order an ne 
torney to enter Satisfaction upon the 
Roll, “98 
How far the Court will grant an Attach- 
ment again{t an Attorney, Ior 
How far an Attorney is bound to deliver 
in his Bill before he commences his Ac- 
tion, 315 
The Remedies which are proper to be 
taken in Difputes arifing between At- 
tornies and their Clerks, 331 
How far an Attorney’s Clerk may main- 
tain an Action for Bufinefs done during 
his Clerkfhip, 322 
The Courfe of Proceeding in Aétions 
brought againft an Attorney, 403 
When an Action is brought upon an At- 
torney’s Bill, what Evidence muft be 
given inOrder to fupport fuch Actior, 


433 
Attachment. 


How far the Court will not grant an At- 
tachment, but only an Information, 


Ilo 
How far Bail fhall be neceffary to be gi- 
ven upon an Attachment, 58 


How far an Attachment fhall not be 
granted againft a Perfon for a Con- 
tempt of the Procefs of the Court, 56 

How far the Court will not grant an At- 
tachment againft a Steward of a Court- 
Baron, "8 

How far the Court will grant an Attach- 
ment againft a Perfon for replevying 
Goods which have been feifed upon a 
Warrant of a Juftice of Peace, 190 

How far it is neceffary that a Rule fhould 
be made to fhew Caufe before an Ar- 
tachment can iffue, 353 

6.5 Aver: 
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Averment. 


What ſhall be a good Averment that one 
Aétion was brought for the fame Caufe 
as another is, Page 2 


Avow2y. 


The Certainty required in an Avowry, 46 
How far a Perfon may avow as Bailiffto 


a Husband and Wife, 36 
What fhall be faid to be a good Avowry, 
243 


Audita Querela. 


How far the Court will leave the Party 
totake hisRemedy by Audita Querela, 


141 
Award. 


When an Attachment is moved for 
not performing an Award, what Mat- 
ters may be offered againft the grant- 


ing it, 461 
The Conftruction of a Submiffion to Ar- 
bitration, 316 


How far the Court will not fet afide an 
Award, 364 
The Remedies upon an Award, 386 
What fhall not be faid to be a good De- 
claration in Debt upon an Award, 448 
How far a Court of Equity will fet afide 
an Award for Matter debors, 430 
How far Awards may be fet afide by a 
Court of Equity, notwithftanding the 
Party does not file his Bill till after the 
Time which is prefcribed by the Statute 
of 9 & 10 Will.c.15.is expired, 152 
How far the Court will not fet afide an 
Award, "5 
How far an Award fhall not be faid to be 
good, by Reafon of its not making an 
end of al! the Matters contained in the 


Submiffion, 151 
What fhall not he faid to be a good Plead- 
ing of an Award, 61 

3 


Bail. 


HEN a Sire facias is brought a- 

gainft Bail, how far feveral Pleas 

may be allowed in fuch fort of Cafes, 
Page 372 

When a Scire facias is taken out againft 
Bail, the Time that is requifite that it 
fhould lie in the Office, 364 
What Perfons fhall not be allowed to be- 
come Bail for another, 418 
How far the Court will not difcharge a 
Perfon upon Common Bail, 420 
How far the Court will ftay Proceedings 
againft Bail pending a Writ of Error, 


443 

How far Bail which are taken by ne 
Sheriff, fhall be at Liberty to enter 
themfelves Bail above, 369 
How far the Court ftays Proceedings a- 
gainft Bail pending a Writ of Error, 
373 

How far the Court will not difcharge a 
Perfon upon Common Bail, 438 
What fhall be faid to be a good Bail- 
Bond, 18r 
When the Plaintiff declares for more 
than the Sum contained in the ae etiam, 
how- far the Bail cannot be liable, 25 
How far the taking an Affignment of a 
Bail-Bond is a Perfons only Remedy, 
88 


How far the Bail fhall be allowed to fur- 
render the Principal before the Return 
of the Scire facias, 26 

How far the Court will not ftay Proceed- 
ings in a Scire facias againft Bail upon 
a Motion, "8 

How far the Bail fhall not be difcharged, 
notwithftanding the Plaintiff declares 
for more than is contained in the ac 
ætiam, 77 

When an Action is brought by an Af. 
fignee of a Bail-Bond,upon what Terms 
the Court will ftay Proceedings in fuch 
Action, 198 

How far Bail are liable, 187 

What fhall be faid to be a good Declara- 
tion by an Affignee of a Bail-Bond, 114 

How far {peciat Bait need not be given 
in an Action of Debt, which is brought 
upon a Judgment, ~ yo a2 

Within 
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Within what Time Bail is to be put in 
above, Page 21 
How far a Perfon fhall not be allowed to 
take an Affignment of the Bail-Bond, 
by Reafon that the fame Perfons are 
Bail above, who were Bail to the She- 
riff, 34 
When a Writ of Error is brought upon 
a Judgment in an Ejectment, and the 
Defendant enters into a Recognizance, 
how far he fhall not be required to ju- 
ftify-, 833 
How far Cofts are allowable,or not,upon 
a Scire facias againſt Bail, 125 
How far the Court will not bail a Man 
in Cafe of Murder, 166 
How far the Court will not allow an 
Amendment of the Bail-piece, 214 
Within what Time Bail fhall te allowed 
to juftify, 154 
How far the Court will not grant an At- 
tachment againft Bail, 288 
How far the Court will fay Proceedings 
—— Bail, 108 
How far the Court will {tay the Proceed- 
ings in a Scére facias againft Bail, 114 
When an Aétion is broughr by an Aſ- 
fignee of a Bail- Bond,how far the Plain- 
tiff cannot take Exceptions to the De- 
clarations upon a general Demurrer, 72 
How far the Court will not direct that 
Proceedings upon a Bail-Bond fhall be 
ftaid after Judgment, 43 
What fhall be a good Declaration in Ac- 
tion upon a Bail-Bond, 34.7 
How far the Court will “tay Procecdings 
againft Bail after a Writ of Error is 
brought, 341 
What fhali be faid to be a Waiver of {pe- 
cial Bail, " 278 
How far the Court allows Bail to juftify, 
without putting any Terms upon them, 
283 
After what Length of Time Bail may 
be allowed to furrender the Principal, 
3 
What thall be a good Scire facias — 
Bail, ibid. 
What fhall not be faid to bea good De- 
claration, in an A@tion upon a Bail- 
Bond, 336 
How fat a Perfon cannot take out a Cv- 
pias againft the Principal pending a 


Writ of Error, in order to charge the ’ 
Bail, Page 334 
When Debt is brought upon a Recogni- 
zance againft Bail after a Writ of Er- 
ror is brought upon the principal Judg- 
ment, upon what Terms the Court 
will ftay Proceedings in fuch Adtion, 
27 
How far one Court will difcharge an is 
torney of another upon Common Bail, 
300 
When Debt is brought againft Bail, what 
is. the Courfe of Proceeding in fuch 
Action, 314 
How far a Defendant fhall not be allowed 
to make a Waiver in Prejudice of his 
Bail, 322 


‘Bankrupt. 


When a Wife of a Bankrupt imploys a 
Friend of hers to buy Goods with the 
Bankrupt’s Money, how far the Aſ- 
fignees may come upon the Buyer, 77 

How far the Court will give Liberty that 
a Perfon fhall infpect Proceedings under 
a Commiffion of Bankrupcy, 59 

What are fuch Creditors as fhall not be 
bound to come in as Creditors under 
a Commiffion of Bankrupcy, ib. 

When an Attorney fues out aCommiffion 
of Bankrupcy, againft whom he muft 
take his Remedy to recover the Ex- 
pences of fuing out the Commiffion, 

315 

What will be good Evidence relating to 

Bankrupcy, 469 


Bailiff. 
How far the Court will grant an Attach- 
ment againft a Bailiff for Extortion, 


107 
How far the Court grants Informations 


againft Bailiffs, 259 
Bafard, 

What fhall be a good Order of Baftardy, 

3L 


What fhall not be faid to be a good Or- 
der of Baftardy, 326 
What fhall not be faid to be a gocd Or- 
der of Baftardy, 261 


Bill 
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Bill of Erchange. 


Capias. 


What fhall be a good Declaration of a How far the Court will quafh a fpecial 


Bill of Exchange, Page 87 
What fhall be faid to be a good Bill of 
Exchange, 12 
When an Action is brought againft an 
Indorfee of a Bill of Exchange, what 
fhall be good Evidence in fuch ate 
19 
Within what Time a Bill of Exchange 
fhall be faid to be payable, 303 


Books, 


How far the Courts of Law will not 
make a Rule for the Infpection of 
Books, 100 

When a Rule is made to infpect the 
Books of a Corporation, in what Man- 
ner the Rule is to be drawn up, 107 

What fhall not be faid to be Publick 
Books, 138 

How far Books of Account fhall not be 
allowed to be Evidence, 300 

When a Rule is made for the Infpection 
of Books, in what Form ir is to be 
drawn up, 455 

How far the Court will not give Leave 
for the Infpection of Books, 466 


Bond. 


Within what Time an Action may be 
brought upon a Bond, 183 
How far the Court will ftay Proceedings 
in a Debt upon Bond, »-%e~- - 429 


Sy-Latr, 
How far a By-Law thall be intended, 414 





Captian. 
Vy fhall be a good Caption of 
an Indictment, 327 
Carrier. 


What fhall be faid to be a good Declara- 
- tion in an Aétion brought againft a 
Carrier, es ‘260 


Capias, Page 368 


Certio2art. 


When there are two Returns made to 
Certiorari’s contrary one to the other, 
which Return fhall be taken to be true, 

12 

How far feveral Certiorari#’s may be ta- 
ken out before Jz nullo eft Erratum is 
pleaded, ib. 

How far a Certiorari fhall not remove an 
Indictment from the O/d Baily, 7 

How far a Certiorari thall remove the Re- 
cord it felf, and not barely the Tenor 
of it, 5 

How far a Certiorari fhall be granted to 
remove an Indidtment of Felony, 41 

How far a Cagtiorari cannot be granted 
by a Judge at his Chambers, 96 

How far a Certiorari cannot iffue out of 
Chancery to remove an Indictment, 

ib. 

What fhall not be faid to be a good Re- 
turn to a Certiorari, 113 

When an Order is removed up by Certio- 
rari, how far the Court is bound to 
give fome Direction concerning it, 191 

How far a Certiorari thal] remove an In- 
diétment relating to the Highways, 

236 

When a Conviction is made upon the Ex- 
cife Laws, how far a Certiorari goes 
in fuch fort of Cafes, 24$ 

The Time which a Perfon thall be allow- 
ed to make a Return to a Certiorar?, 


330 
How far a Certiorari does not lie to the 
Old Baily, 445 


How far a Certiorari lies to remove an 
Indictment for not repairing a Bridge, 

; ibid. 

How far the Court grants a Certzorari to 
the Old Baily, 41s 


Certificate. 


How far it is neceffary to apply to .a 
Judge for his Certificate, in order to 
3 oY have 
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have full Cofts, when the Damages are j 


under 4os. Page 223 
How far the Court will grant an Infor- 
mation againft a Perfon for making a 
falfe Certificate, 330 


Challenge. 


How far the Court will grant an Infor- 
mation for a Challenge, 379 


Conable. 


How far an Indictment will not lie a- 
gainft a Perfon for refufing to take 
upon himfelf the Office of Conftable, 

I 

How far Juftices of Peace have * 
Power of removing Conſtables from 
their Office, 51 


Church. 


How far a Perfon may be rated to the 
Repairs of a Church according to his 
Stock in Frade, 106 


Citation. 


Conftruction upon the Statute of 23H. 8. 
c. 9. relating to Citations, 2.23 


Cierk tn Court. 


How far, the Court will not direét that 
Service upon the Clerk in Court fhall 
be good Service, 314 


Corporation. 


How far the Word Burgefs fometime fig- 
nifies the fame as Capital Burgefs, 26 
How far Liberty fhall not be granted to 
take Copies of Charters of a Corpo- 
ration, ibid. 
What fhall be faid to be a good By- 
Law, ibid. 
How far a Ufage in a Corporation fhall 
be Evidence of a By-Law, iid. 
When an Election of Burgeffes is to be 
made in a Corporation, how far Notice 
muft be given previous to fuch: Elec- 
tion, ibid. 
How far an Order made by a Corpora- 
tion fhall be faid to be illegal, 236 
In what Manner Rules are proper to be 
drawn up which are made for the 





aa 


granting Mandamus’s to Corporations, 
Page 82 

How far a Corporation cannot deprive a 
Perfon of an Office, 264. 

What Things may be done by a Corpo- 
ration in theAbfence of the Mayor, 385 

At what Time the Court grants their 
Rules for infpecting Books of a Cor- 
poration, 

When Notice is given of a Meeting in 
a Corporation tor a particular Bufinefs, 
how far other Bufinefs cannot be gone 
upon, 80 

What Perfons have Authority to admi- 
nifter the Oath of Office to the Mem- 
bers of a Corporation, ibid. 

How far the Court will not grant an In- 
formation in the Nature of a Quo War- 
ranto againft Perfons for exercifing the 
Power of Freemen in it, 137 

How far the Court will makea Rule for 
the Infpection of particular Books be- 
longing to a Corporation, 41 

How far the Court will direct that a Per- 
ſon ſhall attend with a Corporation- 
Book at a Trial, 429 

TheConftruction of Charters concerning 
what Perfons are qualified to be elected 
Members of a Corporation, 417 


Cooner, 
Where the Vezire fhall be directed to the 


Coroner, 421 
Common Recovery. 


How far a Common Recovery fhall be 
good, provided there isa Tenant to the 
Pracipe before the Judgment given, 62 


Conviction. 
What ſhall be ſaid to be a good Con- 
viction for Deer-ſtealing, 212 


College. 


The Conftruction to be put upon Statutes 
of Colleges, 192 
Commitment. 


What fhall be faid to be a good Commit- 
ment, 393 
6F 
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How far a Commitment fhall not be faid 
to be good in Point of Form, Page 73 
How far a Juftice of the Peace have no 
Authority to commit, ib. 
When a Perfon is committed for a 
Contempt, how far the Court will 
not Bail him in fuch fort of Cafes, 
371 


Colluſion. 


The Conftruétion of a Colluſion made 
by the King, 42 


Cofts. 


How far the Court will not require a 
Perfon to give Security for paying the 
Cofts of a Suit, 197 

How far the Plaintiff fhall recover no 
more Cofts than Damages by reafon 
that the Damages are under 40 s. 117 

How far Cofts fhall be paid to an Execu- 
tor 

When an Information is brought, how 
far the Profecutor fhall not pay Cofts, 

215 


| Continuances. 
How far a Certiorari fhall go to certify 
Continuances, 173 
Copphold. 


How far the Court of King’s Bench will 
give Liberty for the Infpection of the 
Court-Rolls of a Manor, 40 


County Palatine, 





Condition. 


How far a particular Performance of 
a Condition muft be fet forth in Plead- 
ing, Page 254 


Curate. 


How far Curates are obliged to take a 
Licence, 233 


Cuſtom. 


When a Bill is brought in order to efta- 
blifh a Cuftom, how fat the Court 
cannot eftablifh it by Reafon that the 
Cuftom proved by the Evidence ma- 
terially differs from that which was 
fet forth by the Biil, 206 


Damages. 


— W far Damages cannot be reco- 
vered againſt Bail, but only Cofts, 
62 

How far Damages may be increafed by 
the Court upon an Infpection, 105 


Deperivation. 


How far a Prohibition will not lie to the 
Ecclefiaftical Court in a Suit for De- 
privation, 412 


Demurrer. 


How far an Amendment may be allowed 
after a joining in Demurrer, 1§3 


When a Procefs iffues from the Courts | How far the bringing an Adtion in the 


of Weftminfter-Hall into the County 
Palatine, what fhall be the proper 
Manner of inforcing fuch Procefs, 58 
When Aétions are brought in Counties 


Debet and Detinet inftead of the De- 
tinet only, cannot be taken Advan- 
tage of upon a General Demurrer, 

323 


Palatine, how far the Continuances} What fhall be a good Joinder in De- 


muft be entered up from one Seffions 
to another, I 


Confideration. 


How fat a Confidetation of a Promife 
fhall not be faid to be illegal, 267 


murrer, 16 
How far the Court will allow an Amend- 
ment after a Joinder in Demurrer, 
213 

How far the Plaintiff need never demur 
fpecially to a Plea in Abatement, 11 

J DOeclara: 
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Declaration. 


How far a Perfon fhali not have Leave 
given him to add a new Count after 

a fecond Term, Page 21 
How far the Court will not allow a 
Perfon to amend this Declaration by 
altering his Venue, 41 
How fara Declaration fhall only be con- 
fidered to be of that Term in which 
Notice was given of ir, 46 
How far the Plaintiff ſhall be allowed to 
vary in his Pleading the Time which 
he alledged by his Declaration that his 
Caufe of Action arofe in, 54 
How far a Fact may be laid by a Quod 
cum in a Declaration, 423 
How far the Court will give Liberty 
that a Declaration may be amended, 
408 


Debt. 
Where a Nil debet, may be pleaded, 15 


Deed. 


What ſhall not be faid to be 4 good 
Pleading of a Deed. 61 
How far a Deed muft be pleaded ac- 
cording to the Operation of the Law, 
235 

How far a Deed may be read in Evi- 
dence, by reafon of the Length of 
Time fince it was made, notwithftand- 
ing no Proof is given of the Execution 
of it, cB. 348-14 


Depelition, 


How far Depofitions in one Caufe 
cannot be read in another, without pro- 
ducing an Order for that Purpofe, 

323 

How far the Depofition of a Witnefs 

may be read by Reafon that the Wit- 


nefs himfelf is in Scotland, 268 
Oeparture, 

How far a Rejoinder thall be faid to be 

a Departure from the Plea, 4 


Diſtreſs. 
The Remedy for taking an unreaſonable 
Diſtreſs, Page 184 
How far a Diſtreſs is neceſſary to be 
carried off the Premiffes, 3 


Diſtribution. 


How far a Suit will not lie in the Eccle- 
fiaftical Court for a Diſtribution of 
an Inteftate’s Eftate, 277 


DOilcontinuance, 
What thall not be faid to be a Difcontinu- 
ance in Pleading, 336 
Diſtringas. 
What Iſſues are proper to be returned 
upon a Diftringas, 139 
Danative, 


How far the Officers belonging to a 
Church which is a Donative are un- 
der the Jurifdiction of the Ordinary, 
notwithf{tanding the Chaplain himfelf 
is not, 5 


Durham. 


What ſhall not be ſaid to be a good 
Writ, which is directed to the Bi- 
fhop of Durham, 57 





Ecclefiaftical Perſons. 


[X¥ 7HEN a Writ of Execution is 
to be made out againft an Eccle- 

fiaftical Perfon, whom the Writ muft 
be direéted to. 186 
How far the Deputy of a Clerk of a 
Parifh is obliged to take a Licence, 


377 
Cjeknient. 


How far the Court will fet afide a Non- 
fuit in an Ejectment. 156 
How 
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How far the Court will ftay Proceedings 
in an Ejectment, by Reafon that the 
Notice, which wa, annexed to the 
Copy of the Declaration, was not 
figned by the Cafual Ejector, Page 43 

How far the Plaintiff cannot be intitled 
to fign Judgment againft the cafual E- 
jector, 48 

How far the Court cannot ftay Pro- 
ceedings in an Ejectment notwithftand- 
ing fome appearances of equitable 
Circumftances, 135 

How far the Court will fet afide an Exe- 
cution in an Ejectment by Reafon of 
a Defect in the Notice annex’d to the 
Declaration, 116 

How far in Ejectment it is not neceflary 
that Iffue fhould be joined before a 
Trial at Bar can be moved for, 128 

How far Proceedings in an Ejectment 
will net be regular without the Con- 
fent of the Tenant, 386 

How far a Tenant fhall be allowed to 
betray the Poffeffion, 422 

How far the Court cannot ftay Execution 
on the Defendant’s paying what is bona 
fide due, 411 

The Form of a Judgment to be given 
in an Ejectment, 464 

The Certainty required in an Affidavit of 
Service of a Declaration in Ejectment, 


429 
What fhall be faid to be a good Judg- 
ment in an Ejectment, 171 


How far Amendments fhall be allowed 
in an Ejectment, 52 
How far the Court will not inlarge the 
Time in an Ejectment, 229 
When a joint Ejectment is brought, 
how far one of the Plaintiffs has it in 
his Power to put a Stop to it. bid. 
The Certainty required in an Affidavit 
concerning the Delivery of a Declara- 
tion in Ejectment, _ 330 
How far the Court does not ftay Pro- 
ceedings in an Ejectment, by Reafon 


of the Death of the Tenant. 422 
Elegit. 

How far an Elegit may be amended, 

276 


2 


. Clifors. 


What fhall be a 


good Appointment of 
Elifors, | 


Page 58 
Enquiry, 


The Notice to be given on executing a 
Writ of Enquiry. 233 
How far the Court will not fet afide a 
Writ of Enquiry by Reafon of the 
Smallnefs of the Damages. 107 
The Notice which is requifite to be given 
of a Writ of Enquiry. 139 
How many Days Notice is requifite to 
be given upon a Writ of Enquiry, 
110 

How far upon a Writ of Enquiry the 
Jury cannot give the Plaintiff Damages 
to the Time of executing the Writ, 


44 


Cquity. 

What Matters the Courts of Law will 
not give Relief in, by Reafon that 
they are more proper for Courts of 
Equity, 139 


Error. 


How far the Court will amend a Writ 
of Error within 5 Geo. 1. c. 13. with- 
out making a Rule to fhew Caufe, 


120 
How far a Writ of Error hall be no 
Superfedeas, 176 


How far a Perfon may take out Exe- 
cution notwithftanding a Writ of Er- 
ror, 176 

How far a Plea to a Stire facias to 
affign Errors fhall be fet afide, 38 

How far the Court will not quafh a 
Writ of Error, but require the Party 
to plead to it, 188 

What Matter a Perfon fhall not be al- 
lowed to affign for Error, 216 

How far a Writ of Error thallbe quafhed 
with Cofts. 89 

How far the Court will amend a Writ of 
Error, 62 


How 


a 
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How far a Writ of Error is proper to be 
amended, Page 405 
When a Writ of Error is quafhed, how 
far no Cofts fhall be ordered to be paid, 
449 
How far a Warrant of Attorney may be 
filed after an Interlocutory Judgment, 
413 
How far the Court gives Liberty to take 
out Execution pending a Writ of Er- 
ror, 4.03 
When Debt is brought upon a Judgment 
pending a Writ of Error, upon what 
Terms the Court will ftay Proceedings 
in fuch Action, 308 
How far the Court will allow of an A- 
mendment after a Writ of Error, 
334 
How far the Court will give a Man Leave 
to take out Execution pending a Writ 
of Error, 362 
What Court muft be applied to in or- 
_ der to quafh a Writ of Error, 419 
How far the Court will quafh a Writ of 
Error, 


33 
How far the Court will not allow an |. 


Aion of Debt to be brought upon a 
Judgment pending a Writ of Error, 
323 

How far the Court will require a Man 
to affign his Errors within a certain 
Time, 7a3zs 
What fhall be faid to be a Confeffion of 
an Error which is affigned upon Re- 
cord, 259 
How far the Court will confine a Perfon 
to affign his Errors within a fhore 
Day, 467 
When a Writ of Error is brought upon 
a Judgment in Jreland, how far the 
Court will require the Party to affign 
his Errors within a fhort Day, did. 


Eſcape. 


The Confequence of a Prifoner’s being 
retaken upon a frefh Purfuit, 350 

Within what Time a frefh Purfuit muft 
be made, 

The Remedy for an Efcape, 

How far the Court will ftay Proceedings 
in an AGion of Efcape, 439 


When a Perfon who has efcaped is re- 
taken, what Prifon he fhall be com- 
mitted to, Page 437 


Eſtoppel. 


How far a Perfon ſhall not be eſtopped 
by a Recognizance of Bail, 70 


Evidence, L. 


Which Side fhall begin with producing 
their Evidence firft, 12 
How far an Hiftory cannct be given in 
Evidence, 14 
When a Perfon enters into a Rule to 
give material Evidence in a certain 
Place, what fhall be faidto bea Breach 
of ir, 180 


Ondarfegrt- 432 


Excommunication. 


How far the King's Bench may exerciſe 
a Juriſdiction over the Writ of Ex- 
communicato Capiendo, before the Re- 
turn of ir, 38 


€rchequer-Chamber, 


When a Judgment of the Court of 
King’s Bench is affirmed in the Exche- 
quer-Chamber, what fhall be a good 
Writ of Execution of fuch Judgment, 

221 


Crecutor. 


What fhall be a good Plea by an Execu- 
tor, 186 
How far an Executor fhall be intitled to 
an Imparlance, 267 
How far a Court of Equity gives Di- 
rections concerning the Marfhalling 
of Affets, 207 
When a Bill is brought againft two Exe- 
cutors, how far a Plea of one of them 
cannot be allowed of, 271 
Commerce - for [prebals AZB3 


Crecution. 


354 
454 | How far the Court will difcharge a 


Perfon out of Execution, by Reafon 
of a Defect in the Warrant, 174 
6G How 
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How far the Court will not grant a new 
Writ of Execution, Page 177 
How far the Court will not difcharge a 
Wife out of Execution, 308 
How far the Court will not dire that 
Goods, which are taken in Execution, 
fhall be ftaid in the Hands of the She- 
riff, 43 
How far the Court will give Leave, that 
a Writ of Execution may be amend- 
ed, ibid. 
How far the Court will not difcharge a 
Perfon out of Execution, by Reafon 
of his not being charged within two 
Terms, ibid. 





Felony. 


OW far the Court will reverfe a 
Judgment in an Indictment for 


Felony, 401 
How far the Court will admit a Perfon 
to be bailed for Felony, 41 


Fine. 


How far Juftices of Peace muft fet the 
Fine at the Time of the Conviction, 
30 


Filed. 


In whoſe Office Writs are to be filed, 
72 


Forgery. 


What fhall be ſaid to be a Forgery at 
Common Law, 10 
What fhall be faid to be a good Infor- 
mation for Forgery, ibid. 
What thall be a good Indictment of 
Forgery, 168 
How far a Perfon fhall be faid to be a 
Principal in Forgery, 112 


Forcible Detainer. 


What fhall be faid to be a good Con- 

viction for a Forcible Detainer before 

a Juftice of Peace, notwithf{tanding 
3 


the Continuance of the Eftate is not fer 
forth, Page 30 


Foreign Attachment, 


| How far Debt may be bound by a Fos 
reign Attachment, notwithftanding it 
was not at that Time payable, 21 


Fraud. 


What is not a good Indictment for a 
Cheat, 398 
How far the Court will not imply a 
Fraud from Facts ftated in an Order, 
but the Fraud muft be particularly 
found, 22 
How far the Court will grant or not an 
Information for a Cheat, 126 





Habeas Corpus. 


Wyre a Perfon is brought up 
by Habeas Corpus, how far the 
Court will difcharge him, by Reafon 
of Defeéts in the Commitment, 177 
How far the Court will require a Re- 
turn to be made to a Habeas Corpus, 
141 

When a Perſon is brought up by Ha- 
beas Corpus, how far the Court will 
not allow him to be bail’d, 350 
How far a Habeas Corpus ad Tefifi- 
candum cannot be granted without Af- 
fidavit, 151 
How far the Court will allow a Perſon 
to be bailed, who is brought up by 
Habeas Corpus, 216 
When a Caufe is removed up by Habeas 
Corpus, how far a Procedendo ſhall be 


faid to be regular, 303 
Heirs. 
How far the Rule of Law is, that an 


Heir at Law fhall not be difinherited 
by a Will without a neceflary Impli- 
cation, — 458 


Digh- 
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A Table of the Principal Matters. 





Dighway. 


What fhall be a good Indictment for 
{topping of a Highway, Page 347 
How tar a Waggon-way fhall not be 
faid to be referved, 318 
What fhall be faid to be a good Con- 
viction upon the Acts relating to the 
Turnpikes, 427 


Husband. 


What Action the Wife cannot join in 
with her Husband, "5 
What fhall be faid to be a good Plea of 
Coverture, 70 
How far the Court will grant an Infor- 
mation againft a Husband for Wrongs 


done to his Wife, 42 | 


‘When an Action is brought by one Per- 
fon againft another for lying with his 
Wife, what fhall be good Evidence to 
fupport fuch Action, 367 

How far the Court grants a Habeas Cor- 
pus returnable immediate, licet langui- 
dus 402 


Due and Crp. 


When an Aétion is brought upon the 
Statute of Hue and Cry, what Evi- 
dence the Plaintiff muft give in order 
to fupport it, 433 





Identity. 


HE Method which the Court takes 
in Criminal Cafes in order to afcer- 
tain the Identity of the Perfon, 196 


Jeofails. 


How far a Defect in a Declaration fhall 
be faid to be cured after a Verdict by 
16 €9 17 Car. 2. c. 8. 127 


Imparlance. 


How far Imparlances are to be granted 
in Cafe of Attornies, Page 159 
Where a Defendant fhall be intitled to 
an Imparlance, 18 
How far a Defendant fhall be intitled to 
an Imparlance, 321 
How far a Perfon fhall not be intitled 
to an Imparlance, 330 
How far a Perfon fhall be intitled to an 
Imparlance, 


344 
Imbꝛacery. 
The Remedy in Caſe of Imbracery, 
221 
Impꝛiſonment. 


What Prifon a Perfon is to be commit- 
ted to, 129 


Indorſement. 


How far an Indorfement fhall be good 
Evidence, 432 


InnKeeper. 


How far an Action of Trover will lie a- 
gainft an Inn-keeper, 434 
The Remedies which the Law allows an 
Inn-keeper, 301 


Juſtice of Peace. 


When an Information is moved for a- 
gainft a Juftice of Peace, how far No- 
tice need not be given of the Motion. 


379 
Inditment. 


How far the Court will not quafh an In- 
di&tment, by Reafon that the Defen- 
dant did not appear to it in due Time 
according to his Recognizance, 44 

How far different Offences cannot be 
joined in one Indictment, 314, 337 

What fhal! be faid to be a good Cap- 
tion of an Indictment, 448 

When 
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When a Statute creates an Offence, and 
appoints a particular Method to reco- 
ver the Penalty, how far an Indict- 
ment will not lie, Page 209 

How far the Evidence given upon an In- 
diétment fhall be faid to fupport the 
Iffue, 31 

How far a Perfon that is convicted of 
a Crime need not be prefent in Court 
at the Time he makes a Motion in 
that Profecution, 147 

How far an Indictment is not the pro- 
per Remedy to recover a Penalty gi- 
ven to the King by Act of Parliament, 

108 


Inkant. 


When an Infant is made an Executor, 
and an Action is brought againft him 
in that Right, how far he muft ap- 
pear by Guardian, 

How far an Infant muft appear by 
Guardian, 4.23. ibid. 


Zuformation, 


How far the: Court will give Leave that 
an Information may beamended, 64 

How far the Court never quafhes an In- 
formation, 166 

How far the Court will grant an Infor- 
mation for a Battery, 123 

When Leave is given to amend an In- 
formation, what Terms it muft be 
upon, 

How far the Court will grant an Infor- 
mation, notwithftanding the Party who 
applies for it has brought a Civil Ac- 
tion upon the fame Account, "3 

How far the Court will not grant an 
Information againft a Man for ob- 
taining a Note from another unduly, 

Sr 

How far the Court will not grant an ne 
formation againft Perfons for exerci- 
fing a Jurifdiction without an Autho- 
rity, 73 

How far an Information muft be 
brought in the proper County, 4 


3 


Where an Information fhall be granted 
for a Battery, notwithftanding the 
Faét is denied, Page 16 

How far Copies of Informations taken 
before a Juftice of Peace fhall not be 
allowed to be read, 250 

How far the Court will grant an Infor- 
mation againft the Juftice of Peace, 

16 

How far feveral Offences muft be joined 
in one Information, 450 

How far the Court will grant an Infor- 
mation againft a Sheriff’s Officer, 381 


Ireland. 


Whenan Offence is committed in Jreland, 
and the Perfon who committed it 
comes over into Exglaud, what Me- 
thod may be taken to convey him in- 
to Ireland, in order that he may be 
punifhed there for it, 225 

When a Writ of Error is brought on a 
Judgment in Ireland, how far the 
Court above will haften the Party to 
affign his Errors, 53 

When a Writ of Error is brought up- 
on a Judgment in Jreland, how far 
the Court will require the Defendant 
to rejoin within a fhort Day, 441 


Iſſue. 


How far a Perfon cannot fign Judg- 
ment for not paying for the Copy of 
the Iffue, 12” 

What fhall not be faid to be an Iffuable 
Plea, 156 

What thall be faid to be a good Delivery 
of an Iffue, 244 

How far a Perfon fhall be allowed to 
conclude to the Country, 332 


Jurisdidion. 


What is the proper Manner of taking 
Advantage of the Statute of Gloucefter, 
confining the Courts of Wefminfer- 
Hall not to have Aétions brought in 
them under 5 /. 147 


Judge 
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Judge. 


How far the Court will not grant an At- 
tachment for diſobeying a Judge's 
Order, Page 46 

How far the Court will be convinced of 
Facts by Affidavit, by reafon of the 

_ Death of the Judge, 401 


Judgment. 


How far the Court will not fet afide 
Judgment by reafon of its being figned 
after the Death of the Plaintiff, 83 

When an Indictment is removed up by 
Certiorari into the King’s Bench, how 
far the Court cannot fet the Judgment 
upon it, 105 

When an Adtion of Debt is brought up- 
on a Judgment, how far the Court 
will ftay the Proceedings in it, on pay- 
ment of Principal, Intereft and Cofts, 

114 

When a Judgment is entered up on a 
Warranc of Attorney, how far the 
Court will fet it afide by Reafon that 
the Warrant of Attorney was forged, 

6 


3) 

How far the Court will fet afide a Judg- 
ment, 80 
How far the Court will allow a Judg- 
ment to be amended, 196 
How far the Court will fet afide a Judg- 
ment, notwithftanding it be regularly 
figned, 179 
How far a Perfon cannot move to fet 
afide a Judgment after he has brought 

a Writ of Error, 212 
The Forms which are required in Judg- 
ments, 376 
How far a Perfon cannot fign Judgment 
for not paying for the Copy of the Iſ- 
fue, 386 
When a Judgment is fer afide, how far 
the Party need not declare De novo, 
374 

Within what Time Judgments ought to 
be entered upon the Roll, 437 
How far a Judgment thall be allowed to 
be entered up Nue pro tunc by reafon 
of the Record being loft, 160 





How far the Court will fet afide a Judg- 
ment by reafon of a Defect in the 
Warrant of Attorney, Page 62 

How far a Plaintiff fhall be allowed to 
fign Judgment notwithftanding a Plea 
is put in to his Action, 346 

What fhall be good Evidence of the 
Copy of a Judgment, 432 

How far Liberty fhall be given to enter 
up a Judgment Nune pro tunc, 466 


Juſtice of Peace. 


For what Offences the Court will grant 
an Information againſt a Juſtice of 
Peace, 22 

How far the Court will not grant an In- 
formation againft a Juftice of Peace, 
notwithftanding he has in fome Mea- 
fure mixed his Authority of a Juftice 
with his Bufinefs as an Attorney, 1356 

How far an Order of one Juftice of 
Peace cannot be made inconfiftent 
with an Order of another Juftice, 

226 





Kings Bench. 


W HAT Things the Court of King’s 
Bench may hold Plea in, by O- 
riginal Writ, 188 
How far Bail fhall be requifite in Writs 
of Error Quod coram vobis, 66 
How far the Court of King’s Bench will 
punifh the Officers belonging to Infe- 
riour Courts, 282 





Latitat. 


Wire fhall be faid to be a good 
{pecial Latitat, 226 
What fhall not be faid to be fuch a 
Proceeding by fpecial Latitat as to 
hinder the Defendant from haying an 
Imparlance, 32% 
What fhall be faid to be a good fpecial 
Latitat, 


3 
6H What 
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What fhall be faid to be a good Proceed- | How far an Ejectment will not lie in the 


ing by fpecial Latztat, Page 375 


Letter of Attowey. 


Within what Time a Judgment upon 
a Warrant of Attorney muft be en- 
tered up, 357 


Limitation, 


When the Statute of Limitations is 
pleaded in Bar to an Affimpfit, how 
far Payment may be given in Evidence 
in Support of fuch Plea, 366 

How far a Perfon that is beyond Sea, 
fhall not be barred by the Statute of 
Limitations, 172 

How far the entering of an Action fhall 

. prevent the Effect of the Limitations, 
— 335 

How far the Statute of Limitations is a 

good Plea to a Bill in a Court of E- 


quitys 270 
ay Legacy. 
‘Fhe Time for Payment of a Legacy, 
208 
Libel, 
What fhall be faid to be a Libel, 304 
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Page 3109 

How far the Court will put off a Trial 
by Reafon of the Abfence of a Wit- 
nefs, 346 
How far a Trial at Bar may be in an 
Iffuable Term, $70 


Tpthe. 
What fhall be faid to be a good Modus, 
292 
How far Tythe of Sylva Cedua is due of 
Common Right, 71 





Union. 


Onſtruction upon the Statute of 
22 Car. 2. cap. 11. fed. 63. relating 
to the Union of Churches in London, 
389 


Aariance. 


What fhall not be ſaid to be a Variance 
in a Perfon’s Name, 364. 4/¢-4//.. 291 


Ciacatur. 


How far the Court will order a Vacatur 
to be entered upon a Judgment, 320 


Uerdick. 


How far the Court does not fet afide a 
Trial for a Variance between the 
Record of Nifi prins and the Copy of 
the Iffue, 420 

| How far the Court will fet afide a Ver- 

dict, when there is no Defence made 
at the Trial, 58 
How far the Court will not fet afide a 
Verdict for a Variance between the 
Record of Nifi priws and the Copy of 
the Iffue, 197 
How far a fpecial Verdict ought to be 
found in Criminal Cafes, 142 


What 








What is the proper Method to be taken 
in Order to fettle a fpecial Verdict, 
Page 191 
How far a fpecial Verdié thall be faid 
to be fufficienr, 32 
How far the Court will fet afide a Ver- 
dict for a Variance between the Copy 
of the Declaration and the Copy of 
the Iffue, 24 
How far the Court will fet afide a Ver- 
di& for a Variance between the Re- 
cord of Niſi prius and the Copy of 
the Iffue, 141 
How far the Court will not fet afide a 
Verdict for a Variance between the 
Record of Nifi prius and the Copy of 
the Iffue, 340, 371 


UAiew. 


How far the Court will not direct a 
View in an Indictment, 144. 


Uenue. 


How far the Court will not change a 
Venue, 283, 422 
How far an Affidavit is neceffary to be 
produced in a Motion to change a 
Venue, 311 
Whar relates to Changing of Venues, 
298 
How far the Court will not change a 
Venue by reafon of an Exception to 
the Sheriff’s being interefted in the 
Caufe, 283 
How far a wrong Venue may be taken 
Advantage of upon a general De- 
murrer, 37 
How far the Court will direét that a 
Venire facias de novo fhall be awarded, 
108 
How far Officers of the Court have a 
Right to lay the Venue in Middlefex, 

11 
How far the Court will give the Plaine 
tiff Liberty or not to change his Venue, 
‘ 10 
How far the Court does not ——— 
Venue in an Action of Debt for Rent, 
379 
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A — of the Principal Matters. 


VUiſitoꝛ. 


How far the Court will not grant a 
Mandamus where there is a Vifitor 


appointed, Page 52 
Gill. 

How far a Vill and a Parifh hall be 

faid to be co-extenfive, 9 
fury. 


How far the Court will not grant an In- 
formation for Ufury, 209 


Ciniverfity. 


How far Perfons may be fued in the 
Courts of Weftminfter-Hall, notwith- 
ftanding they are Members of one of 
the Univerfities, 49 

What fhall not be faid to be a good De- 
mand of Conufance, ibid. 


Tarver. 


HEN an Aétion is brought a- 
gainft a Stake-holder, what E- 
vidence the Defendant fhall not be 
allowed to give, 433 


Marrant of Attorney. 


When an Attorney is prefent at the 
Time of executing a Warrant of 
Attorney to confefs a Judgment, how 
far fuch a Warrant of Attorney fhall 
be good, 242 

How far a Court of Law does not re- 
lieve againft Judgments entered up on 
a Warrant of Attorney, but leaves 
the Party to take his Remedy in E- 


quity, 357 
Cuiales 





A Table of the Principal Matters. 








Tales. 


How far the Court of King’s Bench will 
not grant a Prohibition tothe Grand 
Seffions of Wales, Page 134 


Mitneſs. 


How far the Court will grant an At- 
tachment againft a Witnefs for not 
attending at the Trial, 5 

How far an Information thall be grant- 
ed againft a Man for perfuading ano- 
ther from attending as a Witnels at 
a Trial, 112 

How far a Perfon ſhall be a good Wit- 
nefs in Equity, notwithftanding an Ob- 
jection of his being interefted in the 
Caufe, 257 


Will. 
What Words ina Will create an Eftate- 
Tail, what for Life only, 238 


What Words in a Will give an Eftate 
for Life only, and not an Eftate-Tail, 


54 
What Words in a Will give an Eftate- 
Tail, and not barely for Lifeonly, 6, 
368 
How far a Mandamus will lie to the Ec- 
clefiaftical Court to grant Probate of 

a Will, 
What fhall be faid to be a Will, 
only a Deed of Appointment, 


what 


What fhall be a good Execution of a 
Will within the Statutes of Frauds and 
Perjuries, Page368 


Cows, 


How far the Court will quafh an Indict- 
ment for Slander, 229 
What Words are Actionable which are 
fpoke of a Tradefman, 13 
How far the Ecclefiaftical Court has a 
Right to hold Plea in Matters of 
Slander, 118 
When an Action is brought for Words, 
how far the Plaintiff ihall nor be al- 
lowed to give ſpecial Damage in es 
dence, 30 
When an Action is brought for Words, 
what fhall not be faid to be good E- 
vidence to fupport fuch Action, 317 


crit. 
How far the Want of a Writ of Inqui- 
ry may not be affigned for Error, 376 
What fhall be faid to be a good Service 
of a Copy of a Writ upon another, 


What fhall not be faid to be a ot 
Writ, 375 
How far a Writ of Inquiry fhall be fer 
afide, 33 
On what Day a Writ of Inquiry is 
not proper to be made returnable, 
56 

What fhall be faid to be a good — 
to a Writ of Inquiry, 385 
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